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MAGNIFICIS.  NOBI- 

L  ISS.LM.  IS  ET  UMB  U  LS^ 
Dn.  £RANClSCO 

...  .  jrrtbuttsli 

AdfcfToribus  maiullimii,grauiinmis^ 

¥M  Magnifici:&  Nobiliflimi  Vi^ 
^  ri,  iftius ,  quamuis  ingrati  otii^  qiio* 
f  etiamnum  fruor,  &  quo  aliquot^ 
'^jam  annos  frurtus  fum  ,  rationemj 
milii  ledddndam  e(Ie  inteUigamy&- 
&i$  illam  potiitt  &febus  ipiis,quam  vmisrod*- 
deiedccieiij.  EtniMiruin|pddenteam,partim», 
<|uas  jam  dcdi^  CKrcitaciones  mea^^ad  pofterio 

):{^2.  lem- 


DEDJCJ  TIO. 

ffemparccm  Cliiliados  Anconii  Fabri,  deerrori* 

busPragmacicorum:partim,qua:,  i\  Dcusda- 
bit,propediemvidebuntluccm,Exercitationcs, 
ad  rcliquaspartesChiliadosillius,Commcnt*i- 
f ii in  Inftijcu tiones  Juris ,  C o m  m cn rarii  in  qua» 
Cuorlibros  Pandcd:arum ,  &  CuraeSccundac  ia 
Trcutlcram.  Nonhabco{ane,qubda!iaiicgo- 
tia  aut  occupationes  cxcufcm,  fi  quid  minus  re- 
iStcautnonfatisaccuratcfcripfcro,  Sedtamen, 
fitalhdiola,  tnftis,  defor  mis^a^grimonia  ,lidi£« 
.  &c  mordaces  ibllicicudines^ii  aux&edaccs  cura;, 
quidcjuamiiianimucn  &ing)eaium  tuicnanum 
pofTunchabeoqiiod  dcprcccr,  C\  force  alicubi, 
qusehoc  tcmporc  lcripfi,languercaut  jacerc  vi- 
debantur.  Qu^cnim  innosnonincubuitma^ 
lorumlliasf  quisfandoexplicarc  auclaciymis 
«sequarcmiiibriaspodit^  t^cmQtamfcrreusfue- 
jac,qucmxionpi|blica  mala  cemmouaint.  £c 
quid  verb  priuatas  calamitatcs ,  fratrum ,  aflfini* 
um ,  aliorum  coniun:toruni  <k.  amicoium, 
paupertatcs,tu^as,  cxilia,  funcra,  commemo- 
Uem?  Vtniluicricam  dc,beu,quondam  Acadc- 
inia:  Heidelbcrgenfis(quanihil  milii  vmquam 
accidic  accrbius)  funerc:  cum  (tiblacis,  Rcdfco* 
x^^  PjofelToribus  xMuubus ,  iublajta  prorfus 

juri^ 


DEDICATIO. 

.jurisdidtionc  Academias»  dtdbluto  vniuerlb 
Collegio  &  corporc  ,  <quod  ♦  toc  eciam  bullis 

PontiiicumRomanoium  munitum  &rufFul- 
tum,  penc  treccntis  annis,  non  intcrruptum, 
AecijDjScfbauCymaneresabiit&fauilias:  , 

Jked^Mdfgohacaiaem neqmdquam  tngrataretioltM, 

Vbsf  cgo  jam  ^  Magnifici  fic  Nobiliflimt 

Viri ,  appcllo ,  Vobis  hunc  Traftatum  dc  Pi- 
gnoribus  ^  ingcnioli  mei  foctum  ,  &  qucni  la- 
^ewmprasmictcrc  vifura  fuit ,oftcro, &adno- 
minis  ^eftri  ^ram  iacro  &  iijgo :  Non  quod 
iioc  opus  digntim  fit ,  quocTveftn  nominis 
mxicnjptione  munia^cur  ^  non  etiam ,  c|uod  ex 
hac  nuncupatione  quidquam  nominis  veftri 
dignitati  acccderc  pollit^  fcdmagis  quia  Vos 
.«digni  &c  imo  digmlfimi  cftis ,  quibus  hoc  o£- 
feratur :  &  vc  ex  vellri  nominis  celebricate  & 
&;  Iplendooe^  hic  Commencarius  fibi  aliquid 
Jacis  &  autoricacis  mutuecur:  Sed&ipiedi- 
•gnus  erit,  fi  non  prctio  luo  ,  lcd  aftcCtu  dcdi- 
cantis  ,  qui  in  vos  magnus  a:ftimcftur.  Sed 
quidqu^id  candem  iftud  eft ,  miiu  iMcceric  >  ii 
Jiic  Ubdlus  veftrum  ponb  mihi  promereatur 
iauoccm>&camquamobligacoria.tabella,  de^ 

^   ):{  }  ma 


VBDICATJO, 

mcaperpecua  erga  vos  obieruantia>animoque: 
vobis  addii^o  6c  deuoto  atceftecur.  Hax  e(t 
Totoramfumma.  yaleieViri  Magnifid  &  No«^^ 
biliffimi,  bono  Rcipubl.  diu  fiipcrftices  viuite, 

&fauete,. 
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r  RA  c  XAr  vs  ' 


DE  PIGNORIBVS 
.    JBT  HYPOTHECIS,  • 

UB£R  PRIMVS. 

ilN  Q_VO  DE  NOTATPONE  ET  ETY- 

^nolqgia ,  definicione  6c  varijs  diuifioai- 
■4}us ,  vnd  &  ca-visa  cfHciente  cra- 

Dc  v^rhis  i  Pignoris  cr  Hypothtu. 

Ac  i  s  6xiftimo  verbii^||mgnoris  cfle  pti'- 

iniriuiimiliecenim  um  proEtymologia,  quam 
proallitifiorrchabcntlumcft,  v]uod  j  ii;;ius  Jicicuc 
c  llc  d  pugno  in  l^l^i.  13  8 .  t^.  v.s.  cuiuuuodi  alia 
m  iuxe4ioftro,CKXiitrai»:  cumfn^&rtim  plerii^tie 
mobiiibiis,qaf  pugimdE^i  non  pofTunufta  noca> 
tio  nccquadret.  Hrudantemfacilcacimirto,qu6d 
Tcs  moMIv  : ;  vrc  lcnipertolitxtucrinr  crctlircii  n.id! ,  ciii  aliasfiapud 
dcbicoicu^Li-^ii^obiiisnianercc,noaclict laiiscaucum:  ncciUudne*, 
garim  fone,  quod  qutdamfiotaoc  «.jtbinicio  rcs  mobilcs  cancuin  (bli'* 
casfbiflleobligan&dariiixlebictieciiritacem.  Eftaacemliomoiiy- 
m(unvecbum/?;^»»rtf.  "Et  intetdum  enim  denorac  ip{amremobHga« 
lam^^ieaiuio^ligaripigaoradicimcuriiiYi^ 

•     A  uon- 


2  De  Pign.:Et  Mypot. 

nottnunMpiain  fignifioktcomiii^iin  realemdeqiio  in  $.  vlt  Inft,^Hi. 
Wni^rt.ctntr.  aliqu.indn  &l  tciriu  obligarioncni  ipiam.vnde  ncxnspi" 
^'•\oxis l.vlt.C.firesalKnJ.  Epijlol.t.  ^z.^.  i.  df-  paci^s  l.  t.  4  m.  vUf.jt 
C?v.  l.Jtpurcr.  ^^.fain.erc.l.  i.cr  l.ft  icjju/nc  7.  dcdisir.pigv.  iJci  i  ^i.ch- 

gniiicaijus  c^uod  acciuo%i  inre  clt  conihcucunijiuadi  o  r.idexplicaca 
omonymia»  pignusiion  pofficdefiniri^  Ecmiras  pignus  accipitiir. 
quan4oqueingcncrc,&aliqn-^ndoin(pecie.  lilomodo»  pro  qua'- 
cunquc  rc  in  fcctiritarenp  (iebjricbligat2,aut|>rc  jurc  in  quacunque  rc 
c6ftituro:hoc  modo,pro  rc  qua:  vcrcuiiis  ponoflio  rranslatacft  in  crc- 
ditoroTifCuihocfendi  oppoiiiturhypthcca,  cupofTctlioreiapud dc- 
bicoremniancc.  lUud  fcrc  iumobrilibais,hocinimmobilibus  acci<ierc 
Iblefiivnde  quiikm  h  ^rpochecam  atd  res  immobilcsticd  prgnus  ad  mo* 
hiics  pcrtinerc  dixcrunt.'(edminas^accurace,na&rcimobili3  poiTeniio^ 
potclticliiiqui  dchitori :  dc  qao cafiis in  l.ft(]tii< in.pr.d  f.ti' .  litettr.in' ' 
cauic  H  \  nir.ii  credicor  'c-c  k  s  inf^nxjbiii'.  obiii>,ita  tiastci  inn  cicdiro- 
icpotcil.&cil  caius  lul.quid dt  II.    dufi:h  iiifi  ij.d.op.nou.nunt.l.a  qut. 
16. d.fifw,  Acq^  ita d^ocet'I(ilUntan.  in    Itew Snntidtut Ttrt.n*m pfjuorm 
Ldett&ittH.  Cubi vcibam<uim^y?m9^//»,yFf innuuncquoddixinius ,ce* 
gularircrrcro  mobilem  crcdirori  cradifolcre)  &  ICtus  in  l.jtretn  9  .§.  i. . 
/,  lum  &i).%.x.  d  pigitOY.  att.  Alquc  ita  cx  vfu  ju i  is  ii.xc  di ftinguuntur: . 
ccteroquui  ii  pt opi  ictatcm  vcrbi  coniidcics ,  6c  pignus  &c  hypothcca. 
/Igfiificamrcm  pioiccuxitacedcbitiobligucaru,&vcrumquevetbum\ 
stquceftgeneTaie>4<.$.7.  ltt&,d,^Mib.  tta  vt  ctiam  res  roobuiis». 
qoaetraditaeft,Te€lepolIicdicibypotbeca;  quod  Mfoen  fic  tarius  iik^ 
jurc  ,  (cdfrcqucnrilTiiiu- fiib  nomine  pignoris  ctiam  rcs  qux  tradita* 
noneft, comprc  hiendinu  >  quomodo  »5c  non  inrrcfjuenttrlub  pjgno- 
raticia  adtionc  h)poihc<:a>ia  quoquc  vcnit,  /.  rcm.  .^i.dci  ignor.att.l.^. 
f', Mletdiib,  t.  7.  §.  iNtef,  it,  inf.  crimm^,  Limbm  1  ^ .  Lpeu.  $ .  itd,  ex€. 
rei  iud.l.^^.w.pr.d.10.  cum  crid.l.Ttitm^.inf.U$,qtiUi.niod.pigtt.toll.  Sed  ex 
advctfu  vixtfl, vt prr  hypotheca  iam ,  pignora:itia  m  Ipccicdidl.i  li- 
gnitiictui  .  Ei/ccuiidumiftamgcuernlcm  vtiiusquc  vcibi  ufurpatio- 
iMni  vcimneil,quod  inicr  pignus  tk  hypothccam  tantuni  notnaiis> 
romisiote4iit>iirrftitt/.m9/:M5.  §.  i.d,pi^i:ouLtisi  quaants  &.alitec 
hocexplicati^oi%,  cum  lultiaiatK»  io  d.S,  ItmfmMHM  q1ia4*tiihil 
imerfit,  quoad hypothecarlama^onem: quoa&  infcnpcio^  L$* 
depi^n.QottfixmzLi  :  quoniam  arqucproperlcqncrdopignoie  infpc- 
cjcd.Lto.li  foitc  pollLillo  fciipia(;r,  iv,  p>tht4.aria  adtio compcrir. 
J^ioify^&pi^iiUj^Laununt  j  hyputhcca  Oia-cuiD^noincn  cA:£tmalc 

Himnius. 
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^  LlBERpRIMVS*  ^ 

Hiinniuspigrms  tanium  mobiliLim,hypothecam  rantiim  immobi- 
liumcllc  rcnbu&:  malc,omnialoca,qu^  dc  immobilibus  loquuntur, 
vultadhypothecam  icftringi.  qui  ctiam  mal8  ncgat,res  immobilcs 
propricpignoridari.&incontradum  rcalcm  pignoris  dcduci  pofle. 
Nihiliftocft  falfms:  vrmaximecnimproprie  hasrcs  non  traducitur, 
tamen  vt pignoris  contradus  Lonftituatur  ,  non  opus  cft,  propria tra- 
ditione,  lcd  (uSicitrcs  ttadicas  clVc :  ncque  quisquam  adc6  tungus  fit, 
•vt  rcs  immobilcs  tiadi  poflTe  ncgct.ita  vc  dominium  transFcratur ,  rra- 
ditioncopuscfttatquiarcrumctiamimmobilium  vetum  dominium 
pcr  traditioncm  tcansfcrri  plusquam  c^riiftimum  eftjfcd  &:  ipfc  augu- 
iror,  fi  contta  fallilfpnim  rentcntiamagcrempluribus.  Porro  cx  pau- 
16 antcdi^Hs ctiam  dccidi dcbr: quxftio  : an  ftatutum  loquens de pi- 
gnorclocumhabgatctiamin  hypoihcca?  Idquod  adfirmandum  eft 
.in  uubio,  cum  intelligantur  ftwgcntcs  vcrbo  pignoris  gcncraliter  vti, 
qu.xfignificatio  minmicimpropna,vt  rurias  viciose  Hunn.putac,{ld 
propiiacft,Etqiiodeftin/.9.§.z  f/f/)/^w.4f7.adfpcciac  pignoris  fignifi- 
cationcm  pcctinct  .cetcroquinnonvnoinlocojuris  noftii,pigiuisdc 
^cbusimmobihbus  quoquc  &:quarum  polleflio  non  tranfitin  crcdi- 
rorcm.dicitur,  vcin  d.  l.  rvn.  7.  Inflit.  d.  4(f/iow;5;/j;&paftimaIibi. 
Adeo  nou  placccSaliceti  Iimitacio  in  d.  l.  9.  $.  1.  quod  non  continca- 
xur  hypotheca.fi  aliapartc  ftatuticaucatur,vtverbain  proprio  figni- 
ficacuacciniantur:  Ethancopinioivemrcdc  tuctutFt.lin.  /;;  C4p.  cum 
•MiquibiudeSent.&rejud.  n.  5.  Ha:c  dc  vcibo  pignoris  ad  vfum  juris 
nbftrimetaphoricum,  vfumalicnum  a  jufe&  materia  noftra,  nihil 
'moror:vrqt:od3pudautoics,pignorafidci,ajTioris  &  bcneuolcatix 
dicuntur:itcm  libcri  vocantur  pignora,quiavincuhinter  coniuges 
duraturi,  &  cbaritatis  mucux  quxdam  quaii  pignora  funt. 


C  A  P  V  T  IL 

De  definitionc^  pignorii. 

* 

MIror  Hunnimn&:alios,quiciimingencrede  pignoribus  dis- 
putcnt,  tamcn  pienus  dcfiniunt  per  contradtum ,  &  ita  m  tit.  de 
pi^noribus,  accipi  id  veix)um  fcribunt ,  euidenti  etrorc :  cum  ita  defi- 
nitio  lonec  anguftior  fiacdefiniro:  &  contradus  pignoratitius,diuer- 
fillimusmapignorc  iumtoin  gencte,dc  quo  bb.  XX.Di^.  tn.  i»a:a<fia- 

A  Z  tur, 


i  De  Pigh.  Et  Hrtor..  ^ 

tuf.Etomoino  pigniM(ainaim  m  genei«,debetdefintri  aut  pcr  Rem, 
aiKperJvs  locogcnerispofitum.vc i£icacur,qiiociiures  in  (ecuri> 

tatcm  debitiobligaca:aut  Jv  s.quodpre  fccuriratc  debici  crcditori 
in re  cft  conllitutum.  Et  tantum  abeft,ur  pignus  in  gcnerc  ponic  dcft- 
niri  contra6lus,\T  pignus  omnino propnc loqucndo  contractus  non 
iit/ed  illciu.t:auraemi:ienspignons,&juris  nimirum,quodcreditor 
confeqaitur.  Er  icAiusdidmccontra^kus  pignoratirias:queinadnio* 
diim  &  contradus  fcud^l  is  &C  cmphyrcuticus  .*  ip&  entm  Emphytea*'  ■ 
fis  &:ipriim  tcuduiT),  h  !o^ui  propric  climus,  non  rur.rcontraftiijr. 
Ditk-itntulpccihca  prgnoii.';  cll  in  vcrbis,  n:  :(,l{iif.iui!t.iti:»i,m.\xdit- 
ferciitii  fumpta  elia  hnc.&pignus  ab  abjs  rcbusVcparat  £Sc  dirtinguic: 
IdeoeDtmx»nftttiittttr  pignus  vt  cEeditorifitcauinim,  %i  v/r.  Injl.  (iuib, . 
1ii9d»re(mitrJ:i,  ^,jabet.y.d*  coUi^mnh'  QUodest}>quariof.deelFedti" 
buspignoris  dicemus,certius  appjfli^it.PoillfaUeapermetonynii- 
am  dcttnJj.  h  quis  pignns '  ppclletc.iutioncm:rccrnmcn  puroullibi . 
italocutosciic  lCtos,^  huuimdicit  Hunnius,  dum  pigiius  aitapp;::-- 
lari  cautiohcm  'n\d.ii.  '^.<) .d.tollat.&.tnl.^.d.pi^m .cr tn  d.    vlt.  Injht. . 
Quib.  mi.  retenti .  oil»  Htaliadcnimeft,  nignusefle  ctiutioneim,&,pi-  • 
gnoribus  caaeri>ar.c,p  u^nts  dari ,  vtcteairori  fic  cautum.  Amplius» 
'»r.b.i,in  fr cuiiinit  ni  dcbiri.arjuunr^;>ignus  cifcaccefifortem  altcrius 
obligatic-nis  ;  quo  .1  hic  omill m:  v  roponenius  piuribu^  /.•;/T,/iir.i,D| 
V(lim&perjonucap.i.  vbi^  dc  huibusalijspignorudiccmus. 


•  •   CA.P.VT.  III.. 

'    J)C^  fnmA  diiafwne  ffi^rJoris,      r.iufa  e^qcHU^uhi  dej 
fjgnorf^rdtorio&judictait^. 

•  1..  AdUxideptgtn.acl, 

t>  CHriKconuenmnereaUjusadquiratiir;;. 

f.  Aii  SvUr't(<.i  f.  i'''f't MUj: . n hvr^othccatn . 
•4. .  De di<UiHtio'iieppiorn prxtun^ t.tUs. . 
Sput.i't' g£niis piguor»  upti 4 mapiiiMH. 

•1  R.  A.  c  T  A.  T  I  o  N  t  .%i  decauracflicicntc  indiuifionc  pignorisex— 
X  plicaretiber.  Con(lituitttrpignusautoiitatevel.pttblica,veI  pri- 
uata.  rriuat.icT:>r)lb'tuscuivvel,  vcicaloquar,fMv«tiKi»^«(Vel  iitsK^^' 
niudappeliOfCmnquisdiipoiuiolie  vltiinaiempigftori  obligai» . 

dcqna 


LlBERpRlMVy.  y 

dcquafpcciein  l.nones}.i6.d.ptgn.acl.iUuius\i.  d.  ikm.  k^.l.Onnhi 
%.%.fi  vm  j 5 . mf.  d.  tranfacl.l.  r  vtrf.cum enim  C.  (omnf. d. lcgac.  Et  p ro- 
babilc eftjid  frcquccius  olim  fadum  cx  caufa  icgaronim  &:  fidci  com- 
minbrum:vttamcnpocucn:tcrtatbrexaliaquocjuccaufa,  vt  les  ef- 
fct  obligata  credicoii,disponcre,vcictiam  hercdemciamnare,vtrcm 
pignoriscaufatradcret  crcditori.    AitjK^jC^a/conftiruiturpignus  per 
conMcntioncm ;  qua:vclpcificirurtraditione,&eft  connaclus  realifi 
pi'j^noratirius:  velcftnuda/.  i.  nLpri  i.d.pigtt.act.  vbi  poft  M(z,<it'»n. 
j.d.pi^r,9r.  (plcndidcnugncur  Uumiusm  refolur.  adJr:  d.pignorib  q.  i. 
vbi  ha:c  dtio,  quod  pignus  dicirurrc  conrrahi    r/f.  Lqiub.  nwd.rc  conr. 
&  qood  pigniis  dicirurconftitui  nuda  conucnrione  d.l.i.^.  i.d.pign. 
4i7.inrcrlc  opponirv&rr.nquam  fupcr  rc  difficili  copiosc&  prohxd 
nug.itur.quali  nonapcitillimiim  Hr.in  d.l.x.d.pig  acl.  iion  Turparipi- 
cnusprocDiiriadu  reali  ,ftdpro  jurc  fi-r  obli^i^^iatione  pignoris  :  qux* 
/iccurlijrcdiniimacxphcatiocil',  quamincptus  homo  non  inrcllc- 
dVam, ridiculcm &ablutdam appeilat.  Scd ratio illahic rcddcr.da e-- 
tar,cum  icale  jusin  icconrcquatur.pignorcconftituto  crcditor,cur 
conrrarcgul.is  vulgar.isjuris,  nudaconu«ntionc  jus  rcalc  conftitua- 
tur:  Idquidcm  haud  dubiccftcx  Edi(fi:opTaTorisircdhociprum',cy 
ita.prarorconft.riierir,quarirur.  Ernimirum  fquodiTiirusnon  ccpic 
HunniuS.quicx  Mczziodcfcriplicomnia)  huc  pcitinctrnrio  Br.in  /. 
li^/./i/^.^K^.  quod  pignusficpriciudicijmodici.  Quod  fruftra  cauilla- 
turHunntus:  Etid  lcilicerrefpc^iuc  vciiicft,  fi  cumalijsiuribusrea- 
libusco*nfcraturpignus-.quoniamliccr  hicfiteffednspignoris,vtdis- 
trahi  poflir^pecunianonloiuta;  taincn  vbi  pecutiia  folutaeft.quod 
p-3fumiturn<3n  cfTe  ulq;  adcb  difiicile  ,jus  pignoiistotum  foluitUL 
&:cx(pirat  ;  Etnifi  hv-potHccana  adliodaictur cicditori ,  conucntio^ 
fupcrpignorCjtoraclTctinutiiis,  qi^orcfpcxille  piwtorcip  verohmile 
eft.  Ht  igitur  nudA  conuucatione  &  confcnfu  pignus  coiurahitur, . 
quodinlpcciccfthypothcca  l.^.de  pigu.  adcg  &inTcrabfcm'cs/.m(//- 
tcr.i^.^.\.eod.  vbinorandaduplcximprcpricias,  rum quod pignoris 
cbl:j,acioGbIigari,tum  qooddiciturobiig^:i;icx  connadu  ,  pioqno 
rccfluis  j  oblig.itioncm  ^ignonsjntcr  a'.>fentcs  conftnuri,  di-viiler,. 
quamnis&ipk  contradiuipi^notisicalis^lircs  pcr  i¥iinrium  mirta-- 
tur.cch  bra;i  inrcrabfcnfcspoffir:  Etigitur  nccfcripiura  adobligan-- 
dum  ptgniis ncccliartacft  ^/./.4;  mulrominusrcquiiicurfolcnnislcri*- 
ptuiavclinftrumcnrum :  &:porcftinrcr  ablcnrcs  conucniri  pcrEpi-- 
ftolam  limpliccm,licct  nccco^ifulcmhabcai,nccdiero././»t«.§.i,<t/'/-- 


^Mr.nifil|aisibiEpiftoUin  pigoocitatitBOoatQL^kideclarationem  c^Te 
•  putct.vrin  ^xm^^imU&qutS-f  .m^.  de  donuf. conin^.  Scdlxnc  vbi  (uf- 
■ficitconuentionuda,  fufticiticEpiftolaqualiscanqi.cum  prclcrtini 
icnpcurapriuata^oqj,6c  (incdic  &coni'ule  «piobac  contca  Lcuben^ 
teni,vt  isi^iSflr^f«Mr  ti.  CQittfft.  SMuetm  noctt.Prot(ns  coniiencionti 

•J'  oposeft &conieo(iipArcitt^at<iitocis&debicoris:&  fairaoi  efle bac- 
toli(entcntiamputo  &aliotum,quam  magis  probatetiam  Kegu<^int. 
dept^.p.^.meinb.  i.n.  i^.&feqq.  quoJ  hypo:hcca&oblig\tio  pignoris 
cencat ,  fi  Notarius  iolus  m  niftrumcnto  daufula  dc  bypotheca  adje- 
ccric.Ecaliaracioell  claiiTularu,  qu;  pemnencaiiuacuram  concradlutf 
i0eaft%vtiile  iirnins{ic,&telms  maro  liabeac:aliahypochec^,qu( 
■becnacuram  (epariitam  a  concra(ftu  principali,&propria.conucntione 
COnfticuitur:  &  nimfsablmclum  fit^vtNorariusautoiitarcluafolares 
•debitorisobligatioiic  ncdtcrc  ponK.ciii  ^  imc  pigaorc  forr.ifli?  aliu 
•pecuniamcrcduuruscrat.cuhypothcca^r^lertmigcncralispk\iuilicij 
tnagni  fit,8c  vtiq*,  princiDalib.  in  cenfiilcis,  neqcu  aceflicefrNotacias» 
«vtinrealiquafingularihypochecacddituarar.lUttd  Gdronne  cualtjs 
hxc  pignoris  aut  nypothececohuentio  habetjvc  8c  pur^  &:ex  dic ,  Sc 
«d dicm  & fub  conditionecelebrari po((iz.l.^c^ei^.S.pen.depigJ.credtt, 
.t.Qinpouores.1.6  .Qutb.mo^pig.f9lu.}AQC  porro  itareccpto  vt  &  nu- 

.  'da  conuencione  pignus  cofticuerecur,  illud  quoq^  obciauifie  videcuc, 
^  licec  de  cepigaori  cradenda.conaentam  eflet,  camen  ces  etiam  ante 
•cradicionem,oo  pneoedentc  m  conucntioneai  ceniececarhypothf  cae 
eflcoblig.ita,vtcolligiturcx/.i.§.i.//./>v-«7.vbicum  conncntnm  ellcr, 
vtaucutradererutpignoris  caufa,&  cllfcttraditua:5,nih;lonnnas  auru 
pignoritenerirefpoudecuryquodabfurdum  &:faU'umcHec,li  a  tradiii- 
one  (blaibiobligattoptgnocis  depeadetetlEic  qoibas  fimul  appacec. 
jusilludios^nteflea^onem  inrem.nonex  conaenrione<S:pac):ocP 
6tfi!dexEdi£fco:de quo  dieemus aliquid//^^  r.i.Et h(^c dc primafpe- 
cie  pignoris,coftitutiautoritatepriuata.Autoriutepublicaconftitui- 
tur  pignus  vel  a  Lege,&  fc.immediatc,finc  vllo  h€to  hamin  is.dc  quo 

4  6;  eius  (pecieb.  paulo  poftvidebim,tts:auta  magifliacu.  Idi  luHin.  ia 
nibr.^f.1. &  %,c4e fr^Ttfr.^jjiMr.dicicur pfgnurpneconamt(bmpto 
pnecoceptomagiftracaquouis.quimiftamtmperium  cumjurisdidti- 
one  habct ,  quoniainitio  apud  Romanos  pr^rorcs  juris  dicundi  c.mfa 
creati,quinim6C6fulesipfi,qui&anteprsctorcscreatos  hancprouin- 
■ciam  obcinebanc,praccores  didi  fuerunc.Ec  \Tii.l.t.C.d.pritpig.  dicitur 
•id  f  i^Qus  ajadi«ib.'^jCoofticui,ad  cationemtUiiuficuii,  quo  luagiflxa- 
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tm  ipfi  juciicabantrcetetoquin  olim  judiccs  pedanci  necquidc  cxcqu^' 
{il5£Viircnri.tm  jioteiant,/JD/«flij./«^r.i/.rf.jW(i.raulto  miniisin  pollef- 
(lonc  .iutct  rc.  Hoc  pignu5,quod  conftituitut  a  mSgiftra|^jiilgo  dit- 
tingtiicur  in  pi^ioriu     judiciale: qu^diftiu6Vio  forte  n^Pfneptc  dc- 
f  tidi  poic{l,verbo  prxtotijinlpecic  fumto :  vtpioindcfrigidu  litar- 
gumcncu,quo.lcxr/./.Cvrf.pcticur  contua hanc dmilionc:  quuniamibL 
Juftm.  accipiiingcnerc vcrbupractorij-.qucdnon  j:rLliibti>quo min' 
doccdi  t:aul  i  vcrbo  pra:corij  m  Ipec  ic  actcpto,du^  ipccics  conlliuian-r 
tur.Et  nimitu  judicialc  vocant  Interpp.quod  pofticnccntic,in  cauLm 
judicatijvr  rcdirtindlraratisfrlat  vi^toii,  &:  uacxccutionis  caula  c.picur^ 
de  c[i>o tn ! ./{(^'lO.Q^i potJ.i.in f.C.ad.l  i.x,:cut.j.C  qiu  respi^.l.\y'?.i.d(rc 
jud.l.i  &i.Cj:incauf.}iu{.ficJ.pm.C.d.pi^>i..i:t.l.fio!;  (auftm.  i^y.C.dteatct. 
prj:coruunm  fpecic,quodconi»a  dtbitorem  laiitanccmconftuuituc 
pcrmillionemin  bonoruirjpoircllionc.  Et  non  icdc  Huim.hincimT 
probatiftamdiftindliauo,quoJ  dlud  quoqvpigims,quodDd.  vocant 
judicialcpoftit  dici  pra;corium.  Ncmo  n.  hoc  ncgat:lcd  indc  non  niCi 
ridiculcjpfobaueris,qiu>d  pi  jctoriumpignus  in  fpecicfumi.&ahj  Ipc- 
cieipoditopponirEtintereft  profcclo  ,  an  pr.i^torcxtrabrdiiiccontia 
V.  c.  Lititantcm debitorcm  cn  primo  dccieto imminat  crediiorem ,  an 
pq|)trem  judicatam>&.{ciitcntia:cxlcqucndegiatia,jubeataliquamic 
capi,&  diftrahi,vt  inde  faiisHat  vidVori;  quod  ideo  judiciale  indigctcc 
Interpp.quoniaf  ntcntiaijt  judicium  pr<j»:cllcrunc,lblacnim  fcnten- 
cia  non  ir.ducit  liypotheca^-Scad  Cun.  C.  rcDiabcn.  ^rr./w/.f.^.refpondc- 
mus.Et  iicct.vt  hoc  iccuio,  ipfos  magifttatus  proponas  judicai.c,nihi-  ^ 
lominiis inteift.an poft  f;nt<  iitiadutta magiftratus reni  jubcat capi ab 
exccurore&difttalii  ,an  nullo  judicio  coiiftituco  ctcditoremin  Dona 
immitcar,  vt  txdiocuftodic  woparcat  dcbitor  &  fe  defendat.Et hic  fu- 
pciftitiufuscft  rwi.c.iJcpi^.xhi  difputat  contra pigooris  judicialisnp- 
pcliatujncrquod  non  coUuuatur  a  judice,iicq;  cx  fcntentia  juditis  viT 
£tor  jus  pignoriscoj(t*quatur;Et  nos  aliarationc  judicialc  pignus  dixi- 
mus  appcllarii&modo  dc  ipfa  rc  conP^i,dc  vcrbis  noeft  liiigandu.il- 
hidmagiiobftarevidcturhuicdiuinoni^quod&poft  lacam  lcntcntia 
potcftpi\ctor  vi<£toici.mirtcrc  in  pod^lfioncm  bonoiudcbtroris  vi<fVi, 
,juditaii  leiu "  :uli  caula,  quod  probatur  pcr  /.j.G.  0///^of.;»^/g'.Neq-,  v. 
<jsquancgare  poflir.clTe  candc  pignorisellcntia  &natura,  quod  cofti- 
tiiiau  per  miflioncin  polTclHonc.,  liucidcx  caula  judicari  liat.liuclc- 
tu^:8<:ljuc  lcnrcnria  pijiccflerir,  fiuc  non.  Et  vna  vidctur clle  pignons 
f  flcntia,  nood  fix  rei  feruand.xcaufa:quod  pignus  eft  prxnoiiuniiu 

fpcttc;: 
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(pecic:  &ficataliasdebiti&  lcgatoram  feruihdoram  canfa  fit  mif- 
l\o  in  bonoiuin  pofTclTioncm  per /.  i.&rot.tit.quib.excauf.  inpojfiu  ia. 
poflefltonyn fic minio in/. ^.C.g.n potmcs.  caura)aJicait  {eruindi :  Aii 
ciicemusru^i:circadimcvut^,diii;icnriamaEiic :  t^uod  juuicialepi- 
gnus  rcrpiciatexecnrionein  judicaci :  fed  non  piarcorium  ?  An  pottus» 
.  qudd  diftin  d^o  fumacar  ab  eo  quod  rcgalai  icer  accidic.  non  quod  rar 
^rius&quan  extra  oitiinc-nir&ert  vcio  juirrrcj^tilare.vt  poft  fcntctiam 
adhuc h.ir miilio {erit.ui'.lx rei giati.i,<*>:  i Jco cxecutio lufpcndacur.Ec 
.  cgo  oiilhmo  fpccialcm  eilc  »./.3.racionem,t^  ibi  agi  dctidcicommiflb 
vniuer(alj,.quodieipiiblicxreli^amci»ic.  Cumenim'Iuc«qiiaarain 
.  debearar,thcerram  HtA  pr^tor  hoc  rSrunipronanciaaeriCyfideicom-  * 
milllun  dcbcci,necpotaKresGnguIaas  in  cauGun  judicati,capiittbe* 
re;  fc  J  merito  pntor  rcmpub:  in  polTlllionem  rerum  hxic  Jitariarum 
ipfuu  heredis  immitir,  lcd  hxc  turtc  nimis  multa.  Quud  autcm  per 
miinonem  in  pollelllonem  coniiitu.-.tur  pignoiis  jus,  probant  tl.l.i,.& 
J,X,C.  Quipotmtfd,$iS ^.l6.dej    ..icl .  &l.  y&l.qui  leguti.y.C.vt  m  pojfefJC' 
j^at.l.mijf'  1 1  impt.l.fedfipcr^.S.piguorid.rebMqiufiA.{S>cdcnzt\xtAi&i\is 
•plgnoris  adiknotata;>irJ'7-.///'.4.t:.7.)lliud  nocanctjoidam,  pit^nus  ifhid 

Erartoriu  tantu  elfe  gcncralc  jCjUod  pcr  milTionc  in  vniueilabona  Je- 
itoris  a  prxtorc  colbtuatur.Scdvcrcndu  cll^nc  id  fortc  veiiinon^t: 
•iiquidcmhabemuscextasgCDeules^quod  coiUtuaturpignus  hocpcr 
.immiffionc  itibona;  aliqbandoaiitemf«'(eraan'd«c»uaprctonm* 
mitritin  rcs  fmgulares:  velQtifinoncaucatur,cx^cau{a  damtii  infe£li: 
,  jtidcmqucfipoireirornoncompareat.in  fpccie  /.  z.  C.  vbt  ;>)  rem  .iB. 
J.  fiiiuWi.^.pai  d.prxfcr.^o.tmn.&mc.vlt.  ^.rh.vrht.von  cont.Et  niale 
dillcncity/j.tw/.  d.jrm.decret,ritbricd.^^jitcnucjfutu(..t.  /^.  Et  falfuni 
.c(l,quod  petitocimmitcatuttami^uamimm  propriani:  cum  vriq^ue 

t)o(re<rionem.ieiienivtdUtneK.tmeatar/U.ftxri&ttf.'Et  poteft  vtiqoe 
tccjucncctcoQringerei.vt  millus-inieni^fingiilatem  huius  poirefuo- 
nemamiTfac:  pro*quajurcpfrnoriiCi:rcri2tur,jnxt.T;t\z,C.n.p^f.f/^«. 
Eccafcntcniiamaximcoccelianacll,polita  opniU)nccorum,quit>e- 
pancicamiflum^vc^  poifidcre,  &.cum  f  quod  m  milfo  cx  caufa  damni 
.infefti  cenum  eft}  tanram  in  po1Ie(fione.«(le  concondnnt :  Cetero- 
qUinpofiefibriainterdidbllocumhaberenr:  quamuisvrilc  fit  ha^ece 
A&pignororitiam  fcn  poriuihypothec.acflionc.Siquidc  &cuicxcon-» 
:uentione  conlhtutum  pignuscft,vcrns  poifc!rorcll,vtinfra  prob.ibi- 
<mus,&quibusdamintcrdicris  poiTcllorijs  vritur.Scdha:ctr.\Ciatioms 
0m9Ueaa$,  i>e  e^c&u  pignons  piaetori)  & jadiciaUs.iafvafiiolo- 

coage- 
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voagemus,5^  diffcrenrias  pr.rton)  pignq,ris  &  conuentionalis v.col- 

i.D.dipign.acl.  JUadnonomictcndumipccia- 
ieefleteproprium  pignonsgcnus,a  magiftnira  cipd  aut  coDftitatl^ 
inbonifeonunflCcoBCraeo5,qui^ccreci$magi{hactiunonparcbiiir» 
&vcIuti,quitutorc$autadcflicianlianominari,eafurcipcrcdcnega- 
bant.§.  }./7i/.I»/2.  de  Atnliun.tiit.  ^un.  S.pen.  d.fitud.tut.&LJiquitt^.tte 
piuner.fac.l.qttmddmodum  i^.  S.pen. inf.  Adl.  Aqutl.l.  i.  $.  ^aitrg.i^D, 
•iriwiir.iif/^tf.  AcQueiiac vidccur  pcctinere  quod^klZniij.f.  le.  tkpi'* 
•gnorif  capione  od  sesmtiitare,  (cribit  :£t  pignon  biuiitino<U,vtptt-> 
to>antf€ndiiblebaiit.^Xi.  §.  5.  itvtmr.  mjpic.  aut  ctiam  pro  coexdci* 
one  conttrmacium  concic1i,qncmadmodum  teflaturlocusinfignisa- 
fudC4cer.^.  de  Oratore inpr. \bi  de  conccntionc  PhilippiConiulis& 
4^rallx.  Haecdc pignorc conrtitucoamagiilracu. J^eeo.^uod  confti- 
ttuirari  Lege  paulo  poflfiiolffiQoHicemuii. 


(Capvt  IV. 

0«  figjtmt4citimvariedti'tm, 
:%,  Ugdlearijirexpr^ffum. 
3.  ffjfothecaifUtorumtacttactnmntuuuUi* 
.  4.  Hjf9tbec4  Ugalii  di^lex. 

HAc  'dimno.'vi'deiurtbnpta'^fefmflXtnimiraffl  pignoris  vefbo 
generaliterhicvtimur:  ceteroquinpignustn  fpecic  di^um,  & 
quoaper  contractum  rcal^-m  Sc  pcr  traditionemcon(liruicur,nuIlum 
. tacicum.fed omne exprcilumcll ;  Explicandaaucrm iiiceft homony'  j 
.inia.vecbi{Namcadtuninonyoomodo,  *led  mnlcisactariddidpo- 
.teftsfltinprin^tfbacmateria.  Ec,  ii  pignus  tantum  conftituecccnr 
coDuentionc,resnoneirccdifficilisexpcditu.  Sedgeneraliusboctra- 
darencccirumcft.  Etquod  percradicionem,aucctiamcitrahancc6- 
ttentionemucuaconAitutcurjuxca/.  i.deftffiorjiii.  hauddubieid ex- 
preflfumeft.  Std&c  quodilmagiftcara  in  caufajudicari^api  jubecur» 
auc  per  imoBiiflionein-in^bonacionllicaimrjquia  e  xprefliim  fic negari 
'VizpofficjBe^cKenimtantumpignusfingmarc,  fed  iS<:  genenlk  tedd 
tCipccflnmBaBcap«ciic«  Scd^nmdc  lcgali?  •-F.<imdfmiyahypoche-> 

catidc« 
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ca  vidcanir  rc(fVc  tp.ci  w  dici.de  qua  nihil  intcr  contrahcntcs.iflmm  cf^, 
&qii.x'omniiu)  ici  mhxrcc :  Ar  cniir.  larii  ne  illa ,  &:  cjiixconrcitiiiriur 
a  magillracu,  pollic dici cacica.  Dtiluuilis  camcn  lauo  cl\ huias^igrio- 
ris&rillius.  Lexenimbigenece&tndieficonftituic&jlirpofur.  Scd 
in  hypo:hc(t  &  in  caufisquibiisqi  fingularibusGapicpigiiora&  raiccic 
magiilratusinpolK  ifioncm:  vt  proindc  no,  fi  ifli  exprc  lla  dicicar,nc- 
ccfl.iri6  &:iHa  litcxpiefl.i.L:  v.  •  o.oiiod  hvpotliccalcgilis  pc>ti"  iic  rc- 
lerandainccrlpccies  c-tcicx,u'.uUacumciiQ.£ci.hypochccaiuc[oducla 
cxSCtu,  quod  prolegc  cfTe  conftat,cgfeRitrincerucicasl»porhecas.' 
LjJnqit^.  cdufpign.tac.contr.  kemque  hfpochecalegaliftfiia.  C  r .  &.x, 
C.f«</.m.&hypothccahhcrorum  prioris  macrimonii,  qux  eademeft 
legahs././)t^.C.fO(/.  Ecapertc JulUn./w/.f«;wo/><>rrff.  6  C.dehon.qtulib. 
S  vlt.tnprinc.  hypochc  L.is  lcgalcs  vocattacitas:  Itcmquein/rg.F». 
C.deravx9r'u4it.  &i  lurius ml.i.vtrs.cmimm.C.§m9ud.Ugst*  Ecvci- 

2ee  loquendumnobiseftcumlegfbu^.  EftqieademcommBais^Xd;.. 
^ncent!a,referenteN^^«*rwf./).  x.moifk^.  n.t.  qux&hincconfir» 
matiir, quodradcmr.ifioncUibrtirutionem^qnaccltcx  l.  &:  rcfcripta 
Marci,dicimu5:jcinm. /.  .^.  tnpr.  dc  fnhJfir.tacnMi^  rt-pulationcm  cx 
pn.infrr.&^.i.C  rft  mFA;.4<?.hdcicoumiilhuu  Ciicuum  yquodcllcx. 
di(pofitioneLcgi$./.K>z.d^MN».<^<£dw.  Exqaolioeccuiiiisiacellig^ 
fe,qcu>  ingenio  au  c  ju  dicio  lUnmm  q.%.\\\ po  thecam  legatem  itiieres-> 
preflfas  rc{crat,(iiaui  lcihcec  ratione.quod  habcat  vim  exprcfTxhypo- 
thccac :  cum  fcic  in  toro  )uieeadcm  exprcfli  &  taciti  visht:  ncquc  ve- 
ro  ab  cftectu,ied  ahundc  lumitur  hxc  diilin^tto:  &ahdspigpusomne 
cxpceflttmefi«e.4^ahypocheccctdt«(i>eciesiUftcftjquc«einirei^ 
«c.tacicai:ona^ntione,  vehiti  in  iiuiedis  iUaiis  in  poedia  vcbana..  L  4. 
depaHis.  I.^.^.y.m quth,  cmf.figutac. t.^.C. eod. cui  tamen etiam aflSftic 
f  Lex:Quodrihvpotjiccalcgah*sexprelIaeflct,rurrusotiinishypothcca; 

exprellafucrit :  in  q^uo  itidcm  Hunniuslabicur;nccanim,aduertic,dii- 
4  plicem  efie  ipeciem  legalis  hypothecjetvnam,j]uae  cft.cota  cx  Ibla  Le- 
ge.*.aketam,qaaBconjundbmhabet  connentionem  tadcam ,  quami 
-  pr«run-  i  r  I  c  X  c  X  aliqao  &£to  c^qoommodo  &  ipfiUiy  pori^eca  tiir 
ci8a/ubdiftinguiporeft,vtaliaflcpura,aIiamixfa.  .Dc. 
i^eciaiibusringuhs  tacitx  hypothecaunic- 
qucncibus  agcmus.. 


AUddwJiofeufithdintJiopignorts^ingenerideO*'  } 


jfeciale, 
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X.  BontrumjppcUationeanvmantfutnra. 

5.  Augmcralis hjfothua quomofio ej^icfat ruJuiguUlt,  « 

••  •  ■' . 

ET  hicverbumpignom  tn  gencreacctpimus:  quouiani  pqiBUy 
inrpecic,&  quod  pcr  tradicioneni conflituiciir,  niilluni  gcnc- 
raleeft.  Vicuin(|uc  aucein  pipuis  6:  cxpreniim  &  tacitiimit&mbdi- 
Ainguicar,vtaiiud.Uc Jpeqialc  ,  iingulare  aut  particuiaicj  aiiudgc* 
mnKtiiKVfimbtialo  Scvl^  kioquoque  lioBioqyiifift  vecbiallczpU* 
canda.    Con(l.u  JCtis  f  ccicm  pro  incliuiduo,  ^g^niispro  ^cie, 
vt a philofophis accipitur, vfuipari.  Homo, bos, cquus , gcncraap- 
.  pcUantur in  jurc  no/iro ;  cuiusmodi  pignocis  cxemplum ,  vt ,  bos ,  c- 
quus,homo,ingcuercUatnexapignonaut  hypothccjC ,  vix  cxcm- 
puin.injuieoo(lcoexcarcputo.«  Specialepignasdictimu,  quodin 
;Vi|aaiiqii»ietotetiamplacibacieba$  lingulaRbas  con(iftit.  Eactra 
^uflj^nqaidcm  hypotheca$  ceceras  refcrimus  omnes  Cuh  hypothe-*. 
aa>  generalem  ,  ncccnario  iflius  hvpothcca^crunr  fpecics  qu.Td.mi 
aut  gradus  conlUtuendi.    Potcft  hy^oiheca  conlbtui  haud  dubic 
ii^  hcicd^catc  d«U(a.^  ft4quji^i;ai  qu»  (anc  ijiceuda  cil  vniueilalis ,  ii- 
•asi^ii^j^t^l^iiHKibnu^  Na^apmocdiiUshyM^^ca 
]^^<|MH)i(iHdtainaattc(tiium^^^  boaonunoDli^gnie* 
jfl^quo  quidcm  cafu  hypothccanon  ira  conflftet  in  pnrtc  corpoiuin, 
yrcovum  qiLxdam  iu  (oaJuai  iicxa  linr ,  qua;dam  onmino  hbcra,(cd 
vi^iucifxrcs  &i  Imguhc  pco  mdiuiiis  partibus  fucuia:  iiiiit  ui  obtiga- 
tioncpignom,yjt£>cem<^E«^  i,^^vU.QujiMn9r.inpi^ii.  dc  quopUi" 
.]j(ibuaiaS:.Hda^ 
jptse^hdatantumobiigaueiic;  &  apcrtc  crranr,quo5iequicurNV||»- 
ibfitt.f.i.memhr.  ^.nam.  1.  qui  pucanc  iftanj  hypoihcc.un  cllc  fpecia- 
liiTn.    Etcnim  funt ,  vc  diximus  ,  gradus  vniueriahcatis  auc  ^ene- 
fitliracis.  Tiibeauecccaim  <^uoqucpiguus  pro  gcocrali  quadanicnus, 
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h!>jM»dwno&CEk^t.Lfenjntrih.t.5c  quod  ifto  pignotn^ontiBeaiilsb 

<»i^.d<ltfir«diccmus.Quid  dc  pignorcgrcgisfEquidcm  grcxdicinirv- 
niuerflcas . Lj[^td  ergo  jo.^.Sed qfudt.^ , dt  fjkfr.  L i^^.  vUi L  vmduano  y. . 
€.dirkv'mi.  neque  pignods  iftudg^us  incei  pauicularia  vcllingula* 
luxc&njpouft:  quonitm  noii:tantum.cefca  captnLouinm  9c  qa« 
Qincaimgcexobligarerur  extabancvcniunc*  (ededunq^itt  locom 
demortuorum  capiiu  poftnioalim.in  dcbitore  fubroganrur,  ira  vtto- 
to  renou.iro  grcgc  oblieaiio  hypochccarpcrduiet./.^^gf  13  f»/>r  fc.f.. 
Itaquc  hoc  rciped:u,iftua  hypochccacgenus  quoqj  luo  rcniuiuicr  gc- 
Aecalispignons  rpedeseritrefefendani.de  quo  grcgis  &obernae  pi- 
^ore  dicemus  di(lindius.A'^.j^7.i.ri^.^,Scd^ganinsgiorade  pignore 
qiiod xar  i^oyjuf    in  potcntiori ligniticatudicitur gcneralc,& nimi- 
nmi  dc  pignorc  omnium  bonorunr.qiiod  duplcxclljvcl  tantum  pr(j- 
icncium,  quxtemuoce  couciaiix  obhgitionis  eraiu  pcncs  dcbico-- 
fsmnttlfiropUdterDoaommomninm,iemm&^^  Ecqnidcmi 
vbi  QominacimaUquiddidhiro,&alcenurum  expreilum  eft ,  res  nom 
habec;necIiabuitdiibicationcm..S«diifimpKcicer<||iisl>ona  (efe  ob- 
ligarcd  xcrir,qu2:ri  poteft &  potuit, ,  an  (pcftctur tempus  conftitutx  • 
hypothccx,an  ouodcunqJ4tiam,morxpoftea  comnjiila:adebicorc,. 
aut  roocj: ccum  a crcdicore  a6cionis,ua vc etiom bonafiiHua-,  &  poft. 
pignu»coociadum  jr«lebicMeqpacfica.obligata.h]ipoiiiecc  cenKan«« 
«nr.  £gpferd  mag^  |>nti$iUa4iacioiuft0eeziftinio» noppellatione: 
bonomm  tantum  vcniantbona,  qux  quis  temporc  pignoris  obhgari i 
poftidct,  noetiam  fiuuravrqotc  inccrtaplancruiaximclidixcricbona . 
S.V/A.aain  vcibum  MeVm  q^iodaromodoeftdecerniinatiuum &ce-> 
lte^)inn,&:  pioprium  /amMiaHnseflai^nificac,itairc.ittbreiasap-'f, 
\y|wtiBiw'>ncc  quoddeDenu;coiiancacur, Lfiud  7 .diMur. &arg. /c^.  L,. 
.  ^mtas  17.    i.&Lfcrthit.  i^.utfr.  eod.  tit.  faat,  Lfolum.  4 j.    i.  <fe  w»  \ 
»i»J<f4r.Cumetiamnonrc6kcalicnxrcspignoridcntur:nccfacilc  fin-- 
mn^aliccooditio&iubincclligcndj.ytmcu/MrMrA  fMut,\hi  haudvlla 
MKinarttmeftmentto*.  Itaquc  panimlegunus  ,  oliro  ingeneraliK)^,- 
pothe£a,quafucuraqaoquetenerciitiir9eorum &qaaaenA>fam#.: 
lbentionemexpce0am£i&am  fuifte :  vtiitLidem^j4'l^S^potinuL}:^ 
C. de fcru. pi^.  ddt.  l.x.in pr.€t.LobUgatione 6  inpr. L& quA  15.  § .  i.depignor, 
Ifiu.  <,.!). d. huqut Jine  moJtumtff^ qua  dc  canfa  in  introduccnda  tacita 
«^uoquchypothecahoclroperatores  cxprcncrunt./.  bacEdiiiuli.6.%.. 
pmukm.i.lJiqirafrtorm%,Vj»U^<<iMfe(.nMft.^9^^^ 

noaum}  ' 


tisbonis  pignori(andr,vccnamcontiDeanturfutura.  EtrcAeHot* 
romann.m^J.  r/t,idco  hocdirpofinim  fcribit,  vrplcniuy  encr  con- 
iukum  credirori.quandoquidem  hocficn  vidctur  citra  injuriamdc- 
.  ^coris  :icaque  ncc  abfurdc  >  leuis  prxj^idicij  hoc  cllc  nocac Accuffius.- 
Ittitiiuan.  vet6  defbmit.  ntiQnein  a  Tolimtate  coBtnJieotiuin.vt  uq-* 
.co  B&iiiibifiorenrconftitatiQiiem&cetet:  reuera  aotem  ille  cantujn 
colorefticumriitafennfTcntcontrahentcs  .-  idvno  vcrbo  exprimcre 
poriiilIcnr,&  vcrticxprcflillcnc,  vtproinde  Hunnius  malc  reprchcn- 
dat  Huccomannumiqui  tdemHujiniuscnaic  aicquod  hoccciam  con- 
•neniacproptietativcibiMsvM>vt(iabeoetiamie$&tttrBcontinean- 
.tQRmjU^exjgtiebootaiionem  As«qiiitatem  air,  vtfbraia  qtaoq',  ve^' 
iaditceliigantur,&  nirfus  mal^exvfiiveiborum,de  eorum  proprieta-^ 
jccfTc  jqdicancium:    dcniq;ma!eKuncvcrbi  vrumcffc  rcnbicvr  cti- 
ara  compreucndatfutura.  Lt  vcroiivrucum  icaobcmuiiTeCjnecefla- 
liaiiiadilboliiio  Julliniaiunoofui&t:ncq}  comcaplurcs  tcxcus  fuf- 
^cempouuntadyiiimiftitm  piDbandiim./ ^ftntttm,xy.de f€ru,nb.ff*i» 
/.'f  prtf^oao.Namprxcerquamquddibcieias  incer  duos  veljsluresed 
vicilluudinaria, vtin^/.i.  p/f.  C  Quitrespgii.  obl.  Doftorcsnolbi fLii- 
bunr,amp1iusinf/./.3.non  Hoccractatur  &qua:ntur,anrimplici  appcl- 
lacioncbonoramcomprehendancurfucinra:Sedcx  hypdcnefi.  quod 
«liam  contllAiiiitibcletat-ftMr£ltmis,qu2ntQr,an€a  quoque  ooiit 
C]U]OfleftQgtternegociati6iir,led«x  luctatiaa  caii&  oboentunt »  finc: ': 
cDromanican(ia:quodcamibiaiErmetur,  oportetaliqnamhic  prae- 
fiipponeTeconuentionem.cum  aliasea  tantum venianr eri.im in  ibct-- 
ecatcmommumbonoium,qux-lunccxquaeftu,  vtdbcct/.  ain.7.pat' 
ficie.  qood & coofirmacarex l.fifocfeuui  73 . eod.tii.shi dicicur,ea quo- 
miccommaikicatiiqii^laciaiiaacattia  i^(bfiint^fiiboietasctiaai> 
uiperfiicods  fit'contiadarcetenK|nm  omiuno,qu^ad  eaquse  failtes: 
qua:flu,pertincr,per  ipHim  rationem&nnniram  foctetatis:,in  fururum 
quillta,  oporret  communicari.Q^ydattmetad  d.f .xy.de (eru.if  b.prKd. 
racio  decidcndiibi  ab  hiutxranitatc  iiimicur :  vc  vcl  hmc  Uits  mrelliga- 
cnrxiadonem-jottioomiminir»  &vcrbi  propctetatemialtudfiiadcie.' 
nccfiaicelbngdemneiit^qaiiTieboniano  locumeum  incerpolattmi» 
cto<Uderiit'»CBiquippc  6miliarceft,  rob- prartczcu  humanitatts&' 
lCiorum  nomine  decifiones /uas nobis  obtrudere.    Sed  &  amplius* 
nulium  quoq-,  ibi  cft  vcrbum  deccrnnnatiuum:necibi  de  bonisauca- 
licnaoAis  aut  pignoiandis  agicor:  in  quibus  ccimiois  omicci  ccii  fcam, 
-         >  .  B  |i  ■nn»;' 
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■  nunqiiam  nomcn  M  f.  o  kv  u  aut  S  v  o  r  v  m  appellacionc  oliin 

-  ycoilic  huuxa.    Sccimdum  hxc  ,  cum  conlluuuo  noua,  qualem 
4X»k  c.  QuA  res  pfgn.  «U.  diximas  efle ,  non  <iebeit  exrni  ceoiuttos 

-  foof  ez8nida,imu  pocius  Rftangi»vixpucaremproban<iamcoinina- 

-  tiemopinionemDd.quamrcfcrc&tequirar  SegHi,.p.  i.membr.i.n,^. 
quodmoliligationcbonorumgencrali  vcnianctlitura,  licec  (icadie-  . 
^clourulaconlluuti.  Nimis  cnim  abfurdum  vidciur  ,  vcpofTcdtci 

'  non  tancum  oronium  prxtencium  bonorum,  ('cdeciamfucurocun)»^: 
ipfo  pundbo,  quoadquiiirafuertacidebi(orc,cxan(eac  inaediroient 

•  qaoilciim  nimis  m  ignu  Sc  incommododebicorif  licfucunun.  Et 
cum  Jullinianus  coiilliciuionis  ("11.1:  rarionem  dcfu  nat  a  volimtate" 
iCoutiahcn:ium,niimquam  ccrcc  incclligi  potefthocvoluillc  debitor, 
vc  cum  canco  6i  tam  maximo  iuo  pcxjudicio  obligaca  iinc  &c  bona  fu- 
cocs.  Iraqoeex  hac adje^Hone MxTameimis ,  cantum de  prtefifntibus 

•  boniscile cogjcacam.  Vcrum de  confticacteffedupleniusin maceria 
poHclTIonistra^atur.  Haud  dubic  autcmi//(3.  lcg.  vlt.  C.  Qtu resoblig, 

.  adracitametiamhYpothccam  ,  quin  &:magis  ad  hanc  pertinet,  vc 
bcnc doccni ySaluet.md. l. vU. «.15. plufes,aUegati in hancrem  a  N<- 
ffi^t,p.  1.  mtmbr»,  4.«.  1 65.  Obiwf  ndsb  limiucionem  Md  diS,L 
vcpoft  qtuedca  non  ceoeantac,  £  wmel  conftofa  credicoris  ts  bo* 
nisdebiconsexietic .  I. v/r.  Cdrtiwy  dequoM^.  in  Tr,  itfolmmiif^ 
gnorls.    Et  igttur  in  hvpothcca  gcnerali  coi^prchenduncur  omnia 
J   bona  dcbicoris  •,  fed  illud  hic  vidcndum  cft  ,  an  itavcniant,&co- 
dcnieftedu,  comprchcndantur  finjgula,  &anpaiucc  gencraUs  iila 
hypocheca  alfictat  omnes  ces  fle  non  (ecos  •  ac  ii  fpedalicer  obl  iga- 
ccniil&nc.    Pro(£ntcncianegaciuahjrcfaccrevidentur.  £c  i.quuii 
oppignoratio  fpccialis  rci  donacie  a  coniuge  inducic  donationis 
teuocacioncm  /.  cuvt  hn  5 1.  ^.fimaritu».  ydcdonM  com  ig.  quod  in  ob- 
Lgatione  gcncrali  fccns  cilc  probac  ex  Dd.  ScgUA^nt.f.  1.  mtmbr.i, 
mtm.4,  I>eiddc,  quod  gcncralis  hypocheca  bK^nonim  noQ  impe- 
'  dic,  quo  minus  (cmi  manumitcancancoc  »  quod  ne  fiar,impedic 
obligatio  fpecialis.  /.  1. 1. D.dj  feru.pt^nor.diit,  Jbrgment.  leg.paudf* 
iHfjuib.c.ufptgn.tactt,  l.i  C.dcncLcff.ftrii.hcr.ifiR.^.  quiaobhgaciogc- 
jieialis ,  cum  pa<3;o  de  non  alicnan  Jo ,  non  facit ,  vt  alienatio  Iccu- 
tancnulla.  N^guiaitt.  d.membr.  i.  p.  1.  num.  5.  quod  camcn  opeca" 
^cor  hypocheca  (pedalis  cum  eo  paAo,  Lficreiitny.  %,  rh,  dc^, 
fig»-  4*  quiageiieialishypothecaaon(adc»quominaspecnniali-> 
<  neoneic 
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nc oncrc pollu alicnari  & cxpcndi ,  vc  cap.  kij. diccmus.  5. qaoniam 
obligitio  eftberaar,quam  quodAmniodo  generftliefn  efTeflitifnns^noti 
afficicresfingttlar^$omnimodo,ac  ficnec  fpecialis.vr  mfr.Trjdenb.6i' 
cemiis.  tf.qiioniam  qui  alicnnt  rcm  fpccialitei  ubligiram  ,  dicirur 
confmitrcrcfiirtuni./.y?»7«/.  GC.mpr.difnrt.  qiioddcgciieralihypo- 
ihcca legmius fcripcnm niiiquam.  Etctianicnim  Gloff.mdA.66,&ibi^ 
dctn B^rr. &idem in l.fi fcruus.  6\,*^. loeMt. de furt.  ubi  padionem  fpe'^ 
cialem  cxponant  de  expiefla :  quos  ^ihii  juvat  /. mterdm. 49Mf.de 
fnrr.  Denique  pro  opinionc  ha c  fa  d r ,  Jtr;^, as  C quMqitam. d^.  i$.plar 
obfttingcre,  q!iod  proniirttriir  fpcciahrcr,  qoam  qnot^  gencialircr, 
vb  glolla&  pkircsallcgarcafus,quibus  fpccialis  praaiiio  nugis  o- 
pcrarur.  Atquc  ita llottoniann.mTr. dcpi«n.Citp.dJhir.pigfi.ccn(cVy(ima 
&  Jaf  >n  ^inyttmnUosAUosm^. ttemferiiiM4ltift.de 0^99.  (cribir;fesin- 
uidasiJc  illatas  (quxgencrali  quadam  obligacione  rcncri  vidcntur) 
libcrc  6c  fmc  oncrcahcnaripollc.  Scdincontrnrium  haitcnus  vcri- 
tascll ,  quod  pignusgcneraleiraafHciatrcs  lmgu!as,vt  cictlicuicas  li- 
ne confcnfu fuo attcnacas pcrlcqui  polHc,  non  minus  quam  fi  fpecia- 
literobiigacxfiii£&nc«'  Probatur  mtcfeicemiax  cx  l.Jrquis.  8.  §.  vlt.. 
mf^Cdefiatud  n^.vbijuftin.hocaitperrpfcuicllejuiis.qaodnpa- 
terqaid  es  bonB,c|oaelibeds  iiyic  hypothecaria.('  &  fcil .  in  gcnere)  a- 
Jicnaucrir.liberisinrcgTamancarhyporheca.  i.exl  vn.C.rcnr.ahaj.^ir. 
vbidicitur,resrurorum(quacin  gencrcfuntobhgacapupillisycumlua 
caufaalienaii,&nimn:umcumoncEcpignoris,vtjibidcmnotatglo(ra. 
3.  ex  f.  Wf-  C.  difkmifpign.qax  probat,nec  tx  genctalf  qnidem  hy po- , 
(heca^Didqaam  pofle  alienatt  iine  credicoris  confenib.  Accedunc  4« ' 
fi^generalcsrexrus,  quibus  adhrmarur  {implicircr,  rcra  pignoratam 
cum  oncrc  fuo  alienari,/.//fi/r«n.';;2 1  ?  C  dcptgmr.l.fidibitor.M.C.dcdtjlr. 
ptgn.  quaeianc  rcftrmgi  fmc  vitio non  polUuuad  hypothccam  fpccia- 
rre  cerco  hypochecagEncuUfingul^  r^  eontinennir;:' 
&  vtvnlg^txaaihlr,ontiogcneraHs  termoniscompendfo  re»  finga' 
las  &  omno  l|recies  compcthrndit  ,  quod  ex  Logicis  tyroncs  no- 
runr :  &:  hrmararex  kg.  eaqua.iy  %.\.dcpignor.  \h\.,p(rmdc ac fijfcculuer 
ghlhj.frs fuifent :  piml.  l.  rei.  17.  C.  de  dtiir.  pignor.  vbi  nommanm  ob- 
ligata  m  gcnere  4^  (pccie  comparantur^&rcfpondecur  de  vtnsquey. 
^iodalienacio  iei,creditoct  non  adimat  eius  pet&cationcm.  5.  o- 
ptim^  £ids  qpodjore  pet^iaio  nadicof^eft  »  eum  qni  hypo- 
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tWcam  gencralcm  habct,  ctiam  in  fineulisprifcrrici,  quteapdftca. 
pignori  accepit.  /.i.  Qui  pot.  Dcniq;  ablurdum  alias  hoc  conlequcrc- 
curtqiiocicceditoralienandoresfiugulasjcreditotiinutilem  poiletfa- 
eetegenecalemhYpodiecam,oiim.taffleirfaoc  egeric  aedkor,  vtfibi 
prorpiceretplenius.  Ad  Argumenta.negacia«iptrcisbieiliieocel|N»ll- 
deo.  Etad  i.quodin/.  }i.  de  donat.  coniug.  proponatur  rcs  non  fim- 
plicitcrobligata,rcd  pignons  caula  ciadita,  cui'  poircirioncm  fi  vxori 
adimac  inaritus,ceaietur.mutaile  voiuncaccm6creuQcaiIe  donacionc. 
Ad  a.  Quodidica  iiccecepctim&ioielibectacis.adeoAxexoepcione 
Iftaficmaturregulainconcfacium.  Adj.  nos  htcillodftamam  quae- 
rere.anobligationegeneraticoncDiuftaa  atiqoidabsq)  onerepomtU- 
bercalicnarcdcbitor :  cctcroquin  non  negarcquinpoflitooligatio 
fpeciali$jaliqucpropriumhabciccfrcdl:umpia:genctali,qiulis  ell,vt 
alienatiafit  nuUa  inrpecic^.  vUj  MtUHr^ign.de  quotn.plenius  age- 
jn*,i»/r Ji.)  .(.i^fhineetiScemotietttrobiete  tf.qaodt<iiiialieiiatsS 
fpeciaitrer  obtigacam  fine  cofcnfii  creditoris^comitcarfiiKdipecaiiic» 
dc  qua  inargum.^.rpccialiscft  ratio,quq  nimiriiin  pcrpctuoeftniotu, 
& cuius  nulla-cfict  vtilitas,iieam  cxpcndcrc  & ca  negori.iri  non  licc- 
ret : icaque  necgener^iihypothcca kQcad^uminteiligicur.  .Necdi^ 
.limlIitefttaciojtab«nue:&qu;  adbtnceempertinentCimoxexpUcibt- 
inasinqQ^ai«tnhypotiiec^geaecaltveniancres,venales.:Nihilai»" 
cem  hucpertinerc.f iMMfiMffiifi^f.  25.  £fteniin  iHacioindtaeriis:iie9(' 
nos  fimplicircr affirmamus, vbiqi'&  in  omnibus  eandemeflc  vim ge- 
iicris  &  Ipccici  exprciTac.  Autoritas  Hottomanni  nullius  momenti  eft: 

Jafonis  opinionem.hac  in  rccommanicerin|proban  ,  apparec  ex 
his  qus  cradtcNf^«c^.iidiMMi(.4.ii.i5i.Efh«c«iaiir«eft  yis,pignorisfie 
'imputet  fibi  qui|q;^ii&ditacontcaxit,&fi  jus  liberam.dlienandi  fibi 
pararc  vult,roluatpecuniam,  autconrenfum  impetrctcteditoris.  Et, 
li  tamencrcditor^cuialias  pro{pe<fiumdedcbicopcrrcsalias-eft,ma- 
litiosenolitconfentirejautaliiseo  non<ionrentiente^re^uifito,fii- 
.€bfitaKenatio,credideriin«eii^potftiid>mefle^arit3tdionem^r^./.t. 
^CJef^jM^J&cncffaid^va.  ei  penccaaonem.contra  poflciflbces ,  Cuex. 

^cebos  quxfuncapud  debicoremeipo(ficiatisfieri.-idquefaodic 
«expediriusefl ,  poftquamex  N.4.  antequanipodeilbcev 
^oilinc  cooueniri,-debitoi  iple  eftcx- 
.cuuendus. 
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C  A  P  Y  T  V  L 

'I.  Somiua  funtm bonU. 

j.  AnmouentuifiumMUa, 

4.  Adl.  ^^.deF.S. 

5 .  Qmd fi  qfiismniobilu  r.inriim  ohtigdMtrit» 

6.  Incorporalunonfuntwimobilia. 

7 .  Qutd fi  </«/>  mobilu  &  immobiiu  obluguerit, 

•S.  AnfHbo'2lig4rione1w$mm4MHiltmiltmimM 

9«  DtftkmjideicommijfofubieSk.  .  ' 

10.  Deprohjbitii  .dienjnfubffgiu,  "  • 

11.  De  rcbtis  cmphjtmwk» 
Derebusdotalibus,  '  *.  ' 

13.  DepecuniamimexatM. 

ILlvd  inprimisponcnduracft,quod  nomina  quo(^ue  (S<:adiontt 
■*conrincantur,pigetvulgarium  &  quaeftionariorum  (criptorum,in- 
:tei  quos  facilc  f amiliam  ducit  Hunnius ,  qui  iftud  proiuc  difpuunr. 
lEquidein  venim  eft,quodiiabecurin/jimr.i04.i.R.I.minus  cfle,ha« 
jieieadionem  quamieia.  ■'Sed  iioniiiiiiiiept^  qttisiade.conclo(etit« 
^aotqnodnominand  coarineantotfiibgenexalinypotlieca ,  zmqltod^ 
«a  nonfinrin  bonis.  Et  nonorania  qurc  in  bonis  noftris  eltc  dicuntur, 
«qualuer  apud  nos  funt ,  (cd  in  bonis  tamen  funt.-dw  plusquam  ccrtiC- 
iimum«ft,niii manifcfto  debitorforc^ non  licrolucndo./  />m'4.6 3 .  $. 
jMLfMI.  xantoquemqj  cfteiBeceoiailocupletioiem ,  quo  plures 
adione$habet>qui&hocierpeAuiesfpras  debitashabete  videror./. 
irfKf  i5.4rX.7.  qua  de  catrfa  gtliin^icitcr  in  bonis  efle  dicuntur.  /.  ^ 
^tuntm. ^cf.infn.d.  V.S. neque quisqua Intcrpp. hic dubirat aut  diflen- 
tit:  quamuis  quidam  limitariones  aliquas  adm  ifcrint,  quas  lamcn  co- 
munitcr improbatas  docet  PineU,ad  tit.  C.  de  bon.  mat.  rubr.  part.  i.  vbl 
«.I  atmmnkitfeqq.  conficmat,quodappeUationebonocfi»^imefig^o 
'voiaeiEiaU,4c  Ikn  com  adje^yonc  MsoRYM  veni^ 
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na&a^oMs,i<I({}  vclmaxim^  procedere  in  obligacione&hypotEe» 

C9bononiin»(nainind(>nacioncqui.iamdi)bicAiu,cum  i(hi  ftridiufr 

accipiatiir )  in  qu.iin  rcm  &  cxpiclia  hcis  cil^l.mmm.^.C.quit  respi^n.  Ec 
hicinjUiiiiT!  Mnnr^.fuic  j.i!.  cju  iliiiicin  l.f:r:!'l.tt!o.6\.il:  f '.()./;;]  iif.i- 
lipciccnicgjrunoaiaiaciic  m  l)onis,ac  j.UoMid  nuiiciuc  numquani 
venic.  Ecloquinicille  priacccrea  ibi  iion  dc hypocheca » (cd  dc  donati- 
onc  bonoruQi  qux  (Iri^usaccipitur,  &amplius  non  dcco ,  quinm' 
plicircr  bona,fed  qui  bona  tnobilia&  immobilia  donauit.Acq-,  itares 
lc  iiabccvbi  quis  (iniplicitcrbon3,vcIbonalbaob!ig.iuic.  Vccwplica- 

a  tiui  aL;.;mus  ii  plcnuis  pcrq;  parics,quariitur  prinuun  quid  juris  lic,  Ir 
quis  cancum  obiigaucrii  bonaruamobiiia.  Qua.'(ho  pcndct  ab  \\oCt 
qnidveniacappcliacioneraobilium.  Etinprimiscencndtune^l»  noa 
venirehoccafu  nomina&  a&ioncs,quantumuisenim  ex  non  pauco- 
rum (enccnti.inomm:  i':  riftioncj^fjp.t  compcrunr  pro rcbus mobili- 
bu"j, ipfx  pro  rcbnv  inobilibus  linbc*ancur ,  vt  cc  n(cnt  cuan  d  Tiraq^ 
demr.gentiL  §.  \.g!  -.nim,i.  attamcn caof  inio  non  potdUiabcre 
locum,nifi  vbi  ncccilltas  hanc  interpretacionem  ruadct&  vrger:Ce- 
teroc]ainapcrti(nmumeft,qnodaAiodiucr£L  iic  i  rc  quareftinobli- 

%  gatione.  Ahum  icrupulum  hic  quidam  mouenc,  quod  huiusmodi 
obbrTtionc,  &  nimii um  niobiiiura  non  coiuinc iTtur.frrni  iSc aliaa^ 
nnnaiia,  qnx  lcipla  nioucnr ,  &:  moucntia  app-cllanrur.  l.t  inoucncuE 
iiii  hac  rationc,  quod  non  vno  loco  juiis,nou  dua:  ipccics.rcrnm  rao- 
biliam  fi^mmobt{iam,(ed  certia  quoque  (e  moucntium,  proponuo» 
WtytmLi. cJcjirde.piguorJ.iJeddil.EJiitJ.fi firutsfam.  4.€  fam.  err,. 
HtAii. Cfp.i.  i.dh boc. I.  vn. ^.cuwautriu.j.vcrs. cx.tiho.c.:krei vxor.4R.l.fi: 
4juis .irf. 4 9 . § . cp. i.o^fiuj.C.d  rpifi.c^cUr.l.  i.virs.fidrbi quarta. C .quaad». 
0't]uibust]u<irt.piirs. l.  x.m  .pr.  C. decoujut.pccun.  l.  inrchus.  3  -y.  inpr.  Cd. 
jur.dot.Scd  vc  vclplurcs  coacciucncurccxtus,&licctauomncm  ciubi- 
tacionem  tollendam  aliquando  di(Bn^'us  phna  membranominan- 
tur,nonid  tamcnemciecqao  rainnsrcueia  ifta  qnoq-,&  v.c.  fcrui,pc- 
cu  Jcs,rccbcappeUcntuncsrncbilc:>,quodpuericxphyficisprincipiis. 
lciunt.  Nccquisqnamnhicircipontlenr.quam  quod  \  crbicauia,lub 
lcgacorcrummobihumtJcillacontintantur  ,  itaq;  &contincbuntur 
wh  pignoic  rciu  mobillum.  Difficfhusquisdi.\crit,vi  fub  m(;ucntibk 

etiam  V.  c.  resinanimseaut  vcgeranti  animataniu  pr<^dit«  contineanr- 

ti'r:  Tcu  contr.-i  tamcn  c  lic  cx  vlu  }aTisptohatI.moaetttmm '?^.deV.S* 
^  vbi  jCcusait.cac^civ,  coiuiiuri  tnoucntiii  >?c  mobiiiinn  appc llationct 
pifiumn  (\i  iblacUiitur^  u^p^rMt, \Ll^iuoii  «^/>4rMf,cciUto  rc  in  v.  c.pe  f 

moueatia» 


Tnoucr.tn,tannimanimaliacjuaE(ejpra  moucnr^iatcllcxifn".  Ecitaa- 
irinino  ibi  lct^cntluni  cft,  <.juomodo  &  vulgata:c|uxvi.im  lcfftioncs  h.i- 
•bent.n.ini  ?.lia:,(5i:c^uidem  ancitjuioics  ,coaucmuuccum  kthoueHo- 
xcnciana>/r4fffm,fe(}  haud  Uubic  vidos^. 

Quid  poirO}/i  quisimmobiliaiblapignoie  obligaaerit?feiI.vc-^ 
'iuiintitaitindi»vinc«,cde5,&omiiiapr£aia  &  ruftica  6c  vrbana.  Scd  • 
magishic  in  dabium  s'ocatur,anctiam  nomina&aclionesfub  bono- 
luni  immobilium .ippciUtionc conrincantur.  Q^od  cgo  ncf^.indLun 
puto:  (j^uunumaomina^&aoUuncs  lunt  juca  uicorpoialu,  ^uxncc 
«nobiiiarantnccimmobiiia:  &  Dd.  noftticommaniterred^  tertiam 
•ea  bonorum  (peciera  conftituere  adtirmant;  BtirtJH  d.L  mMtauiimii^  5. 
4,y.S.  LuL  Rm,  itHfil.  509.  mdp.  ciru fr^rium.  ir.  1 7 .  ColermdefrfCefib* 
ixcctit.p.i.  ctp.^  «.156.  FihJi.  dchon.  muc.  rubr.p.-i.n.i^^.pltfrcfapudTiraq, 
dirctrAct.^oitil.  % .  \ . glo^. -7 .Wccx.  al!t|u.indo  juie  immobiiuun  ccnlc- 
antur,vbi  icil.ipianecclIitasicainterpictauhudcTtCum  fax^amenti» 
«aeboadrammobiliumMmmobtKum,nominatamena^oncsc]ue 
a  bonis  (epatari  non  poirunc,  (\\\x  c  (l  (en  tcntia  Gl.ptdU.^  i.de  V.S.  qna 
dcretraftantaucores  cit.iti,i:cmciue  iia\ld.in  l.bonoruni..^()  .n.t^Je  l'.S. 
h.tld.iii l.jabcniKsnifHi.  i^.C.deSS.Eccl.n.^,  .ilcx.-w l.jiconjtanre.  zj^.  fol. 
^natr.^.jtbonA.H.<-).  Cam.& Couar.  ia  <*p.  reUtum.  iz.de  tejUm.  iafon  in  l.jii- 
fulatio hocmoda.Ci. ittjtH. de Aleiat. & alij tn d.l. ^^.deV.S.  Ceccro- & 
<quin  cettttmeft,incorpor.iliajuranon6fllcimmobiUa«  nec  intermi- 
ois  hutus  qu^ftionisyvila  racio  auc  nccedicas  ruadcttVtcontra  proprie» 
tatcm  vcvbi  (*ub  immobilibus  botiis  ctiam  jur.i  comprclicndt  rcipon- 
dcamuvcumapp.irct  contialiciircs  ratuum  obiigaie  voluiilc  vnalpe- 
ciem  bonoium.  liunnuis  coutia  lub  anmobilibus  propric  &C  vcr^ 
continertpronunciacnomina&aftiones,  &iianc  {ementiamlong^ 
veriflimam  &rationiconlentaneafneiIe,  pronunctat:  hocargumeu-^ 
to.  Quod»qti3c  non  poflitK  moueri,  fint  Knmobilia ,  nomina  autem 
aii^ioncu',; non jH^lTimt moncri.  Vritur quidcmco argumcntoetiaia 
Accud.iu  d.l.>!!0!iannni.i)^.dc  y.S.  S c d  n o n  c o  mi n 1 1 s  v t r i o  1  u m  c (l ar- 
gumcutum,quo  tjuidcm&:  Dcumimmobilcmclic  dixcns:  itcuuiuc 
lapidero,qttia  non  videt ,  dixerise{le  cccum.Logici  lciunt » quodna* 
bitus5cpriuatioJionni(i  dc  fubiedtisproptiis  prxdtcentnrtmotusaa* 
tc  m  cs:  q  u  !c<;  func  proprisE  aife^oncs  corporis  naruralis.Et  male  eciaai 
ic(pniiilcr  l  lunn.ad  text^quib.diferic  nomina  il^raclioncs.i  icb.im- 
tnubUib.lc^acancur,&uimii-.ad /.4l>i«0.i5  ■  ^ .  2 .     j»./.^  .$»4.(^<fpr(:(//A). 
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qtiocl  ibi  ilomina.non:Kbus  jmmobilibus  (ed  cebos  (bli  opponannir:: 
quuniam  juris  noftrt  petperao  vfii  iib  nincixnonynu.Male  eciam  adt 

/.i.C.i/{'/jwj(/r.//ncffr  itiquapciTpicuitm  c(|'>.<{}IOci  ifta  inter  fc  oppo— 
7  natitnr.    Quid  poiro.tcitio.li quis  b(jiia  mobilia  &:  immobili.iny— 
pothccxobligaucnc     an  iaUem  tunc  riomina6cackiones  concine*- 
Ininmt?.  Pomtvidettficatidaro^prjemiflavixhic  efle  laciodabican- 
<lt,(edeft  (ane  non  improbabilis,  quod  vtiaquc  fpccie  expie(slpocc(^. 
vicienquisomniabonafuaobiigacavoluide  :  qua  tatione  roouetac 
Fmell.  ad  tit.  C.  de boK,m4tcrtiirkbr:j>.i.n.in.<]nAmu\s  fatearur  contra  fcn— 
tirc  communitcr  D(l.  &quod  pcr  fubicdia  vciba,  niohdta  &  immobtUa,. 
reftnngatur  verbu.prxcedens^/M.^^quod  nimir.aliaseciam  continerec: 
nominadcadioncs  )n.i$.  adeo,vc  hoc  proce<leceftacuac».$i;Ucetdi— 
,€iam  £zihtM.mobiii4  &mmobiiiMmm^  de  qpo  tamen e&mencecon-* 
ttaHentium  ftatuendum  vitlcatur.&addc  'Scgu<.p  i.metn.i.ti.^.C»luir,, 
deteJfam.cjp.M.tii  i.  Scdh.ucadiftamqu.tftioncmrufficiunt.  Pbrro- 
qu£ricur,an  lub  obhgaiionc  bonorum  cciam  contmeancur  rcs  vena— 
les..  vbi  I.  (ecurcnimisHlimiius  rciibir,  ncgatiuuam(encentiame(Ic 
cdmnnioremrqpod^contraeflfrin  terminis  quoq;lcgacorofflbonocfiy, 
apparetfcte  cx  PtneUbd».i>9n,waT.p.\.rtibrti.\6  c: feqq.^^i^ftztf.tMm.iA* 
«.14.  Etcxcodcm  P//'.«.i5.quodctiam  Hi  qui  iulegatoncgancvcnire- 
vcn.ili.ir.imen  ob  iTiodictcarcni  pr.riucUci)  nrtirmanc  vcnire  in  hypo-- 
tncca  bonorum :  qux  nolha  qua.ftio  cll,&  m  qua  vciquc  aftnmaciuat 
,crtt  communior  .-neque  omnino  nallius  momenti     rcs  eft,quando* 
juxta  communem  optnionem  in  fero jadicari-tblet.   Ec  hinc  (ecun— 
dnmeft viriiun  dispucacionis  HUnnij,quod  quaeftioncm  ^ropo/itam- 
dc pic»nore tradtat cantum  in tcrminis  lcgati :  Er  illud malc ,  quod  ita 
fimplicitcr  rcmouet  argum.cx  l.  rcuerMi.^.v.xori.di  vfiifr.le^.  quod  argu— 
mcncum  a  contraiia  lenlu  non  proccdat  concra  exprcftbs  tcxtus,. 
quos  ilte  opinionis  etrore  (ibi  B  ngit.  Sed  illhdprordis  male,qiiod  nc- 
.  ^tresvenatesefleindominio  ce(Utori»autdebitoris.  Eccuiasver6> 
tandemenint  ?  cumconftctrcsnon  canrum  vcnalcs,fed&vcnditas,. 
necdum  traditas.m.mcre  in  dominio  vcnditoris.  Nec melius  rcfpon- 
^czad  l.pin.tnpr.dcpign.  Quod  enim  ibi.in  fpecic  mcrccs  obligatx- 
(inc,verumnoneft,cctcroquin  alicnati  non  poftcnc :  &omnmoca- 
bema  in genere  ibi  obligata  fuiti  Nbs pancis  agamus^  Et  vc aliquid- 
obicer.de lrg.itodicamus>proboomnino  fententiam  Pittelli,  Mtnoch^,. 
^.prsf.i;y.  Coif.n.  i.  refA.  ^.n.  ^quod  !c  piti';  llmplicitcrbonis  dc  mo- 
biiiisus  euam  vcnalM  cqmpiehendancui^pcobacid  mui^rauo,quod' 

ficvc- 
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^vcnilin.contr.i  quamabrmdiilime  fciibicHunnius,  vtique  fiint  in 
bonis ccUatori^  .ix:cuiu nemintcahncadfc<Sba,  nihil  dicipocell, cuc 
non  legacocondncancur.  Eoq;  inclucic  Prnrlflconcni&c/tf. &etur9S,  L 
gmralui  vxmJe  rfiif.  lc^ar.  a  concraiio  fenfu,  qtaoniam  ibi  Hc  lcgacum 
nonorum  cum  rellriifitioncad  locum,&quodea,quacquisvcnaliaha- 
baic,non  ccnfcanturellr  in  il'o  loco,vcdocct  i.Jifnudus.j\.j^dettg.if.^.Sc 
prcXterca}  quodcgo  adao,  clt  ibi  legatii  non  proptictatis,fcd  vlustru- 
£hi$,ncqueeorutxi  quxquis  dilkahere  volebac»cen(ecur  voluifle  le- 
garc  vfumfhi^m.H'uic  opinioni  obi)cittDCiirdiio  texcus,  vn«t  in  l^,. 
ptd'!iulis.  ]  t,  %.lim,  ^JiMn&drg.Ug,  Adeom  fan^  re£binime  refpoU'^ 
dct  C\ju.U'.  citato  loco  ,  quod  o:n.imcntum  mtiliebrcintellcxcrit  tc- 
fttitiix  rc(pcdiuc,is:  rclatiiic  ad  pciionam  (aam,^c  quod  iiimirum  ipll 
orn.imcncum  &prooriiamcnto  erat:,cLuoleornarc  loUbat,uuaic  vti- 
qiienon&ic  Hlud  „quod  nrgocianfitcau(arcelEacrix«excra  vuim  (uum 
ibbebar.  AhctKxtnscfiin tifms*yy,fi^Jelegxt.y.  Ad hunc Pinrff. 

refpondct^atindcflein  legacOg^eralibonorum.-aliud  in  ]ega«- 
IB(pcciecerrabonoram,quod  legati  genusclTe  reftiidius  ibidcm  nn. 
4f4.mnlcis  contirmat:  &  1Crus  cx  veibo  S vo  s,  mrci  prcratus  cft  men— 
tem  ccllacoris : ^quod uitcilcxciir  icruoSjquos m miniftcrio &:  opc— 
ris(uis  habutr..  £x  quo iiicclligicur,quamridiculd exeotexcuHttnni— 
I»  probcr>quod  (ecurvenares  non  fintin  dbminio  reflatoris .  H«c de* 
Icgaco.  Quod  hypodiecam atcinertVt paolb ance diximusjOpinancuc 
Dd,  fxcilius  clfe  vt  in  pignorcomnium  bononim,(uie  limplicitcr bo- 
nt)rum,contmcantur  venalia,  cum  minus  hic  verfetur  prxiudicium. 
Scd  ego  cxaduerfo  confidero,qi!  cd  >.  u  ex  mentc  concrabcmiu  dc  hac- 
re  (tcftacuendum,  &;ver5'.obhguio  pignorise(Hciat,vcliere$  libecd: 
ampliusdiibahi  poflic,nonvideri  illam  voIuntacf!mdcbicotis»bona 
fiia  in  genereoBligancis,  fuifle,  vtctiam  fub  hypothecacomprchcn-- 
dcrcnturrcs vcnales.  Itaqucaut omnino  contmcri  hypothccagcnc- 
raii  res  vcnales>  auc  fl  ipfo  jure  forte  ob  gcneralitarcm  concineancur,. 
pucemexceptione  rcpellendum  crcdttorem  ,(i  easrcsvendicashypo»- ' 
diecariaadionc  pcricquiiniVicuat.  Ec  h«c  ica  in  eiusmodidebicore- 
quimcrcacornoncfl.  Scd  in  mcrcacore  obligante  fua  bona,&qui' 
fcrc  nihil  nili  vcnaliabona  h.ibct,  vci  qui  nom:natim  cabcrnam  obli- 
gar,pror(us  (cntio  cum  M.noLh:o  rtV//,';tr<i.i'.!///.vi«0J/.li7.  quodiflahy- 
potliccaccs  iingulasnonitaadficiac ,  vc  diilrahi  fine  oncrcnon  poi- 
fiucqaoniam  ica  negociacio  debicoris  omitino  impedirecuriSed  qiufii 
Ing^tejidam  aliain  locum  aliommfiibrogantaf  .*  ica  Tcetfe^pi-* 

G),  gnorili 


i£  Bb  Pigw»  Et  Hypot; 

^noriteneantuc,  qux  co  temporcqaoinftitaimr  hypothecaria  a(£Ho 

incer  rcs  venalcs  aur  in  tabcrna  rcpciiiuuur. 

J>  Quxntui  anipliiisde  rct>asiideic«.>mn\iiro  fLibicelis.  Et,fiqui- 

<lcm  hdcicommirium  purum  lit,auc  in  Jicm  ccitum,ics  lic|uidvi  ctt,  cx 
{.vlt.  ^.z.C.tommJeUgut.Qnodii  tideiconimiirum  iitconditionalc,Lii 

'  in dJ,vlt,  Jaftin. pignus  Ipedaleetiam  adniittat ,  videii  pollintres 
ctusmodi  Sc  in  gcnerali  oblii;atione  vcnirc,itaYidclicet»vtcondicionc 
cxiflcntCjobligatiorctro  habeaturpronulia.Scdcontra.cum  ibi 
imptobct  &: damncc (pcci.ilcm  hypotliccam,ica nimiium ,  vt  aiiaiina; 
dcbitoriscam impuccc,non immcuco c^ius  credideric ,  dcbitoicm  ge- 
ncrali  Kypochecanon  voh|i(Ie  booaea  obiigacifie  cdprchenra,quor& 
pignorattonemlexfer^improbar«  qUae&  comatiisKnrcntiaeftDd* 

f  o  reteientc  ^c^u<..part.  tM€m.i.n.$i.  Ethinc  tanromagts  (bcuendum 
eft.gcncrah  liypothcca  non  contincii  bona,qiuvrnb  pa-na  funt  alie- 
nari piohibita.  Licctcnini  diuciia  liiu  pi<;iu)iis  ubhg.itio  ahc- 
nacio,accamcn  pignoracio  obhquc  adahcijandu  leiulic ,  is:  rcguianccr 

-  communi  jurc,qurealienari  non  po(Ilint,eorum  quoq-,  hypothecaeft 
!mprobaca./.r/r.C^?iffr.^m.  wn^^im,  quadecauiafeudumquoque 
nechypothecari  poHc  comunicer  reccptum  c(^ypwx.Yn.  deprobtb.feitd. 
alitn.pcr  FruLr.  quo  Jarguni.  Hunnius^.!<j.  male  improbat.  Etincptc 
«)bi)citur,quodm  odioiis  non  batextcnlio:  velquia  illaicucracxtcn- 
Cio  non cil.-  vel pocius,quoniani hac iprarcntcntiaexcludmaus  odiuiu  / 
&pccnamj  ncc  vlla  ratio  eft  cur  Cm>  hypothcca  generali  ifta  bona 
comprchcndamus,  qux  crcdicor  pcr  /.  vlt.  pcrlcqui  &  vendecenon 
puiHc.  Quinimo hacc quxftio,  quo ad iiKurrcndam  pa*nara  ,  non 
niliin  hyporhecalpcciahlocum  rcperirc  poceft.-in  gcnciah  incptacfV, 
autracionc  dubicandi  penc  carec :  nec]i  cnim  ad  exculandum  a pa'na 
<lcb:torem,nece(Iumefte6decurrere ,  vtdicamus,  (lib alienationc 
Aon  contioeri  hypothecam  :Se^  potius  dicemus,qttod  debuornihil 
fcceritconcra  prohibicioncm,quibonafiiaindefinitc  oblTgauic,&:  dc 
iislenhncinrelhticii  Jus  c  ll,  qiKC  potucrunt  jurc  pignoii  ncrti  ,  vt  dc- 
fcndi  aon  polu!:  I-Jiin!)  iciucntia  ,  qui  ca  bon.i  :n  gcnci.ih  ubH^;.iti- 
onepucaccomprciicnJi,  cui  ^ccomnmnisopmio  contradicic ,  accc- 
ftuire  megiMane  p.  i.  mmb,  t.  mm.  41.  Itaq;  nec  bona  fettdaliacom- 
prehenduntitr«N^««^.^./0(«ii.4$.&  nos  plura  dicemus  iHpra  de  rAm 
4dienu,ck&tegahm  l.  ^.dtf^mibm.  Quid  de  rebos  emphyieatids? 

fi  Szpcmonutmiis,  commuQiietcnacc  Intetpp.  qaiicmcrophytcuti' 

cam 
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CWi  referunc  incer  ics  nlicnni  i  prohibicas,  cx  /.  ^.Cj€j«r,ei^.  qaoni* 

am  ibj  J  ilin.  iiihilaluid  conftitiiir,quam  vt  cn)pliy:eur.i  vcnditurus^ 
ncccll'' t  'Iv.  .-.ruidoiuinodenuniiaie  ,  qui  li  emcLe  velit  -  .iii;s  nr.t- 
icitui;  quoU  l\  dt  nuntiationc  fa6tadomin''intiacluosmcnicj  volun-' 
mcm  Casim  noiidrclarer)  8c  it>(cmuici(rimoempiiyrcutaalienarepa«-: 
teft.  Icaqaenbntautu  n huuiuscmphyceuticusobiigaii in fpecie  po-' 
tcft,(trd&gcnmliob!igntionc  bonoium  comprelicnditur,&cicdi- 
torjus  ftnini  pcv{cqnci)s,<S:  hnidum  vcn''ituins.dcjuindar(.-  uicodcm 
jurcdo.niaotcncbKur.Pioindcprurdis  inrcr  ic  non  pii;^iiant  l.LxrC' 
ilt^jh  'yi.de pigiiorib.  f . adco Inji, locati d.L^.  C. dejureerfipijyc.  qua:  nu-^ 
^  incer  <e  opponit  Hunnius  qaajt,  t  ^  .&  i8,qui  &  mal^  dimnguitincei; 
prxdiumnuefundumemphyrcuticum  ,  &  )4ts  cmpKyteucicum ,  d< 
quoin  rpecic folum  ait  tiadiaii  in  d.L^.  quod  quidcm  fallKTlmum 
crt.  .^giturcnimibi  dc  ir.elioiatiouibiis ,  qua:  .\\Liunc  partcui  rinitli: 
agiturdcemptorcquiliicanqniioiucndo  idorcus; .igitur  dcniquc 
dt  c[uinquagcnmaxilimadoniscetyendtt»r<k ipiiusioci ,  quiadalia. 
perionam  cransferendus^ft ;  tiequeniti  cidiculS  poceft  fingi  iLp.iratia 
^ris^fundo,qui  vtiquefineimaimdomfnilibci  i  1  r.Iiuoi  cransfccri 
ron  poflu.  E:  iKinc  rcnrciirianijquodingenciai;  (^ljl.gitioncbonie- 
Ciam  cmpiiytcunca  \cni.int,  yit  b.n  I.tjni p(j!  rr.-hcs  la  .Vj^.  5.  dejure 
eniph^r.  coL  15.  in fm.  6c  communcm  teftatur  2Ni^"«oi«/.^,  2.  tuentb.  z.  /w. 
28.  Sed  fiil(a  &  panlo  ance  refiicata  eft  ratio  Jafunis,  ^nod  etiam  co^-^ 
cineancurprohibitaaiienari,quod&ibid.'re£l:^cum  Dd.negat  Ncf 
guzanf:  (ed  dum  emphy  teufin  prohibicam  alienari,errore  communi. 
puc.it,  in  rcmoucndn  obicL^ionc  illa miferc  Sc ineptc  fe  rorqucr.  Yrx- 
dunt  t.imen  non  p.iuci  lumc  ltmitationcm,vt  non  vilcr.rhypotht  ca,ii 
pro  t.iiuopictio  .<it  l.icta,  vt nulla iit  Ipcs  luitionis :  ponic  j<I  ita  TrniiL 
depigiub.3,, lit,d*  Sed ea  quidem  quo ad obligarionem honohimge-- 
iiersiieminepcalim!raciocft,5£.in  hxc  ratio  mipediac  (bcciaiem  hy- ' 
pochccamreiemphytcuticx'infi./wTr.^/jrn'6/«i/4.  i.videbimns.  Quid  j 
cfcrebusdotalibus  ?  Dcipcciali  cnrum  hypothccainfr.d.Ioco  ige- 
mus.Sub  gcneralihypothccii,  qua  vxorobhgauit  bona  liia  ^  non  pol- 
iiuu  veniic  piopiei  jus  mauri :  led  nccli matHUs  omnia  bon.i  fua  ob- 
li^etit,  bona  dotalia  venine,  veriu^eft :  vr  Tc€th  Do^or^s  commu*' 
nitt^r,  quds  refcrc  Sc  feqtmur  "Ne^u^.un.  p.trt.  2,  uicmbr.  z.  mim.  j8. 
*  quoni.im  funtaflcLtx  vxori  ciusquc  iicicdibus ,  quibusfunt  rc/titu-' 
cnd;t  ,  idque  tanco  magis  proccdit  poi^  /.  in  rihiu.  C.  dc  jtirc  dot^ 
<][ua  pcue  dumioium  caium  maiui  cUc  ncgacui  ;  (^uiu  imo  jam 
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x4  Pign  Et  Htvot. 

•oUmlegeJuUadifen^tlmdasdocdttobUgauiprohibirosfuic :  ijueft 

<fU$^MxiiJn&.mfr.lMM,jp^.Mi€n.Ucet. idera auccm vix clixcrim  iix teh. 

niobilibuSjCummaritushasalienanJi  ju5habcac./.3.§.2.</f///wc^"'^^'r. 
j.5.  C.  dejur.dor.  l.i.L  vlt.  C.d.  Strti.pign.dMo.  'l.ii.demanitwijiion.  Vixcci- 
.aii9,iicecaiuei  Dd.icntirc  vidcancur,  iaa:ilimacisrebus,quoniampcr 
modttroeinpdoiis  vcramiftarainKnim  dominium  mariras  oofequi- 
tat*l*^tntm^to,infr.§,4.dejurtibf.  >&Guneu  poftquam  Judinan. 
uil,mnhiii»,CMjurMt.cti^m  hammrcrum,  llfulucu  macdtnonio 
cxccnc,  vindicacionem  vxori  coaceili^  bju^nus^iniibunxuenram 
hypochcca  eoruminutihscrit. 

Illuddeniquchucpeitiner.quodrubhypochcca^eneralieciam 
cocporapeciiniac ,  qus  funt  penesdebicocem  connneancuci  fm.$*A 
•^b^^Mr.exquoxexra^  exverbis  Ab  alio  re<flecxcipianclnterp|». 
pccuniamquam  dedit  ipfc  crcditocjcuibonaobligacaiucrunc :  cum 
cnim  pro  ca  iplli  bona  dcbiroris  rencantur,inconciiinum  fir,  vr  &  illa 
ipia pecunia  incclligatui  obligaca.  Scd Zc  Quidadaiiam pccuniam  ac- 
xinec»  idica  accipiendumjef^&eoefreftu,  vtmora^fidaeamaJhac 
cxcantemapuddebicoiemj>er{equi  creditorpoilic :  nonaatemwc  de* 
bicorine&penttuanegotiari,  .&eamiuieonere  pignoris  cxpendeie« 
•fecundum  quod  ncgotia  ipfmscxigunt,  non  poffit.    Quod  naii  fioc. 
maxiraainiuriaflcincommododebicorisftacui  poilu:  cum  caiit  na- 
Curapccuniac,vccontinuapecmucatione,cui  <?<:dclliuatacll,confurai 
videatur:  dcizcit  arffim.  tx  t  ^enij^  7-    1-  (^ifotkr,  .vbijsesneg^ 
4Xir^bhocpignotaca«^ttodex  nummis  pi^noratisexQrtae(l:]:i&hus 
l^ccinecxiadacio,  an  pecuniaiblata«i)educoi}hos,poificabanccn- 
«oribus,  gencralem  habcncibus  auocari.  Deanoagemus  infralih.jf^ 
Jejur.prxlatmis.  Procedirautcm  illudquoa  diximusrx/.^^iMi/, 
vU.  defiffiorib.ctum  m  liypocheca  genecalicacica, 
■ycpoft  Baldamte^  ctaditTT^^. 
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Capvt  VII. 

Ve  his  qt4A  non  contineantur  hypcthecA  generAli^cHm  adje^s 
qtuHtonc^ ,  an  veniant  dr  ^ona 
heredii, 

1 .  Ingencrah pgmre  non  ventunt q:u  quis  non prdfiomtur  obli^are, 
i.  UmuiinvmiuntjhtntHtcs. 

3.  Adl.T.devJti&vfufr. 

4 .  Anfttbgmeruh  hypothtca  conttmantnr  rcs  beredit, 
y .  An  tejiatorpojut^biigare  rcs  hireiUs. 

DEprimaparte,  cx  his  qiia:  JiximusfJ/>./)rrff.jucliciumfieripoieft, 
rcdqaacilamprartefcaacldcmus.  Inhypothecageneralinon  vc- 
Tiiunt,quxncmo  verodmilircrobligaturusellct.  Nunirum  ha£tcnu8 
plus  operaturfpccialis  hypotheca.  Qa^cunq;  fub  gencraU  veniunc, 
tadem&multom.igisnominatimobhgaripoflimt ,  fcd  noncontra? 
runtcnimqua;tcdtc  cxprelTIm  obhgantur,  &c  quxtamcn  ingcncrali 
hypothecanon  veniunt.  Et  huius  gcncris  rcrum  fere  dujrfunc  fpcci- 
•cs  :  alteri  earum,ad  quas  qnis  habet  adfcdkionem;  quo  pcrtincnc, 
•concubinq,UbcrinataraIes,aUimni;aIreraearum»qu?  funt  in  vfu  quo- 
tidianojvcluti  mancipiancce(laria,fupcilex,veftcs,juxta  /.  obligattone, 
C.cttm.  i  feqq.  depign.  l.i.C.  qnares pignor.  quod obtinct  non  tantum  in 
rebus  iftis  poll  qujrhtis,fc  J  etiam  in  his.qua:  tempore  obiigationis  fu- 
orunt  debitoris.  /.  Sedetji.  tn pr.  deptgnorib.  iccmqj  obiinct.Ucct  ob- 
lig.atio  fatlallt  cum  figno  vniuerfali  O mn  i  V m  bonorutn,vtrede 
contraDcciumdifputatNf^tt^nf./)  z.  Wf/wt.i. w.}7.  Adco  cum  iil*  * 
res  lintexemrxcx  obUg^itionc, ncc monuo  quidem  debitorc,quo  ca.-. 
fu  cationcs  fupradd.ccltant,creditor  c.is|>erfequi  poterit:quia,vtdixi, 
rationesillxraciunt.vtabinitio  obUgationi  clFc  crcdantur  cxeratar* 
Et  tanto  magis  igitur  iftud  obrincbit  in  Uis,  qux  in  fpccic  non  poflunt 
obUgaride  quibus  infr.lih.  z.  Et  ad  iftam  camen  rcgulam,quae  pvo- 
^onimt  md  l.^.cutn  feqq.de  pignor.  duplcxaquibusdam  traditurUnii- 
tatio.Primaeft,n  obbgatiogcneraUsconceptafupoft  mortcm ,  N«r- 
vfz.utt.p.i.tncwb.i  n.55.  EaUmitatiofalfa  fortaflc  lic  cx  racioncjnris 
.ii,quoobUgationonpoceratincipcreabhctcdc  ncc  contra  hc^ 

D        '"^-  rcdcm. 


z4  DePign.  EtHypot. 

redcm/cdfabliuiftarcguld/.wi.  C.  vta&.abhacd.  &contr.btred.mdf, 
'   ben^deimdttar :  &cainen^am  aidlpecicmaltenin  ieftrinxerim,(!cea 

qus  in  deflindU  quoridiano  eranc  viii:ineis  autem  qux  ob  affetftionc 
tlcfun<ii<pecialem,non  veniuntingcnerali  obligirioiic ,  vix  admile- 
rim,  liac  iatione,quo  Jcadem  aHcdlio  &  in  hcrcdc  duracura  praelumi- 
tur,ftcui  quiJcm  durare  deber.AUcra  limicauo  tradicur  ab  Obmbtode 
fiffior.th  loy&fujii.  vt  rcgula  ea  non  procedatininoe^stnam  iii 
prxdiam  vrbanum ,  qux  taciie  tencntur  obligaiartum  qnodeiusrao- 
diftrcrcs  tantum  ibleatinuehi,vtibirintperpetuo,vtaItasvixquid- 
quam  fir  futurum  quodlocatoriicncatur:tum4r^./.yo//ff//w.§./o/«fww. 
^^/Jigw.ut^.quandoquidcmfubfriuolisjquacibioblig.indicuntur.vciqj^ 
&fupcl]cx&vc(lescontinerivideantur:cum&illatioinue<5kioqi  ma« 
gis  fcsnngulas  videantur  afficete.  Sed  buic  limitationi  communis 
o|>inioiepiignac,quam refcrunt&^qaunnu  Si^rusunt.p.i.mef^.^» 
n.l$J.  Mfiioih.  nmed.yadip.  pojf. «.  t 5  9.  quem  &  egu  fcqui  mnlini ;  cum 
alia  lint,cjua:pra:ccica  mtcrantur,(Scquxlub  hiuolorum  appeil.uionc 
Vcniaiit,&quzpio merccdc  aucdcccrioracione,qux  &  ipla  resnoa 
snagnimomenttcft,teneantar.  Ncq^  v.  quisquam  veftes  necefiarias» 
mattj^minus  les  ccccras,adquas  conduftor  habet  ad5:6lionem«pto« 

Etcrea  dixerit  tadtopignoreinue^rum  contincri,&in^dobiaiegii* 
BeftlUndum. 

Aliapcactecca,extrarcsdequib.in//./.S.dry^9f.ir^qpf<agitur,fpc<' 
ciet  rexom  viderar  ftataenda,  a  u»  non  tnieantar  genenli  obligatio- 
nei&^Bff  nimtram,lice((pedaiterobHgaripoi{unt,tamen  communi 
|OtisE«taomecNnimobligatiofepu^at:ciusmodi  funt  fcTuicutesjank 

conftitutx:  quas  negaboomninoin  gcneralioblig.itionc bonorum 
•    continen:quod  &  ipfaratiooilcndit,&deiftogenerepignorisUb.  z. 
'  dicemus.C^iinic  itidemperfpicuc  Hunn.labitur,qu}dum(ijigula» 
Huxin  boniscenientur,conrincri  gcnerali ttadi^  hypotbeca ,  eo ip(<> 
locoftatimefle&rttttutesinbonis,fcribic.  Adfirmoqaid£&cgo,  fer- 
uiturcsrcCtccompucariin  boni^ :  fcd  cnim  nego  casconnneri  uibgc- 
ncrali  hvpv)thcca,()b  pvopruni  iliaram  hac  in  rc  rationem,.dc  qua  rra- 
^  "ftabimusmfr.d.  loco,vbidc  rcbus.  Htlibetobitcrexplicarc/.i./H/.</t 
Vjft^^p/ivlS^.Lcg.quotextiitaliquiprobarieiiftimanr,  quod  (eruitute» 
ncc  in  bonis,  ncc  cxtra  bonarmt.Permiflam  erat ,  vt  omniom  quxii» 
bonis  nofliriscnenr,  perlegatum  conflttucreturv(bsfiudus;Qmdan» 
lefiMCiataltco vfiim iiinciyis  pci  fiiadumruum  »  vc  ciiuad  Kmpua 
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VK«i'repcr  fundiimlicerec ;  is  fanenonporcft  hoc  mocJo  dici  kgafle 
rfuai ici iju» in  bonis  jphuscilcc, cil )us talc nullum, (Sc iicrduaahuc 
lu,fcd  demumpei  hctedis paticntiam  &  vfumaltciius  incllededuca- 
tur.&: rccteijjpturiltud  jus,  imo  nudumadhucjUi,necmbonis,nec 
cxtra  bona  cllc  dicicur. 

Stipcrcftprorupplcmcnto  matcri^quxftiorAn  fub  gcncralihy-^ 
potb<H:a,c]ua  contiaxit  dchniCtus,  cenlcantur  comprehcnfa  ctia  bona 
nercdis  qui  debitori  fucccJlit?Multa  vt  <ju^rerc&  difputare  nos  opor- 
ccat,impudcntiaquorundam,an  ignorantiafacit.Et  vidicnim,qui 
lixa  fcripta  confuUationc  hoc  tamquam  rcm  omnino  hquidam  aftir- 
*  maret.  Et  tamcn  cx  ratione  j uris  id  lalliffimum,  &  fententia  negatiua 
cl\vcri(lima,&  probaturcx/.  ?.iul.i<).infr.depign.\h\  Paurait.gcnera- 
lcmconucntioncm  ad  obligationc  pignoium  fufHcerc:  fedca,qua:m 
bonis  defuncii  no  fucrunt,&:  qux  pollca ab  h*rcdc  cx  alia caufa  qux- 
iitafunr.acrcditorc  vindicari  non  pollc.Einequiserrcr,bona,pollea 
ex  alia  caufa  quxfita.no  opponutur  bonis,  qu.i:  tcmporc  aditionis  ha- 
buit  hcrcs,;'iiam  vt  hxc  cenerccur,maior  cllct  ratio,  li  bon.i  qusEcunq-, 
poft  quxfita  pignon  cllcnt )  fcd  opponuniur  bonis ,  tum  iplius  dcbi- 
toris,rumijs,qu.T:hxrcscxcaula.idctund^o  caepra&  profe<fl:a  ,  ad-. 
quiliuic:  &  qux  nimirum  in  hypotheca  gencrali  defun(^i  compic- 
henduntur:quia,vt  licloquar,ongincm  fua&piimacaufam  fcquun- 
tur.  vcluti  ,  lipoft  mortem  conditioobligationisadcfundocontra- 
dtq, cxcitciit:  eoquc  pcrtinct ,  l.fen. wpr.  de^tgn.  vbi  obligata  labcrna» 
dicunturtcneri  merccs,qiixtemporc,  quo  moriturdebitor,  fuerunt: 
&igitur,nonpo(ladquilit.v,nili  hcicseas  adquiliucnc,  tradando6c 
explicandoncgoHaperdcftin<flumca:.  ta,vticdtcexDd.  Segu^.p.  i, 
menib.i.n.ii. infin.  Etigiturvtgencrali obligationcdefundli ics  vcni- 
at.oportct cam  auc  caulam adquiicnd i  prok-<flam  efle a  dcbicorc  :  vt 
iloccml.&qu£.  1 5.  i.depign.&l.  rem  aUenam.,  41.  depigii.  act.  vbire- 
fpondetur,non  fu fficcrevtrcstcneaturpignori ,  quoddebitordomi- 
nuscrt.quividelicctdcbitori  fuccc(lif:  iiquidem  hxcfuccelfio&ic- 
pra;fcnr!uiocoiantum  pcirinct ,  vtfulcipiathcrcs  in  (c  pcrindcacdc-' 
Diroripfc,perfonalcsobligationcs.Ncc  niliineptcquis  hic  obiccerir, 
auod  heiesfucccdcnsjcx  quafi  cotradluobligetunquoniam  hocmo- 
ao  hcres  lcgitarijsobligatur:  &  nihil  hoc  prorfus ad  obligandu  bona 
hcrcdis :  Et  iftaquoquccllcommunis  Dd  fcntcntia.Et  Br.  indetinite 
add.ltg.  29.  d.pignorih.  adnoiauit ,  quod  non  pofri^.uur  ad  boiia 
hcrcdiSja  dcfundto  fa(^aoppignoratio:&  in  tcrminisionioribus.  C/- 
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i8  Db  Pick,  Et  Htpot.' 

tius:Gl.  Salic.  tart. &cetminLd(IJidjtu.  C.  Qaif9t'ures,  ncgsntbona  cfle* 

oblig<ita  vxoii  prodotc  ,  ctiamfi  cx!>on!s  iiv.riti  pcrnc^otiationcm- 
hcrcdis  fintquxhra :  Et nccltgntaiios,in  bonishcrcciis,neqiiepupil- 
losin  bonishercUumcucoiisjluberc  hypothecam,ex  Dd.  iieguiMtnt.. 
finbitf. %. mmAr, 4. *.  ii.  <^  n.  15 9 .  Qu ! d ancem  j u ris,  H l>ona hcrcdis 
exprefsdoblfgatiericdcfun^s,  &  an  id  jurc  fa  cerc  po(Iic ,  Ncgnzant. 
idem  cradnt  />.i.  mn11fra.ii.55.  C^feqq.  Sanc  rcsiingtiiaRliib  condicionc* 
ratum  habituri  dominf,rc£le  v!'lf  r.tiir  obhgiri  .-qiia:  (anc  ineHc  vidc- 
lur  condino,fi  quis  rcm  alicnius  obliget ,  qua  hcrcdis  futuri :  ncc  mi- 
nus  laiunt  habere  vidctur,  qui  noii  ignaruscumruciusmodi  obiiga-^ 
tionis,adkhcredicarem.  Et,quodnatla(  eriam  menrione  heredisn-' 
dta,  fi  quis  rcm  alicuius  obligauerir,confirmcturhypochcca,(klccm  vc. 
viilisadliocrcdicoridecur.cx  (c nrcnriaModeftinicmticur.pcr/.  ii.<Af 
fign.  (cd  non  cx  (cntcntia Paiili  /'.  /.  rc>n  alun.ivi  41.  t/f  pi^n.aclion.  dc 
<|uo:igeuius it^t.vHdefignortra  Miau : icd (anc</./.ii.  cx  Dd.comrau- 
ili&nienrianonpoceftaddaci,quieam  de  contraria  pignonridain- 
tcrprctannir.  £t  ipfi  tamen  cxiftifliaic  Hrcqucncius  videncur^qnodl 
leneathypothcca.fidbfUndusfuturi  iiercdis  rcs  obligaucrit ,  &pro> 
copromilciitde  raro:  quod  vidcliccrtum  hercs  ratiim  hahcrc  con- 
traduni  tcncatur;  vtnozai  h!tgu^.p,^m€mbj,}.Hi     lcd.iilud  pccuncc. 
ipagis  ad  Tr.//t.i.  </e 


Cajpvt  Vllt. 

Dc^hypolhecaexfrejft..  • 

DI  x  I M  V  s  fupra,vcnimqaepignas,£ttaciciiin&expte(Iuai,efle- ' 
auc  fpcciale  aucgencralc.Ecpot^uam  igicar,quid(pectalis,quid! 

gencralisfit  hypothcca,&:quid  vtraquccontineatur,expo'uimus,yam 
ratiooidinspollulatjVtvcriusqjhypothec.T,  &t.tcits6cexprcll-r,cx- 
<UnpU&cauiiscxponamus.  Ecdccxprcdapaucisabroluemfis.  Hy- 
l^theca  exprefls  genetalis  conftituicur  1 1  pcr  conaenrionein  ipfi>ntn;k- 
eonnahenrium.  2.  perdifponrioncmreilacoris.  Sihic,verbicau(a,|n— 
bcar,  vtbonafua  fint  oblrgatalegatarils  veletiam  crcditoribus.  j.pcr 
imHiiniMncm  prxtorisex  piimo  dccrcto.  Hypothcca  cxprefTi  fpeci- 
alis  cii,  (j[U£.cualhcmtur  i.per  cunucnuoncmiiigcricbuslinguiis.  2.. 
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Pbrimmi/noncmcx  jurc  hodiernt),  vt  quidam  communitcr  piuanr 
obtincre  poft  N.  j  j.  Cdp.  4.  ittf.  vt  tantum  immiflio  fiat  pro  quantitate 
<lcbiri,dequoaIibitra^atur.  5.  Pcr  immifljoncmcxprimodccrcto, 
cx  caufa  damniinFedi  in a:dcs  qux minantur ruinam ,  quaruro  do- 
niinus  non  cauet ,  arg.  i.  i.  infni.  Qiab.  cx  tauf  inpojf.  catur.  4.  Per  capi- 
oncmcxcaula  judicati./.  10. ^'x;?3/ww;  Etdentq.^.  itidcm  pcrim- 
mirtionemex  primodecrerojcdexcaufain  rcmactionis,  vbi  poflef- 
fornon  comp.iiet;  Itacnim  mittitur  pctitor  &  qui  fe  rci  dominumcf- 
{? intrudir  in  pofleflioncm ,  ur quafi  cam  cuftodiat,  &:  domino  rcucr- 
fo  intra  annum.&  ad  defcndcnaum  (cle  oflcrcntc,  dc  poflclTionc  de- 
ccdcrc,&:rcmiefticuerctcncatur,  juxtadispofitioncm  Juftmiani ,  in 
Ufi quis  cwptionii.  S .  § .pen.  C.  deprdfatpt.^o.ann..dc  qua  re  proprio  loco 
txadlatur. 
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Spccics  hypothccxgerieraUs  tacitx. 

r..  Dehfpothecaflfcf. 

I.  Quiddevnitattbus. 

Hypothcca  earum  tn  bonis  adtninifhatornm. 

4 .  Hypotheca pupillorum  tn  bonii  tutorum. 

5.  Quando  incipiat  ifla  hjpothcca, 

6.  An fit deminn  aConfiantmo^. 

7 .  Adl.  vn.  C.  rem al.gcrerit. 

8 .  De  hypotheca  Itberorum  in  bonispatr^. 

9.  Conctliatio  1.6.  %.  i.  c. debon. qualtb. cum,  %Mt.  tmdemL'.. 

10 .  Quamlo  incipiat  tfia  hypotheca. . 

I I .  Hj/pothcca  vxoris pro  dote, 
11..  Ouandotnciptat. 

15;  De  hjpotheca pro  paraphernis. 

1 4.  De  hypotheca  tn  bonii parentum. 

15.  Et  ettam  in  bonis  vitrici. 

16.  An filtus  matictpatus  habeat  hjpothecam. 


Atiria  hyporhccjEiaciraj  prolixiorcm  &  opcrofiorcm  habet:  v 


De  Pign.  Et  Hypot. 

tradlationem.  £c prim6,  qiue  func generales ,  videnturex  omaes  elfe 
iimpiidcer legales.  NalUetiiro  hic  eft  conuentio.  Ec,v.«.«clroiniftra* 
tiaceriim(niptUi:veidu^ovxons,  nun  podanc  did  habecC cadi.im 

conucntioncmdcobligandisbonisivcl  lioc  foliciilTimo  arg.  qiiodno 
iempcrbona  riitoru&manci  hypochcca;obligAtahiciuc:(^\;hvpothcc^ 
iftxfunc^icdcpendcncaDocellacc  mcia)uns,.uiiiias.uicc  mduccndas 
£u£ka  illa  ordiiuua^  «lea  nmisvideti  poflicexcepcib  in  hypochec»  cacica 
inve<9;orum  &  illacomro  in  sedes ,  bc  qux  nacuragencralis  hypothec^ 
{apic.Sed  nimirum  non  poteil  confideraii  vc  gcneralis,  nili  quaccnlis 
cx  inuc<flionc  phiriu  rci  ucollcifca  &  conftiruca:  adco  pci  Cc  gencralis 
non  c(i,Sc  itngalxiilationcs  cocidem  cacica&habcnccuueniiuncs.Sed 

'  jam  otdine  hypothecas  cadtasgenerales  videamus.  Intereas  merito 
primam  locamotcupathypochecan(d,Vd  eesdebitoramcaeic^obli- 
gatcfuncprotcibucis/.  i.C,lnquA,(Mif,fiffi,m.  deexcaii&contt»- 
dhium  /.  i.  C.eodem.  yiiguz,.  p.  i.  viemb.  4  h.  tz^.necrantum  t.imenex 
contia(fVibus  proprijs, fedik:  alterius  cui  &:  m  cuius  locum  lucccllicni- 
mirumcx  quo  ccmporc  fuccclTtc :  cecerum  quo  ad  tcmpus  anceiius,cu 
noapoifitconnderariniii  qtuiiiccenor.priuati.jure  quoq;vticar.arg. 
Lrejer^tHm.  10. tn f.per.jumi.gl. 1 6.de pael. l.cum cjiudam. ij.S.  Fifcuf. ^.dev- 
fitrk.  yciuiUoc  cxjpUcitm  in  1.6.  dejur.fifii.  Atcnim,  vbidcpc.fc" 
qnendis  bonis  caducis  aur  pubHcaris.multisue  .-igitur.nullum  pnunc- 
giuin  adco  fircushabec,vc&  ccceris  omnibuscccdiconbusantci.iorib. 
poftponatur:  qaibasimoip(eli(cus,qui  inlbrherfcdiseft ,  (atis&c^fe 
tenecuc.(.9ilMff£iatfr.)7'A;«ovj^''>mf.C^  fifc.cred.pr*f£c  pluraapad 
Neguz..p.i.memb.  .^.  n.  ii^  Exquibusexplicandumcri,c{uv(^i  h  hccuc 
inl.dufertur.  46.  ^.Ftfcus.  ^.de jur.fi fci.  nimirum,  fifcum  fcmpcr  h.ibere 
juspignoris  ;  omnibus  fciiicec  calibus  quibus  ipli  jus  ilhid  datum 
cft  :  Specialcm  autcm  Sc  priuilcgiacam  hypochccam  habct  tiicus  cx 
caa&eias,quod  pnncipibiudebet^vcetiamnominehocbonavxoris 
Gnzohnox\i.l. fMtk.^.C,mqitih.€Mf.f'^.t«.itt.  tc  quod  adhacmi- 
rius  cft  ,  libcri  pro  patre,  cui  hocdcs  non  extitcrunt  ,  rcneantur 
l.vU.C.  depruiiipilo ,  ccfl.mte  hic  bcnchcio  abftincndi.    Hanc  vero 

%  hypotliecam  habccFUcus:  aiia;  ciuicaccs  {Sc  R.c(pubi.  nun  habcnc: 
Conuenic  entm  intieromnes,finc  legie  hanc  hypochecam  noncom  pc- 
tere:Soliaatcm  Fircohanchypochec^legimus  cfleconoeftam :  nec 
quidquam  rurrus  cerciaseft»qoamRc^b.in  (pccic  icadidas  jurc  np- 
ftroyiiibj6^fanp.B^maiio,fiiaunaan4}aamdidhabcrC'Diipaca* 

mus 
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ITJUS  fiic  cx  jurc  Romano  :  Ceterocjuin  pluiimi  hic  inepculi  limc, 
&  ned-io  tiuam  prxrogatiuam  opinionis  cirore  tribuunc  Imperio 
GarmanicopiarRegibusis;  Principibusalijs,clecepcinefcioquaima- 
ginavia  prxrugariua  vcteris  Imperij  Romani  ;  dc  cuius  translatio- 
ncin  Gcimanos,  qux  vu.lgo  fcruntur,  nocifTima  (unc:  &  quaeraea 
hacdc rc lit fcntcnria,  vt apcriam , ncc  locus  hicfert, ncc  omnino e- 
go  jam  apcrirc  vchm.   Prorfus  condicio  hodicrna  Imperij  Ro- 
mano-Gcimanici ,  prorfus  diucrfa  eft,  a  vetcri  Imp.  Romano.  Et 
hodiernus  ftatus  non  cft  pure  monarcliicus  ,  feJ  cx  monarchicis 
&:  Ariftocraticis  rationibus  temperatus  ;  &  ftatus  Imperi) ,  licet 
noncodcmgiadu.cum  Impcratorc  camcn  nihilominus;urarcgaUa, 
&  proindehfcum  quocjue  habenc^aquo  jurc  ncc-ciuicarcs  Impcrij 
qux'  dicuncur,  qux  dc  iplic  ftatus  Imperij  funt,c.Kcludi  poUunc :  con- 
iraquammalefacit  i/ttMWtti  (judfi.  i^.Nosintrarerminos  hic  manca- 
mus,&:ex  ratione  juris  noftri  diHeiamus.  Ciuitatcsohmfub  Impp. 
Romanis ,  &  his  abfoluce  fubic£lae  erant ;  Hc  /urc  priuatorum ,  qua- 
tenus  opponcbanturReipub. Romana^,  ccnfcbantur,/.  cumqm\.6. 
dcV.S.  itaqinecjus  hfci  aut  tributi ,  &c  porro  ncc  ex  contradibus 
fuis  jushypothcc.i:  tacicx  habebanc,quam&  communcm  fcntenti- 
am  Dd.  rcfcrt  Ktgu<.,  p.  2.  memh.  4. «.  119.  Et  hinc  fit ,  vt  p.\irim  lcga- 
mus,  ciuiratcs  dc  hypothcca  conucniirc  ( quamuis  alias  nihil  pro- 
hibcac  ,  eum  qui  tacitam  hypothecam  babct  ,  infupcr  dc  cxpref- 
fa  conueniri  J  l.jipignus  8.  Quopotioml.fifundnM.  ^.C.eod.fac.li^g.vU. 
C.  dc  his  qui  m  prior.  cred.  locum  /.5.  in fin.  C  Qut  potior.  Et  ne  multis 
agamusjfciipcumexftac  in  l.i.C.dejurereipubhcitf  quod  Refpub.  jus 
pignoris  non  habcat  ,  nifi  ex  conucntionc  fua  ,  auc  cx  bcnclicio 
iibiconccft'o(ideft,  ex  priuilegioprincipis)  Quibus  tamcn  adden- 
daquoquccft  tcrtiacaula,  Lex  municipalis.  cx  l.  Antiochenjtum.  37. 
de  bon.  autjud.pof.  Nihil  cnim  aiiud  ibi  eft  Lexfua-,  quain  municipij; 
idque  &  dcfcnditur,  fine  principis  fpcciali  confarmationc.fi  vidclicct 
ciuitasaliquacumciusmodilegefub  impenuvcnerit,quod  poftcafo- 
kbat  nuinicipi;s  ciusmodi  c6(eruari:Et  idc  puto,li  ciuicas  aliqua  mo- 
rc&longitllmacofuecudine eiusmodi  jurc  vfa fucric ,iecund(j \\xc dc 
tali  Rcp.  auc  de  eaquaf  padlcj  fibi  pro/pexic,accipicnda  eft  ,/.3 .  C.t/f  rc- 
mijf.pig.cmwsmodi  cafus  &:proponitur  in  /.8.<)«i/)of.  Licct  a.vc  hadlcn' 
(lixim^,ciuitas  j^  pignorisno  habeatin  bonis  cicdicoiu  fuoiucx  caula 
coatra^uuiatumen  cahabcre  hypotheca  ^  adminiftiationc  in  boni» 


Db  PiGlf.  Et  Htvot.' 

Syn4icorum'&  alioram  adminiftraconim ,  communis  eft  Doftomm 

lcnccntia.if  rercntc  Sc  prob.mtc  Negu^.p.  i,mtr,ibr.  4.  «.119.  quxcoiv- 
firniAtiir  &  bcnc  ex  l.vir.C.quoquu.j.  orJine:  i-icc.  <t\\\m  alio  ime.qin  A  J- 
niinjtliatonsRcip.  restcnciu  &^ollidcni,  ARcpubl.  conuenui  poi- 
runc,quam juce  hyDochecs.qtUBibiexpceinLHngi  vixpotell.  £c  vcro 
xnalehicHonnius  duplicicec  ad  eumlocam  rerpondec.-cum  quod  oi- 
hilibi  proponacurde  nypochecaicam  quodibi  non  de  ciaiace,&d  de 
Repub.  tr.idetur.  Enirouerointclligcrccxipfo  velim ,  quo  jure  ob 
adniinillr.inonein  nial.ani  agcic  conaa  cos,  quires  admini(li'.uons 
cradac, RL-lpubi.  poliic,uipii oonaciUi  non  iint  obligata  Dcmdc 
abrard^illelocusexpUcacurdeRepabt.Romana ,  quam  prselercim 
incecptecacioneni ',  quod  denoininatoribus  &  Bdciulloribus  propo* 
lltcur,&cerpuit.  Porro  quidaliaterpublicaditfcrat  a  ciuitate,mcelli- 
gcrcvelim.  Ectyroncs(ciunt,in viujuris  noftri  fcre  lcmpcr JCtosauc 
Intpp.  dura  cefpubhcas  dicunt,intcliigerc  non  Roman.Rcmpubl.rcd 
ctuitatcsaliasuibiedas:ffl/.  S.D.jQ^/^tfiwrie»./.  j.O'^.  C.codJ.j^.CJi^ 
hu  qui  ittfrur.  cnd.be<fk£*  L  WnL  4fftlUt,  Ui.Ci,  Stm,  rnjp.  &lx, 
CMjun  rcipub. 

lixc  dc  prima  fpccic  hypothcca:  gener.iHs  tacitx.  Scquitur  altTS- 
raquam  habcnt  pupilU,& ali)  niinorcs  in  bonis  cutoruni  curato- 
luin.  l.pro  ojjuto.  zo.C.d.adini,iijL  fwf.ici^uc  poniguntrcA»  Dd.  ctii 
pconitozem(quosiefenN(g//c.;7.  i.memb.  4.  nutn.  7. )  arg.leg.u  §.  m 
^rtf.S.  &l.fe».deec  <jmpro  tut.  Sed  non  probo ,  quod  ijdem  id  poc^ 
rigunt ad  curatorem  in  htcm ,  tcfte  Nr^«*. diR.locen.%.  Ncceos juvar 
(aUudautem  quod  adfcrant ,  non  habent j  textm  ml.pro^crandum.  1 5. 
§.r/f.  Q.d.  }iuUi,  nihil  enimcll,quod  cogat ,  cumJocuin  cxphcaie  dc  - 
cur^kcore  ad  litcm :  &  curator  in  dubio  inteUigendus  eft,  vniueilorum 
bonorum.  Alia  quoq;  eft radoa^oris ,  qui  conftitutcar periculo  cn* 
toris.  %,vU.  Infi.  de  curAtorihni.ix.\dc\x\l^.,  procuratoris :  in  quotum  boni« 
nemopupillis  conccfliric  lu  pothccam.  Prorfus  cum  hvpothc- 
•C«fint,vt  dixiauis  ,  nicik.- lcg.ilcs  ,  finctcxcucxprciro  non  dcbcmus 
necpodumusi)s  locum  faccte.  Scrupuium  ahum  nobis  hic  facit, 
I).  vlt.dejudic.  quodexeo  hypochcca  ifta  etiam  videncuc  ces  he- 
iedistutocnm  ceneci ,  concra  ea  quae  de  iiac  ce  /S^.  uif,  7.  djspnauir 
mus.  Ita enim in d.^.vlt.  luftin. ad tutoretjeiirMorcs , aut  eorum  fideiufires, 
heredesj^&resEorum.  An  idfpcciah"  jurc  ita  difpofitum  cfle  dicimus 
.jj^oie  muuif  magnum  id  ioic  pciuilcgi  um^idem  aic  Jalbn .    A  n 

intelli- 


intdligimus  heredum  rcs,  quae  a  dcfiin(5to  tutorc  ad  eoj  peru/nerant? 
An  pomis  vc:hircseorHin  rcfcrimusad  rcs  cutora  n  6c  cuiatorumz  Sa- 
nccx  vcrbis  ciaffmodijCitiacxpicfTam  dispofitionem  ,  jus  nouum  6C 
pr.elertim  cxoibitans  d  ratione  juns  comiuunis  ,tcmercinduci  non 
dcbct.    Etquod  portcriusdui,  probat  N<rg«t.  p.  i.mtmbr.  ^.nuM.  ii, 
Noncnim  abfurdcid  fuitrcpctitum  ab  Jultm.&:adieclum,juxta  fub  • 
icdlani  matcriam,  in  lingulari  cafu elapli  teniporis.quod  ip(e  de  nouo 
inllantix'  pr.xfinierat:  vt  nihil  necefliim  fit  eo  confugerc  cum  NegtdijifU' 
ttOy&c  diccre  hoc  noui  adiedtiim cfTc a  Juftiniano , vt ctiam  curatoruin 
ad  htcm  &  fidciuflorum  bonacllcnt  obhgata :  Etcnim  vtrumque hoc 
falfum  nondubito.  Quodfi  ver6  admitterc  potfi.nustam  exoibitauf 
juSjVt  6c  curatorum  aci  litcm  &  fidciulTorum  bonacflcnt  hypothcca- 
ta,  quod  nufquam  alias  proditum  cll,  poffitwus  \k  facile  m  bonis  hc- 
rcdum  id  admittere.  Scd  enim,  vt  dixi,  cum  afiud ibi  pnncipalitcr  a- 
gatjuftinianus,  noncrcdcnduscft,tammultanoua&  juri  priori  ad- 
ucrfAdifponerc  voluifle.  Et  contra  jgiturfi  fideuiflorum  bonaexi- 
tnimus,quiconiuneuntiu  cum  tutoiibus,  quid  niSc  boiiahercduni 
cximimus,  &  in  vcrDisfuprarelatisTs  Eorvm  tantumexplicamusdc 
tutoribus&curatoribus.  Ha:cporr6  hypothecaquaceftannexaquafi 
contra£bui  tutelq  incipcrc  intcHigcndacft  a  tcmporc  adminiftiationis 
fufceptacfnilifortemoracommifl.ieft,  cxquo  flatim  tcnetur  tutor, 
dcquo  ahbi)  d.l.prooffiiio  lo.C.deadwtn.rut.  non  vcroexmde ,  cx  qui* 
ina!eadmmiftrarctutorcepit:quomodo  iJccuicunqiContradtuiannc- 
xum  pignus,cxindc  ftaiim  vires  lu.\s  cxcrit,  no  vcro  ex  quo  fortc  malc 
incipit  dcbuor  tradare  bona fua: quod  &  probat  Negii^,. p.i.membr  4. 
n  iz. &confirmatura  llmifi  cx  /.  (itm  oportct.6.%.vlt.  C.debon.ijUdlib. 
Et  magni  ifta  reseft  eftcdlus:  facit  enim,vt  pupillu$,fi  poftea  tutor  lol- 
ucndo  non  lit,  perfequi  poflit  res  tanquam  libi  nexas,quascunquc  tu- 
torpoftcccptam  adminillrationemalicnauit.    lUud  in  dubium  vo- 
catur,anillahypothccatacita,quam  pupiUi  habcntiii  bonis  tutorum, 
fitdemumintrodu6ka  pcr  Co\\(i;im.  tnd.l. 10. C.dijdmin.tut.  vtputac 
Ant.Fab.m  lurispr.  quam  Paptn.  apprUauit. de  tutclis pr.^.  tUat.  1 1 .  an  antqui- 
oriquoquc  jurellieritcognita:quodegomagisputo  :  Namnihilcft 
in</./.io.  quodarguat,quidquamibinouiconftitutum  :  nequecdi- 
dbimilludeft,autconftitutioadahquem  magtftratum  fcripta:  Sed 
fimplex  refponfum  ad  priuatum  confulcntcro.£t  vctcrcsquoquc 
Impp.hocfcmpcregcrunt,  vc quam  optimc  pcofpedlum  cflctpupil- 

£  hs. 
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olimlegeJuUadiicrc^fuiidasdocduobtiguiprohtbicusfiuc  t  ^qumM. 

mobilibuSiCumm.-iritashasalienandi  jus  habeAr./.3.§.2.f/f/f</V6~/t:Tfr. 
j.5.  C.  dcjurJor.  /.!./.  Wf.  C.d.  Stru.^ign.cLito.  l.M.deinAnunufion.  Vixeci- 
aiQslicccalitecDd.iibndre  vidcantur ,  inxflimatis  rcbus,(^uoni.impcr 
moidaro  emptions  verum  iftaramiecum  domininm  maritus  cofequt- 
tur.l.plenm^to.inpr.§.4.dejared0t.  .&nunen  poftqoam  Jufldnan. 
VdLutrdfHt lo.C.dejur. dot.ttumhzmmrcmm,  hfoluto  matrimonio 
cxrent,  vindicatiunem  vxori  conceflit,  haiftenus.&iniftumettencttni 
hypothcca  eorum  inunhs.crit. 

II!  uddenique  huc  percinet,  quod  fub  hypochcca^encrali  eciam 
•corporap^cunis ,  qus  func  penes  oebicotem  condneancur J pmiJL 
Jr^^Mr.exquoxextu  &c  cxverbis  Ab  alio  redeexcipiunclntecpp. 
pecuniam quam dcdit ipfe  creditor,cui bona obligatahicrunt :  cum 
cnim  pro  ca  ipfabona  dcbiroris  tencantur,inconcinnum  fir,  vr  &  illa 
ipla  pccunia  intcUigatur  bbhgaca.  Sed  &  quid  ad  aiiam  pccuniam  at - 
4:inec,  idica  acGipiendum.e(^eociredu,  vtmorafadaeamadhuc 
excancemapttddebicotem^crfequictedicorpoilic:  noaatttemwcde- 
'bicorlncapecunianegociari,.&eamiiQe4merepignoris  expendeaBt 
'fccundum  quod  ncgotia  ipliuscxigmu,  non  pomt.  Quod  noii  iine. 
maxiraa  iniucia  &  incommodo  debiroris  ftatui  pollit:  cum  ca  fit  na- 
curapccunix,vcconcinuapecmucacione,cui  &  dc[linatacil,confumi 
videacur:  6chdz.4rffm..ex  t  deni^  7.  §.  i.  Qui  pomr.  vbiresnega- 
Air^bbocpignoraca^qttodex  nummis  pigQoracisnQCCaeft]:  Sc  huc 
;peicinecmdacio«  an  peciinia/olttO<icStocibas,pioIficabantea* 
tfribus,  gcncralem  'haDentihus  auocari.  "De  quo  agcmus  injra  lib..^ 
Jejnr.pr^Uttonis.  Proccditautcm  iiiudquod  diximusfx/.^wj/, 
ylt.  ig/icri^.eciamin  hypochecagenerahtacicay 
vt  poft  Baldamcc&tcaditV^pii:^. 


LlBER  PRIMVS. 


Capvt  VII. 

De  hls  qitti  non  contintdntur  hy^ctheca  genernli^cum  adje^x 
<fH£shon€^ ,  an  vent.int  O'  honA 
heredU, 

1 .  IngeneruU  ptgnore  non  veniunt  qiu  quis  non prdfivnitur  obltgm. 
X.  In>n  non  ventttnt fcruitutes. 

3 .  Ail.  r. de vju  & vfufr. 

4 .  Anftihgenerjili  hypotheca  contittiami<r  res  heredit. 

5.  An  tejiacorpopcohligare res hircilss. 

DEpritnapane,  cx  his  qii^Jiximusfrf^./Jm.judiciumficripoteft', 
rcdqaardam  prxtercaauldemus.  In  hypothecagcneraJinan  vc- 
■niunt,quaenemo  verorimiliterobligaturuscirct.  Nimirum hadkcnus 
plus  opcratur fpecialis  hypothcca.  Qiiaecunq;  fub  gcncrali  veniunr, 
radem Sc multo  m.igis  nominatim  obhgari pommt ,  (ed  non  conrra:: 
funt cnim  qucc  rcdtc  cxprc/Hm  obhgantur ,  6c  qux  tamcn  in  gencrali 
hypotheca non  vcniunt.  Et  huius  gcncris  rcrum  fcre  dux  funt  fpcci- 
•cs  ;  altcri  carum,ad  quas  quis  habet  adfedlionemi  quo  pcrtinenc, 
•concubin^,libcrinatnraIcs,alumni.aUcracarum,qu<j  funt  in  vfu  quo- 
tidianOjVcluti mancipianccc(laria,fupellcx,veftes,juxta  /.  obligattone. 
6.cum.  i  feqq.  depiga.  l.i.C.  quares pignor.  quod  obtinct  non  tantum  itx 
lebus  iftis  poft  quxluis,feJ  etiam  in  his,qux  tcmporc  obhgarionis  fu- 
arunt  dcbitoris.  /.  Sedetfi.  tn pr.  deftgnorib.  itcmq;  obtinct,hcct  ob- 
ligatio  faclallt  cum  figno  vniucrfali  O  mn  i  V  m  bonorucn,Ttrc6l5 
contraDcciumdifputat  HeguzAnc.p  1.  memh.i.  w.57.  Adeo  cum  ilt« 
Tcs  fmt  cxemtx  cx  obligationc,  ncc  monuo  quidcm  dcbitorcquo  ca.-. 
furationcsfupradJ.ctlfanr,creditorcaspeffequi  potcrit:quia,vtdix?, 
rationcsillxraciuut.vtabinitio  obligationi  clfc  credantur  cxcmtx. 
Et  tanto  raagis  tgitur  iftud  obrincbit  in  his,  qux  in  fpccic  non  poflunt 
obligaride  quibus  /M/r.7//».  z.  Et  ad  iftam  taracn  rcgul.un,qux'  pio- 
ponitur  iu  d  l.i.cum feqq. de  pigttor.  duplcx  a  quibusdam  traditur  linu- 
tatio. Primacft, fi oblig.ilio gcnerahs conceptafit poft moncm ,  N^- 
gkzjtnt.p.i.mcmh.i  w.j^.  Ealimitatiofalfa foTtaflc fit  cx  tatione juri» 
>ct^iis,quo  obligatio  nonpoteratincipcrcabhcrcdc  nec  contra  he- 

D  tcdem» 
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ben^  Jefenditur :  &:ranicneamadrpecicmaltcram  ieftrinxcrimA'ca 

Suaeindcfuniilt  quoridianoeram  vln;incisautcm  qu.cobalfcdioi.c 
cfuiidi fpecialem,noa  vcuiunc  lu generali  obiigacione ,  vix  admilc- 
rim,  hac  radone,quodcacleni  afTedbo  &  in  hcrede  dntacara  pr^efaini- 
.  ■  tiir,iicorquidemduraie<lebec.Alteraliniitauocradicurabo^mJ!)r0</e 
fignor.th  105.  &  fcijq,  vt  regula  ea  non  proccdat  in  inucdisillacis  itt 
prardiumvrbanum ,  cju.Er.iutt-  tcncnrur  obli^.ita.tum  quodeiusmo- 
di fere  res  cantum  foieac inuciu,vc ibi  iinc pcrpctuo, vc alios  vix  quid- 

2iiain  fic  fiicuruni  qoodlbcacori  ceneacucscam  arg.l.folutttm.%  .fohitum, 
.«idF.qttandoqttidem  (iib  fHuolis,qacibi  obl  igari  dicuncur,vtiq^ 
&(opcIlcx  &:vcflcsconciherivideantur:cum&illacioinuc^'oq',ma« 
gis  res/ingulas  vidcantur  afficere.  Scd  huic  limitarioni  communis 
opiniorepugnar,quam  rcfcrunt&  (equuntur  N^^«cJ«/./?.i.  wcwiir.^. 
».151.  Meiwih. ramd.yadip. pojfn.iyj. quem&ego fequi malim: cum 
aliafint,qux  p  rorcerea  infetancur,&qmefiib  firinmorum  appellarione 
venianc&  qux  pro  mercede  aotdeceriorarione»quc  &  ipQitcs  noit 
magnimomenticftjtencantur.  Neq;  v.  quisquam  vcftes  neceftarias, 
multo  minus  rcs  cctcras,adquascondudor  haber  adtcfflionem^pro- 
pccrca,  dixcnc  cacico  pigaoce  mucclorum  concincri,  &  in^dubio  ccgu- 
keeftftandum.  . '  ' 

>  Aliapraetecea,extcaresdequd>.ind'./.8.d'iSf9ufef^.agicur,rpe» 
ciesrcrum  videcurftatuenda,  qua:  non  tcneanturgcneraliobligatiO' 
nc:&quac  nimiruni,licec  fpcci3literobh"garipo(runt,tamen  communi 
juri$ rationicorum  obiigaciorepugnac: ciusniudi  funt  ibruicucespnt 
•confticucae:  quas  ne^aboonintnoin  gcnetaliobligacionebononiak 
'   conrineri:qood  &  ip1aiatioc>ftendic>&deiftogpnete  pignotislibk  i» 
*  iUcemus.Quainre  iridemper^ai^Honn.kbttur*qotdiimiuigala» 
quajin  bonisccnfcntur.conrineri  gcneralitradit  hypoiheca,  eoip(<> 
loco  liitim  cllcfciuitutesm  bonis,  icribit.  Adfirmoquicc&ego,  lcr- 
uicutcsrcdrcomputatiinbonisifedenimnegoeasconimeri  iubge- 
nerali  ftypocheca,ob  propr  iam  iHarum  hacin  re  lacioiKm^  qua  tra- 
I  dlabimus  intr.id.  loco,vbi de  rcbus.  £c  libet  obicerexp)icareti.fw/4fi^ 
f^&yfNfr.  Lcg.qno  tcxru.aliquiprobariexiftimant,  quod  (eruicuce» 
«cc  in  Ixjnis.ncc  txtra  bonafmt.Pcrmiiluni  crat,vt  omnium quxin 
bonis  noftriscftcnf,pcriegatumconfticucretur  vfusfiudlus.  Quidam 
kg,aucatalteaviumiriiieri$pei&udumruum  ,  vc  ciicaad  ccmpus 


*? 
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vJc«ireperfundumliccrct ;  is  fane  nonpoteft  hocmocJodicilegafle 
vfum  ici  qnaein  bonis  jpiiuscflet ,  cu ;u$ tale  nullu  n,  iiecdu adhuc 
fiijfed  demum  pei  hcicdis  paticntiam  &  vfum  altci  ius  incllededuca- 
ciir;&  rc^cigituridud  jus»  imo  nudumadhucjus ,  necin  bonis,nec 
cxira  bona  ellc  dicttur. 

Supcrcft  pro  iupplcmcnto  materi^  quxftio:  An  fub  gencrali  hy- 
potbeca.quicontiaxiidefunctus,  cenieanturcomprehcnfactiabona 
nercdis  qui  dcbitori  fucccilit?  Multa  vt  qu^rere&  difputare  nos  opor- 
ceac,impudciitiaquorundam,an  ignoranciafacit.£tvidicnim,qui 
lixa fccipta  confultatione  hoc  tamquam  rcm  omnino  hquidam afhr- 
*  marct.  Et  tamcn  cx  ratione  juris  id  falliflimum, &  fcntentia negatiua 
cft  verillima,&  probaturcx/.  P4«/.i9.////>r.if/>/^«.vbiPaul'ait,gcnera- 
lem conuentionem  ad  obhgationc  pignoium  fufliccrc:  fcd ca,qua: in 
boius  defundi  no  fuerunt,&:  quaf  poftca  ab  hcredc  cx  alia  caufa  quae- 
fita  funt,  acrcditore  vindicari  non  poile.Et  nc  quis  crret,bona,  poftea 
ex  alia  caufa  quxli  tn.no  opponutur  bonis,  qus  tcmporc  aditionis  ha- 
buithcrcs,f  lum  vt  hxctcneictur,maioreftctratio,  fi  bon.iquajcunq; 
poftquxfitapignonertcntjfedopponuniurbonis,  tum  ipiiusdebi- 
toriSjtumijSjqu.-eharrcscxcaufaadctundko  cocpta&  prorc<3:a  ,  ad-. 
quiliuit:  &  quae  nmiirum  in  hypotheca  gcnerali  defun<^i  camprc- 
henduntur:quia,vt  (ic  loquar,origincm  fua  &  piinu  caufam  fcquunl 
cur.-vcluti  ,  ijpoft  mortcm  conditioobhgationisadcfundlocontra- 
dVq, cxtitcrit:  eoquc  pcrtinct ,  /.  fen.  mpr.  deptgn.  vbi  obligata  tabcrna, 
dicuntur  teneri  mcrccs,qux  tempore,  quo  moriturdebitor,  fueiunt: 
&igitur,nonportadquilit.^nifi  lu-rcseas  adquifuicrit,  tradlandodC 
cxplicando  ncgotia  per dcfundlum ccc,  ta,vc re<3:c cx Dd.  Segu<..p.  1. 
fntmh.i.n.ti.mfm.  Etigiturvtgeneraliobligationedefundircs  vcni- 
•Coportcteamautcaulamadquircndiprofcdamcncadebifore  :  vt 
doccnt/.d^'^//*.  »5.^.1. </^/>ig«.^/-  rem  Mtenam.,^1.  depign.  act.  whiic-- 
fpondctur.nonfufficcrc  vttcs  tencacurpignori ,  quoddcbitordomi- 
nuscft.  quividclicct  debiroii  fucceffit;  iiquidem  hxcfuccelfio^cre- 
prarfcnrsuio co  tantum  pcrtinet ,  vt lulcipiathcrcs in  l*c pcrindc ac dc 
Ditoriplc.perfonalcs  oDligationcs.Nec  nili inepte  quis  hic  obicccric, 
quodhcresfuccedcnSjCxquan  cotradluobligetunquoniam  hocmo- 
do hcrcs leg-itarijsobligatur:  & nihil hoc prorlus ad  obligandii bona 
hcredis :  Et  ifta  quoquc  cft  communis  Dd.fententia.Et  Br.  indelinite 
Add.kg.  19.  d.  pii^norib.  adnotauit ,  quod  non  potrigatur  ad  boua 
iu:tcdis,adefundo  faftaoppignoratio:&  in  tcrmiuistortiotibQS.  Cjr- 
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macG/.  $4tk.  Bart.  &  ceteri  in  L  ddjidnu.  C.  jQivi  pptiores.  negsntbona  cfle* 

obligata  vxori  pio  dorc  ,  etiamfi  cxhoni';  mnrtr!  pcr  nc^:;'>rincioncm- 
Iicrcdisrintijuxliri :  Et  ncL  lcg.Ttarios,in  bonis  hcicclis,ncqnc  piipil- 
losin  boni$hereclumtiuons,h.ibcrc  nypotlicc.im,ex  Dd.  Nrgu^nr.. 
finbitf.x.mmkr*^,n.  ii.  &  n,i^<)-  Quid8uccmjacis,fibonancrcdi$ 
cxpcels^  obligaoeriEclefandhis,  &  an  id  jare  facere  po^Hc ,  Negnzant.. 
idem traAat />.z. mnnh.t.n.s^.  C'/^</7.  Sane ics (uigciic(ub  conditionc 
ratumhabituri  domini.rcdc  vnlnuur  obligiri  .•(jnxfancinellc  vidc- 
tur  conditiOjti  i]uis  rcm  aliciiius  obhgct ,  qua  hcrcdis  tutuii ;  ncc  mi- 
nus  lacum  habeie  vidctur,  qui  non  ignaruscum ilc eiusmodi  obliga-^ 
donis,adichereditatem.  Ecquodnalk  eciam  mentione  betedis&^* 
AAffiqaiscem  aIicuiusobligauerir,conHcmcturhynoclieca,(klcemn. 
V.tilisadio crcdirori  dctvir.cx  fcntcntia Modcflini emcitur,per ii.di 
fign.(ci\  noncx  lentcntidPaali  wl.  ran  ,iUt;ii.tm-  41.  lie pign.aiIiou.  ik 
quoagemus  int\.vbKUpigmrer:t  ulicm  .icdQincd.l.xx.  cx.Dd.commu- 
ni  (encencianon  poteft  adduci,  qui  eam  de  contraria  pignocacidain- 
terpretancun  Etipn  camen-exiAimarc  frcquencius  videncur^qiiodl 
ceneat  hypothcca,  iidbftondus  futuri  hcrcdis  rcs  obligauerit ,  dc  pro* 
Copromiiciitdcrato.-quod  vidcliccrtum  hercs  ratum  habcre  con- 
vaotuni  tcncatur :  vt  notat  iit^<..p.'i.  memb.y.n.  7..  Tcd  illud  pcrcincc. 
m3.g,hAdTr.lib.i.deReb.. 

Capvt  Vllli. 

DIxi  Mv  s  (upta-,ycrumquepignus,&racitum$ccxprefl[um,e(n;' 
autfpccialcautgencralc.Etpoltqnam  igitur,quidrpecialis,quidl 
gencralisfit  hvpcthcca,f<:quid  vtrai]iicconrmeatur,expo'uimus,jain{ 
latio  ordinspollular.vt  vciiusqihypoihcc«,  &  tacitjt  &:.exprciVx,cx-» 
^mpla  &  cauias  exponam  us.  £t  de  expre(Ei  pattCttabfoluemQs.  Hy- 
^cbecaexpreflageneralis  conftituitttrii  petconuencionem  ipfonii^- 
clontndicndum.  2.  pcr  dirpo(icioncmtcftacoris.  Si  hicvcrbi  catt(a,|a— 
bcar,  vrbonafu.i  fint  oblrgata lcgatariis  veletiam  crcditoribus.  ^.pcr- 
imwuirioncn-.  prxtoriscx  primo  decrcto.  Hypothcca  cxprciri  fpcci-' 
alisjcil,  qu£.cuulUtuicui  1.  per  conuencioocm  iuper icbuiiiiigulis.  2.. 


LiberPrimvs. 

Pfcrimmidlonemcx  jurc  hodicrno,  vr  quidam  corrimuniccr putant 
obrincre  poft  N.  ^^.CAp.  4.  inf.  vt  tcintum  immiflio  fiar  pro  quanticAce 
debiti,clcquoalibirra6barur.  }.  Pcr  immflioncmcxprimodccrcto, 
cxcau(adamniinfcdliina:dcsqua:minanturruinam ,  &quarum  do- 
minus  non  cauct ,  arg.  i.  i.  infm.  Qiult.  extauf.  inpoff.  eatur.  4.  Pcr  capi- 
oncmexcaufa judicati./.  10. ^i^^s/wrfj;  Etdeniq;^.  itidcm  pcrim- 
miflionem  cx  primo  dccrcro.  iedex  caufa  in  rcm  aciionis ,  vbi  poffcf- 
fornon  compaiet;  Ita  cnim  mictitur  petitor  &  qui  fe  rci  dominum  cf- 
f?intrudirin  poireflioncm,  urquaficamcuftodiat, &dominoreuer- 
fo  intra  3nnumj&  ad  dcfendcndum  (clc  ortercntc,  dc  poflcflionc  de- 
cedcrc,&  rcm  reftitucrc  ccncacur ,  juxta  dispofitioncm  Juftrniani ,  in 
Lfiquis  cwptiotiii.S.^.pen.  C.  ({eprdfaipt,^o.ann..de  qusite  proprio  loco 
tia^atur.. 
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*    Specics  hypothecAgeneralis  tacitx. 

r..  Debfpothecafifd. 
r.    Quid  de  vnitatibus. 

3"..  Hjpothcca  earum  tn  honis  adttitnifhratorum. 

4.  H^potheca pupiUorum  tn  bonis  tutorum . 

5.  Quando  incipiat  iffa  hypotbeca. 

6.  An fitdemutn  a  Cenjfantino,. 

7 .  Adl.vn.  C.  retn  al.geretit. 

%.  De  hjipotheca  liberoruni  m  bonis  patrit. 

9.  Conciliatio  l.  6.  §.  1.  C. debon.  qualtb. cum,  ^Mt.  tmdtmL.. 

10 .  Quando  inctpiat  ifla  hypotheca, . 

11.  Hjfpothccavxoruprodote^ 
iz.  Quandomctpiat. 

ly.  De  hj/potbeca pro  paraphernif. 

1-4.  De  itypotheca  m  bonis partntum. 

15.  Etetiamtnboiwvttrtct. 

16.  An ftltus  mapcipatus  habeat  hypothecam. 


ATJB.iA-hypothcc£tacitae  prolixiorem  &  opcrofiorcm  habct: 

D  5j  •  iiaita— 
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rr.idadonem.  Ec  primo,  qujc  funtgeneralcs ,  vidcntiireTomnes effc 
liinpiicicerlegaLcs.  Nullacmm  hiccllconuenuo.  £c»v.c.adaunircra- 
•  datcrumpupiUuvdduAiovxods,  noa  pofluattitd  haberetacttam 
coauentioneai  de  obligaodis  bonis:vel  hoc  rolidiffimo  arg.  quod  ad 
fcmperbonacutoru&marinhypothccxobligatafucruc.&ihypothcc? 
ift« funt  &:  dcpendent  .ipoccftate  mera  juris, ad illas  late  inducendas 
fadta  lila  ordiiiaca  ivou  lant|Vidcri  poilitcxccpcio  in  hypochcca  cacica 
invedlrocum  Sc  illacorumiaaedcs ,  6c  qux  naturagencralis  hypothcc^ 
&fitStd  ntminim  non  poiellconliderart  vc  gcneralis,  ntlt  quaceiKtis 
exinuedione  pluriu  rerucoUedadCConftituca:  .ideo  pcr  (k  gencralis 
non  eft,?c  lingiila:  illationcs  rocidem  tacicas  habenc  coucntiuncs.Scd 

*  janioidinc liyporhcc.15  cacitasgcncralcs  vidcamus.  Intercas meriro 
pciinunilocumoccupat  hypochecaFiici,vcicesdebitorunuacit(^obli- 
'  gatcrunc, pro ccibutis/.  i. QAn^uauf.figu.taf.  &ex caufitcontra- 
dunm  L  u  Cuim.  IStgu^..  f.  i.  menib.  4  ».  125.  necuntum  tamcn  ex 
COnnaAibus  proprijs, fed&:  alterius  cui  &:  in  cuius  locum  fucccllit,ni« 
mirum  ex  quo  temporc  fuccellir :  cecei  um  quo  ad  tcmpus  antciius.cu 
non  poilit  conhdcrari  iiill  quafuccciiur,prmati,)ure  qu«q;vrirur.arg. 
l.ref(rtptttm.  10.  mfpcr  .j  imit.gl.  1 6.depaS.  Ixmn  quidam.  17, S.  Ftfcus.  5 .  </<  »- 

.  firii,  veiuchoc  cxplicacnr  in  /•  6.  d»pBr.fftt.  Acenim,  vbidepe.6- 
qnendis  bonis  caducisantpnbUcttii^muUtsueagitur^nuUttmpriuiie- 
giumadeofircushabet.vt&CBCerisomnibuscreditoribusanccriorib. 
poftponarur; quibas  imoip(clifcus,qui inftir hcr^dis cll: ,  farisfaccre 
tcn  e  cur  ./.^»<i>ii  plucu1t.j7.de  jure fifcJ.vn.C  .poen  jif .  cnd.prttf^  p  1  u  ra  apud 
iHeguz..p,t.memb.  4.  n.  115.  £x  qitibusexpltcandum eft,qu ^d  h.ibetur 
•in/.4i^blifr.4<?.§.F//riM.).</e;Wr.jS/^i.nimirum,fif^ 
juspiguoris  :  omnibus  fcilicec  cafibus  quibus  ipfi  jus  iihid  dacum 
eft  ;  Specialcm  aucem  &  priuilcgiacam  hypothccam  habcc  hlcus  cx 
caufacius.quod  piincipibusdcbcc:  vcctiam  numinc  liocbonavxoris 
iintobnoxia. 4-  C.mquib.cuufpign.tat.tU.  &  quod  adhucmi* 
rius  eft » libcct  pro  pacre ,  cui  hcicdcs  non  cxtitcnmc  .  ceneancuc 
l.vU.C.deprimipilo,  ccflantc  hicbeneficio  .ibftincndi.    H.inc  ver6 

'%  hvpothccam  habcc Fiicus:  alix  eiuirarcs  «S:  Rclpubl.  non  h.ibent: 
Conuenit  cniin  inccromnes,(lne  lege  hanc  hypothccani  non  compc- 
tcrc:Soiiaurem  Filcohanchypochecainlegimus  cfleconccilam  :  ncc 

■  quidquamnirfiiscerttctseft,quamRcfpub.in  fpecieitadidas  jureno- 
fttOy  uibiedu  bnp.  &oinatiOf  6icum  nun^uamdid  habere»  Diiputa- 

mu^ 
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ftius  Fiic  ex  jurc  Romano  .•  Cctcioc]uin  phirimi  hic  incptuli  lunc, 
&  ncfcio  tjuam  pra;rog.niuam  opinionis  errore  tnbuunt  Imperio 
Girmanico  pi.cRcgibu';  &:Principjbusali]S,dcceprincfcioquajraa- 
ginaria  piarrogaiiua  veceris  Impcrij  Romani  :  dc  cuius  cranslatio- 
nc  in  Gcrmafkos ,  qua:  vulgo  feruntur ,  noiilTmia  lunt :  &  tjua  niea 
hacde re  Jlt  fentenria ,  vc apcriam ,  ncc  locus  hicfctt, ncc omnino c- 
go  jam  apcricc  vehm.   Prorfus  condicio  hodierna  hiipciij  Ro- 
mano-Gcimanici ,  prorfus  diucrfa  eft,  a  vcteri  Imp.  Romano.  Et 
hodiernus  (latus  non  cH  pure  nionarclncus  ,  fcd  cx  monarchicis 
&  Ariftocraricis  rationibus  tempcratus  ;  &  ftatus  Imperij ,  hcct 
noncodemgiadujcum  Impcratore  tamcn  nihilomiiuis  jurarcgaUa, 
&  proindehlcum  quoque  habentut|Uo  jure  nec-ciuitatts  Imperij 
<jua:  dicuntur,  qux  &c  ipix  ftaius  Impenj  funt,excludi  pollunc :  con- 
traquam  malcfaciti/w«w<w  quafi.  i^.Nosintraterminos  hic  manca- 
mus,&:ex  ratione  juris  noftri  dilleramus.  Ciuitatcsoiimfub  Impp. 
Romants,  &his  abfolutc  fubic(S^ac  erant;&jure  priuatorum,t]ua- 
tcnus  opponcbanturRcipub.  Roman;^,  ccnfcbantur,/.  cumqmiG. 
deV.S.  itaqinccjus  rifci  aut  tribuci ,  &  porro  nec  ex  contradibus 
fuis  jus  hypotheca:  tacita:  habebant,quam  &  communem  (cntcnti- 
amDd. rcfcrtNfj^wi. /». 2.  wmi. 4.W.  11^;.  Ethincfit,  vt  paiTim  lcga- 
mus,  ciuiiates  dc  hypothcca  conucniflc  ( quamuis  alias  nihil  pco- 
hibcat  ,  eum  qui  tacitam  hypochecam  habct  ,  infuper  de  cxprct» 
fa  conucniri  j  l.fipigim  8.  Qnopotioml.fifuttdutti.  ^.C.eod.fac.Ug.vlt. 
C. dc  hu  ijut  tn  prior.  cred.  locum  l.^.  infin.  C.  X^tfi  fwtior,  Et  nc  niulcis 
agamus,fcriptumexftat  in  l.i.C.dejurereipubhcttf  quod  Rcfpub.  jus 
pignoris  non  habeat  ,  nih  ex  conucntionc  fua  ,  aut  cx  bcncficio 
libiconccfiof  idcft,  cx  priuilegio  principis )  Quibus  tamcn  addcn- 
daquoquceft  tertiacaula,  Lcx  municipalis.  cx  l.  Anttochenfiim.  37. 
de  bon.  autjud.pofi.  Nihil  enim  aiiud  ibi  cft  Lcx  fua ,  quam  n>unicipij; 
idquc  &  dcfcnditur,  Hnc  principis  fpeciali  confirmatione.il  vidcliccc 
ciuitasaliquacum  eiusmodi  lege  fub  impcnuvcncrit.quodpofteafo- 
lebat  numicipijiciusinodi  c6leruari;Etidc  puto,liciuitnsaliqttamo- 
rcSflongiilimacofuetudinceiusmodi  jure vfafuerit,lccundi4ii;rcdc 
uliRcp.autdeeaquaf  padkgfibiprolpexit,accipicndacft  ,/.3.  C.</f  ^-e-  C 
»«j^;>iij.cuiusmodi  cafus  &proponitUTin/.8..Q«/ptff,Liceta.vtha6len* 
"ixiiu^^^ciuitas  j'  pignorrs no  habeat in  bonis creditoiu fuoiu ex  taula  < 
ntra(^uU}attamen  cahabcie  hypotheca  ^  adminiftiationc  in  bonia 
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intclHgimus  Kercdum  rcs,  qux  d  dcRiaAo  curorc  ad  eos  pcru/nerunt? 
An  pocuis  vcrbam  wr«/w  lefcrimusad  rcs  ruconi  n  &c  cuiatorum?  Sa« 
necxvcrbi$ciu«Tiodi,citiacxprcffam  dispoficioncm  ,  jusnouum  6C 
pr.clertim  cxoibicans  a  racione  juns  cominunis,tcmer^ induci  non 
dcbcc.    Ecquodpoftcriusdixi,probac?7ir^«t.  p.  i.m:mbr.  ^.num.n, 
Nonenim  abfurdcid  fuirrcpccicum  ab  JuUm.&  adie(^um,jLixca  fub  • 
ieftam  maceriam,  in  fmgulari  cafu elapli  cemporis.quod  ipfe  dc  nouo 
inllantia:  pr.t  Antcrac:  vc  nihil  neccdam  Hceo  confiigcre  cum  Htgu^Aii^ 
tu^Sc  dicere  hoc  noui adiedtum e(Ic a  Juftiniano ,  vc cciam  curatoruin 
ad  hccm  Sc  fideiuflorum  bonacflcnc  obhgaca :  Eccnim  vcrumque  hoc 
falfum  nondubico.-Quodfi  ver6  admiccere  polIi.nu',camcxorbican$ 
iusjvc  &  curacorum  ad  liccm  &  hdciufforiim  bonaeflent  hypotheca- 
ta,  quod  nufquam  alias  proditum  ell,  po!ru«us  Hc  facile  in  bonis  hc- 
rcdum  id  admitcere.  Scd enim,  vt dixi, cum  ahud ibi pnncipaUtcr  a- 
gatjuftmianus,  noncredcnduscft,tammultanoua&  juri  priori  ad- 
uerfadifponere  voluiHe.  Et  contra  jgiturf»  hdciulforum  bonacxi- 
inimus,quiconiunguntiu  cum  tutotibus,  quid  niic  bonahcrcdum 
cximimus,  &  in  vcrbisfuprarclatisTa  Eorvm  tancumexphcamusde 
tucoribus&curacoribus.  Hxcporro  hypochccaquaecftanncxaquafi 
coniradlui  cucclq  incipcrc  incclhgcndacll  a  ccmpore  adminiftiacionis 
fufcepcjcCnilih)rcemoracommill,ieft,  cxquo  llatim  ccnetur  cucoc, 
dc  (\no  :ihbi)  (i.l . pro ojjiito  lo.C. de adwtn. rur.  non  vcrocxindc,  ex  quif 
maleadminiftrarccucorcepic.-quomodo  &cuicunqiConcraduiannc- 
xum  pignus,cxindc  ftaiim  vircs  fu.iscxeric,  no  vero  cx  quo  forcc  malc 
incipic  dcbitor  cra<ftarc  bonafua.-quod  &  probac  Negti<,.p.i.membr 
n  11.  &  conhrmacura  limih  cx  /.  ciim  oporter.C.^.vU.  C.debon.ijualib. 
Et  magni  ifta  res  eft  efte^lus:  tacit  cnim,vt  pupillus,fi  poftca  tutor  lol- 
ucndo  non  lit,  pcrfcqui  pollit  rcs  tanquam  llbi  nexas,quascunque  tu- 
torpoftcoeptam  adminiftrationcm  ahenauit.    Illud  in  dubiumvo- 
catur,an ifta  hypoihcca  tacita,quam  pupilh  habcnt  in  bonis  cutorum, 
fitdcmumincrodudka  per  Conftant.  tnd.l.io.C.diadmin.tut.  vtputac 
Ant.Fab.in lurispr.quam  Paptn.appeUautt.de tutelispr.^.tUar.  ii.  anantqui- 
oriquoque  jurcfiieritcognita:quodcgomagisputo  :  Namnihilcft 
in<i./.io.  quodarguat,quidquamibinouiconftitutum  :  ncquecdi- 
-6bimilludcft,aut  conftitutioadahqucm  magiftratum  fcripta:  Sed 
Amplex  refponfum  ad  piiuatum  confulentcra.£t vctcrcsquoquc 
Impp.hocfcmpcregcruntjvcquam  optimc  ptofpcdlum  cffctpupil- 
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bofifs acliriivf^riitornir».  E'nsvnam  fpeciem attigfmii^  ("".[ira ,qtiam 
fciliccr  h-ibciu  Rt  rpubb.  in  boniscorum  quiRcip.  ncgotia  tractant. 
Icem  dc  alceiA  j.un  dtxtmus,  i|Udm  babeiu  pui^illi  ^  mt iiuics in  bonis 
cutorum  8ccitnRorara.  Tertia(peciffs,qiiamhabekiclibeiimboiiliS 
pacris ,  qui  aducntici^  bona,  qaoiu  ad  liberos  pxopriecas  pertinec,a4* 
mmidiM l.Jtqitis.^  §.  vit.  C.  difec.nupt.  (\  h\  nro raaternis  bonis  difpo- 
nitur,vthypoc!iec«  patns  bonalintobligaia^  Jund./.  cumopomt.6.%. 
ylt.  C.debon. qtuhb.  Sedietfagacur  ipia. ea  /.  6.mcuMu.  ^.wnaurm., 
x.Ja(Unianus  dt(end  hypocb^am  n^at  filijs  pro  •dmimAcaifa>« 
neDoaoramadQencirionim*  Intecpt8cet»({aM  NegiizanriiH  lefefi 
8c  iequicac  p.  l.  metabr.  ^.  mm.  1 3  hxc  iia  componunc  .  rt  difliin- 
g'iant  inrer  adniinid-r.itioncm  dolofam  &  culpofam  .-  vt  pro  illa 
linr  hvporhcciobligata  bona  pacrisjuxca<i.i.6.  §.W.non pro  hac jux- 
ca  ^.z.  Scd  illaexplicAcio  &  conciliatiocomnieQcitiaeA;,  qux  nec  cexr 
ribus,nec  carioni  conuenkt  vt  vbi  (nnpUdcet  hyporiieca  ncgacur,poft 
admilTo  dolodemum  emergat.  Nec  (atis  capio,quid  fibi  velit  AccorC 
dumadrf.^.i.notnt,nonhabcrc  hypothccam filium  ,  quia  parer  res 
rnalcgubcrnct, ted vtremalienatam  contra  lcgis  prohibicioncm  m 
l.Jin.^^.^fumdUtem^.vers.ntnatitmtC.debon.qudUb.  vci  pretiura  eiua  ' 
cottfeqaatar.  Etenim  quod  fiKns  tet  alienacae vindicadonem  habci^ 
non  poteft  inducere  hjrpothecam :  neque  huc  referri  poceft ,  quod  df 
hypothecadi^onicur  in ((.  /.  6.  vlt.  que  nmpLiciter  dat  hypothe- 
cam.&caminciperefancit  a  die  adminiflrationis  ,  non  malscadmi- 
niitiationis&admillidoli;  qclodipfumadillampiiorcm  Ncgiizant. 
&aliorumdi(lin6tionemconMtaildamfilficic.Resip{a  cogit,  vcica 
(htaamus.  Ante  JaftiBianoni-liberi  noo  oamiam  idueaarioram  bo-  9 
nocam  habebantpcopciecaiem ,  fedMOttnn  quorandam ,  nHBicnm 
maceroorum  &  materni  generis,  &  qua:  pater  accepraab  vxorc,& 
aliasex  Incrts  nuptiaUbus  quxlita  ,  feruace  hbccis  prioris  matri- 
moni|  renebatur.  £t  pru  liis  lcilicec  rebus  reniandis  ,  hypothc- 
cam  cactcam  Hbecis  Impetacoies  dederaoc ,  dc  qdiboa  in  ov.'  1  !• 
%vk.  Cdeficundit  nupt.  quo  nominaciro  (e  refert  Juftinian.in/.«Mi 
§fm€t.  6.  S.vlt.  C.  de  bott.qua  liber.  vbtinducic  nouam  hypoche- 
cam.  Sed  tantum  ex  quo  tcmpore  ea  currar  &c  incipiat ,  diC- 
ponit.  At  cum  idem  Jullinianus  poilea  in  dtct.  U^.  cum  o^teti 
tn  genere  conAicuiHec ,  vt  omniam  omoioo  bonoram  aduenciri- 
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o>uiu  propneta^libctoi  uni  cllit  &c  maiicrrc ,  6c  paccrntfttafn  vfum^ 
ihiftiun  haberet.dc  admitijftnriotiein,  noluic  panet  ntniium  graua*» 
ir«Doliijt,mquam,proilli^bonisqaommproprictaccm  libemnoiMy 

concc(Icrat,liberis quoq; darc hypothcc.im^vtcftin i/./.<>.$.2.  vbi dc 
patrem  omnireddcndanim  rationamncccflitatclibcrat.Qt.i.T  verilli- 
mj.eAreihuimexpitcatio><iuam  &  habct  itK^.Mi^.  i.  x.  iucoccrcio» 
ift^d  htjjWMfiliiii  ^pothccamtnlttcrisnnPBatibiiygc  bonis  mater* 
"lllllnliWi^''^^  inaiijs aduenticijs.  Bt  hic  aoeo  errac  curo  Treutlero 
UgUBodtismrefolttt.th. ^,defiff$.l$t,H.  amfidencerfcribic  iit  Lfin.  C.dt 
hcn.qudlib.  a  Juftinian.  limpiuriier  pro  qijoixis  vfufiudlu  (Sc  hoc  quoqi 
Don  tc(^c  ,  quia  viusfiucliu  pntiiselt ,  & non nilidciiypochecain 
iecuuucem  propiictatis  daca  qua;ri  potell  }  boQocam  aduencicio* 
cnmlibetut&datamhypothecamtctUDcamenintotaiHa-tyi^  hy 
potheae  dare  ncc  lcuifninum  excec  vcfligium:  cuius  antfmmentio  cft. 
inl.6.^,rl:.cx  y.m  dd.ad  omnia  bonaaduentitiarefcrrinonponfic.Di- 
XMTuspauloantc,  qiiod  hypothcca  lacita  dcqua/w /.  8.  Wr.  C.  di'fec. 
Hupt.  iti(.ipiata  (.iie  Locpr.t  aduuniiharionis, nun  vciuadie,(juo  male 
fgl^eepitadniioiftfare.Quiapud  NeguzAloco,Salieettim  &aUof^ 
*  <fcAi6.§.r/.obi)ctctK,<^noiic6|ia>erdemwteiieacuraftionepcrfbiiali|!' 
\  bi  malc admmiftuuit , nec  ance  a^o  h ypothccaria  nafci  videacuf» 
vcrum  infubtilisobic6titicft,nec{;  neccflccft,  vccum  NegUi>.p.i.mem. 
4.>M8.fiMj[r;innisduphccm  obliuanonc.ted  vnacantueft  obligitio,& 
ex  ea  ipib  iaieiacaadio,fedcm*demuic  malegefta?fus  ficquod  aiijs^ 

>l  ioc*adiomcuteiar,qa^tameabiiiiBioftacimcftnaca.Httcqttoqi ce(e> 
,  lenda  cft  hypotiucainbonis  mariti  prodocc.  l  icccn.marit'domin' 
fit  dotis,tauicn  quatcnus  (oluto  mariimoruo  adcius  rcftitutioncm  te- 
octur,  inliircltadrainiihatoris  :  plimantc  Juftinianoni  muiieccan- 
tum  priuilcgium  petfenalc  exigcndt  haboit.  jfigiMi.l.«li«rfiii joJjd^ 
JiiluisMpr.C.  Quipettor.ljc^i^y-C  dtpmU.fifiu  Hypochp:ara  accepit^ 
Jufliniano,&  vtquidam  putantjam  wl.vbt.  i^.(^ijnrebiu.io*Cj.)m'f. 
dot.  Ego  tarrcn  non  puco :  ncc  dubito  ini./.i^.  przfiipponihyporhe* 
cam  expreiiam^cum  &  de  dooarione  aute  nupcias  ibi  agacur ,  pro  qua^ 
malieicmhypoiliecam  nonhabece  paulu  poft  dtcam.Pon:oin</./  30. 
agiiur  de  hypotheearia»  non  quamolier  pe^  fequatnrfet  nMHririaliu».  * 
&-diTsip^dot8ks,fiiicfleftimacas(Hieii)a4imacas,  in  ouibnsceferift 
qg4i^ocibttspotiQiti%(&ptiiiilegtunifiaei^  ma- 

riti 
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riti  vritjuc  vxordcnium  acccpitex/.  adfiduu.  C.  iQ«//>wwmOJuflin.  vulc 
cfle  mulierem,  liuc  vuidicationis  &dominij,liuepigno:isjure.  Iplc 
cnim  anceps an  vxorem  pro  domina  habcrc  dcbcat  (& idcnim  in  rc- 
busajllimaciscftabfurdius)  in  omnc  cucntum  vtramqiadlionem  mu- 
licri  proponic&  conccdit  :  vtdiuerlo  rerpcdVu  qua  dominarcm  vin- 
dicet,aut,ii  quis  tortchii;  lirfcrupuloliorjpcr  hypothccariam  a^ionc 
rcm  c6fc(^uatur.  Hypothecam  autcm  pro  (ccuritaie  dotiSjin  ipfis  bo- 
nis  mariri,  videtur  dcmum  acccpifle  vxor.in  /.  vn.    i.C.dertivxor. alf. 
ibi,  tx  vtrojj  lateredanm  hj/potbecam.  &  cadcm  /.§ .  &  cum  Ux.i$.vers.  cum 
dutem.  dicit  quod  H  ac  Lege  muhcri  donaucrit  hypothccam,&:</ffl 
V/i.  rcccntiorcfl,lacaanno5jo.ccrcrxdux/.  19.  &  l.  ^o.C.dejHredot. 
rancir.Tannis  529.  &  ^18.  De  jure  przlationts  quod  habci  muhcr, 
tvadbbiniusinfra.  lUudannotandum,qu6d  hxchypothccanon  tan- 
tumlocum  habeatin  bonis  mariti,(cd  ctiam  (occri,  &  patiismariti, 
imo  huiuslolius,^  cum  mantuscfletin  potcftate,paterdotcm  (ulcc- 
pcnt:  quod  tjuidem  juic  vcteri  rcgularc  crat;  &  quo  jitrc  li  hodie  vta- 
tur  patcr,  iphus  folius  bona  pro  dote  erunc obhgata:  Quod  h  fulcipi- 
cnti  Hhocoiifcn{ciit,  vtriusq-,  bonaccnebuntur:mariti,  qui  admini^ 
ftratj&focen,  qurcon(cnlu:quod  &  cxDd.  notai  NegHiAn.p.i.wemlf. 
4{.n.i6.    Scdquandoincipitiftahypothcca.' Tradlat:dN<rg««..</./o«.  I  ^ 
ii.77.(iquidemachntniftrationctn  icfpicimus,  nonnifid  temporcfo- 
tutx&numcrat.T^doci5Currcchypothcca.  Scd  cnim  &  jus  vxoris  & 
fauordocisfimul  attcndinir,  &rcdicNcguz.  cum  communi  dcfen- 
dit  currerc  adic  promillionis ,  przluppufiio  fcil.  matiimonio  :  qui  & 
^//«/?.4.».8o.redc  improbatglofl*&ahos,quialiud  (Vatuunt  iu  hy- 
pothccaracira:&ipfc(implicitcrftatuit ,  fpcdari  tcmpus  quo  pro- 
rniifa  dos  eft :  per  rationcm,quod  &  qui  promi(iL,darc,  &  maritus  ac- 
cipcre  dotcm  necelTc  habct ,  (cil.  (i  jurc  &lioncftc agerc  vult ,  nc  alias 
fnulicrfiacindorata,(^uzratioeft/.i.Q«/  potwres.Et  ob(cruandum  ei\y 
ncceflicatcmillameflc non prscci(am  ,  lcd  quasramen  habeaturpro 
ncccfficatc,quaccn'opponiturijscafibus,^uibusquis(implicircr|ure 
fuo  poccft  non  accipcrepccuniam :  vclutili  quisaiicui  promilccicpc- 
cuniammucuam  daturum,potcftaltcrnoD  vti  hoc  bcnehcio  hbcre» 
&nonaccipcrepccuniam :  inquibus  tcrroinis  hypothcca  conucnra 
nonincipiradic  promi(7ionis,(cdnumerarionis,|uxtu/./>0ritfr.n  .mpr. 
Quipotiorts.  quod  JCtus  in  d.i.j.eod.  (ecus  docct  c^Tc  in  dorc ,  quam  ea- 
liemlibercatcrcpudiarCj&nonpoile  accipere  maiitum>Qegat  JCtus^ 

E  j,    •  Sei 


De  Pign.  Et  Hypot; 

|.  Scd  hac  de  ce  pluribus  agccur.  Magis  proprie  juro  admimftutt' 
otiehabec  hypotiiccam  mulier  in  bonis  marid ,  ladone  paraphdi^- 
naUam »qa«uintapi»lnMnnim;qaamh]rpodiecamintcodttxic  ]a-> 
tdtam»m l.vlt.vers.finautem.  C.difalt.cojm.  cx  qua  nuncn  jtUi  iilud 
marid  valdc  cft  fragtlc,  cum  ferc  tanmm  prociiratorio  nomir\e  jus 
mouendiadioneseidec  Judinian.  pcnniirahiculcate  vxon  reseas  ad 
fcomnmo  reuocandi:  jtmA.  /.  8.  C.  t<Ml.Sed  nos  hic  non  de  jurc  inati- 
d.^edde  hypochecancitaditiptitamas.  Vcraqoe  ifta  hypocheca  8c 
jfxo  doce  &  pio  paraphemalions-habec  locum  in  bonis  marid€Ciam 
minorisay.annis:(]ii.im  communem  elTe  l!Kerpp.opinioncmtefl:.ituc 
N?^7<,  p.i.mem.^.n.''  'y.Qcczo  idgeneralcedLpuco  la  onmi  hypothcca 

Suie  iceali ,  quq  ime  vlio  tadlo  hommis ,  &c  hne  cacica  coucmioue  in- 
ttdlv^de  quo  agemas6e  infir.  oircacacitam  hy  pothecam  illatomnh 

14  Dirimuspaoloantedehypothecaqnamhabcnchberiinbonis  pacria 
pro rebus macernis & lucris nuptiahbus cx /. 8.  ^.vU. C. deficimd.  nuft, 
vbtjuftin.non  tancum  in  bonis  patris,qui  tranikadl  fecundas  nuptias, 
dachypochecam,rcdllmpliciterin  boniscuiuscunq;  patris^qui  habcc 
apudiereseiusmodiroaternas,  quarum  propriecacemliberistcnecar 
itfcaare.  Ex  qoo exp)icaadaeft  & fupplenda/.  W fidL^.f. MMfft.  QM 
/iir.m^^qufleliberisantafnsibnichypocbeeamin  bonis  matris  qu« 
tranlitad(ecanc[avot.i.  Etenim  eo  jure  marer  non  nubens  (ecundo 
propnctatcm  lucrorum  rccincbac ,  ea  alienarc  potcrar ,  quod  cum 
pofceaiit  mutatum  &  tantum  virihs  pottio  matri  conccnii,  Autb.  vxorc 
Amh.fiwnm,  C.  eHLm.(  de  quo  alibi  pIeaias}conieqttencer,ne  fit  mc- 
lioris  cohdldonis  qnam  pater>cciam  pro  his  bonis liberi hypothecam 
habcbnnr.  Arg.d.l.^.^.vU.  C,w</.  f/f.quod&benenotaiiit  AW/(..rf//  6. 

15  ^.omniLus.C.dcfcc.mpt.tnjin.  Illudcommuni  jnriconuenit^vtfiraater  ~ 
cutclam  hberorum  gerar,bonaeius  hnt  vtpotc  cutncis,hberis  obiiga- 
lOtfediftnd  Ipeeiale^vt  d  ad  iecooda  veoiooncca  promiffionem  ccanfi'*' 
'enc,edammanci&vtcrici  bonaproradodnijtf  cace]«  fintnexa,  vteft 
in  /.  1.  C.  qiumd.mlkti^dg  9§c.fung.  Lpm»  C«  In  tjmb.  Mif.ptgmis  rac.  V  - 
bi  tanicn  obictuandum  ,  quod  Juftinian. in  /.  vU.  CqUAtld.  muLoffic. 
fwfr/^e.  vult  vtmulicrlubftanriamfuam  fupponat :  inN.  94.^.1.  vr 
mulieres  fuas  ces  obIigent:atque  ita  futuraeft  cx^rella  hypotiicca:  fed 
caomifla  procnl  diibio  ex  lege  fupererit  tacica.   Addamds  denique. 

\  fipattradrniaiftrecbona  v.c.  filfi  emancipad,  am  bona  caftrenda^ 
«nomm  non  iiabet  adminiihationcmcrleee  •  aA  ifto  caiii  fyUos  ha- 
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bcathypothecam  ld<]iiiden\AdfnmnNegu^nt.p.  i.meinL.^.ti.j^. 
&  i6.  kd  haud  fcio,  an  linc  lcgc  nobis  liccat  inducere  hypothccam 
cacitam  :  nifi  fottc  patcr  Cc  inciuiehc ,  vt  cutacoris  inflar  habcri 
poflif. 


C  A  P  V  T  X. 

K^lUJpecies  hypothecsgejteraUitdcUd^ 

I.  HjpothecA  pro  dott  promijjk. 

j,  Adl.vn.^.i.  C.dereivx.a^, 
Dehypoth.proantidote. 

4.  DebypotbecaproUgatis. 

5.  Adl.  ^.%.\.defeparat. 

6.  An  illani  habeat  donasarm  ntortis  canfa} 

7.  Dehypotheca  prolegutma. 
S.  Hypp.tattt^exjureCau, 

I^Er(cquamurccter.is  fpecics  hypothecjtgeneraltstacirx,  quTCx- 
tracaufamadminiftrationisltgefuntintrodudVx.-vnacft,  excaufa 
dotispromiflk&prxftand»  ,  ex  quabonaeius,qui  promifitdotem, 
fiuc  muiicr  iitjfiue  focer,  fiue  cxtrane'*,  marito  funt  obligata  exl.  vw.  §. 
j.  C. derct  vx.  a{i.  dc  quo  vtiatinjmc  Keguz..p.z.  man.j^.  n,  14.  cum mul- 
tii  feqq.V\siSit  lafon.  in    fntrat  Infi.  de  aclion.  ex  cadcm  /.  r«.  §.l. 

excrsincumquoq-,  ,quiaotcm  dcdir,habere  hypothccara  tacitamin 
boni5  maiiti  pro  docc  quam  reditui  (tbi  e(l  Aipulatus :  &  itaquidc  pu- 
tat.vt  Dodtorcsdincntientes  AngeIum,Salicctum ,  &c.vehementer 
crrarc  dicat  :Scdip(cturpiterimpingit :  &:rcitc(ehabcc  comuniso- 
pinio  ncgans,quam  rcfcrt  &  (cquitur  Kegu^.p.  2 .  meuib.  4.  n.  6j.  Et  la- 
pfuscftjjibn  vitiofainterpretationc.  d.  L  vn.  §.  1.  C.  dereivx.aii.  &: 
aiiodvidit  Juftinianum  ibi  non  tantum  prmcrpalhim  perfonarwm, 
'fcd&aliarum  faccre  raentioncm  :  nequc  animaduertit,  illud  dici 
non  rarione  juris  ,  quod  perfonis  non  principalibus  conftitua- 
cur ,  (ed  contra  ,  rationc  iuris  contra  illas  ptrfonas  conftiruti, 
&  quod  conrra  eas  maritus  &  vxor  habtnt.  £t  ita  cnim  exprcf- 
tc  JuftuiiaruiS  >  incfte  dicit>ex  vtroque  latcre  hypothccara  ,  iiuc 
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cxparte  mariti  pro  reftitiieiidft4oie»fiiie  ex  pane  malierispro  dote 

•  prscftanda^^vbividcsrantum  vxori &maiito  piiuilcgtum  tribiii)  fiac 
ipfc principales peilon«,nimiruni  vxui.uic  ni.uuus,  ilU  dotcnipio- 
tntlcnc ,  liic  docem  iulccpeiit .-  liue  aliz  pru  im pci loux  > patct  fcilicct 
irxoris»icqatcaa«^euiuieas,  pfomilectncdocem,Cconcra  quosma- 
ricushabecaAionerodehypochecam^pMeraucem  maricieam  furce* 
pcrit,contraqucm  vxorhabetadbionemcum  jure  hypochecc  :  qux 
rcciifllma  illius  loci  cxpiicatio  cft  pcrfpicuc  olUndit,  ibi  rantum  dc 
jurc  mariti  &  vxoris  tradlari ,  &  illius quidem.contradotcm  piomic- 
centes :  huius,concra  dotem  lucipienccs,  mmime  aucem  dc  jure  cxcra- 
nei,cut  neccadcam  (tipaUcioneni,necndcamhypochecam  dedicju- 

9  (linianus.  Prodoaacioneqaoquepropcer  nupcias  hypochecam  ia 
bonismariti.communireradrtgnantvxori  Interpp.  inl.vbi  C.dejur. 
dor.  ScgMz.p.i.mcmb.  n.  64.  Scdca  iciucntia  milii  lcmpcr  diibia 
viia  huc :  4UOQiam  line  lege  noa  licct  hngere  cacicas  hypotKccas,&i.yi 
w^UiiN.c.deim*dm.  mpt  eft  Imp. JuAin.  dcinfm.  ptrMtilm  difecd 
de  hxpochecis  concraftis ,  &  pcotndeexpieliis  loquicur :  de  qoo  cafit 
conuenc«hypocheca:redifnmeetiamacdpinir,  d.Lvhi.  z^.CdtfMr» 
ibr.nqnidem  vtfup.probauiitiusthypothecactiam  pro  dotc  mulieri 
primum datae(l,pcr /.r». t.&^.  1$.  d(retvx.act.tmtumzbc(i,vtAn- 
ce  eam  confticucionem  pro  donacione  ancc  nupciasauc  pro  parapher- 
Aalibus  mulier  haboedc  hypotheoam.  £c  ter6  com  qaod  donacac 
vxoridmarico  propcernuprias,nonpro5;dnmficabvxoie,  fed  a  ma- 
rito,  ncqueelicaaoiustnin  boiiis  oiaridpiopteieavxochabcathy* 

.  pothccam. 

^         Dc  lilo  con(bc,quod  icgacarii  habcanc  hypochecam  pro  (ecu- 
ritatexeram  fibifelidarum,in  bonisdefiinfiiext.  i.  C.i$mm.  dcUgatk: 
*  necdubicanpocefttquiniftahypochecaficsljuftiniano  priroum  incro- 
diidaper<i./.i.calcamenobijdcur  l.midmbm.^.S.i.^ftpdrat.vWx  pi* 

gnons,quodlcgatarij  habenc,  fit  mentio.  Et  Accurfms  (anc  ibidcm 
d.l.i.C.comfn.dtUgat.pto  concordancedtac,  vcnon  vidcacur  dubitAf- 
fe,  quin  jure  veceri  idem  obrinueric.  Idq-,  &  Goch.  nimisiccurc  eft  le- 
cuttu»  Mendadj  arguic  Juftinianum,quisquts  j  uri  anteriori  iftam  by« 
pochecam  (ert  acceptam,  quod  ego  noUm  hic  cemete  faccre.  £t  an 
ForteigirurTribonianus//./  .^.^.f.drffpjrat.  adcommodauitadrf. /.  1. 
C.com.deUg.  Ncc  hocdixciim:  &  venltimu  puto.quod  ad  Paptn.lib  XII. 
SUj^9nf,&add,l.  4.rcubitCuiacius,vbi(eparaciopecua&dcactacft» 
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wicttcrcditoresin  bononimponfnioncm  ,  qnae  /epnr.ita  Sc  hcrcdi 
funt  ablata.  Eoq  ic pcrcinet ,qaoci  cll  in /i./.^.m/Jr.credlroribus cnam 
coaviitionalibui  conUili  communi  cautione :  quacautione  communi 
iiicctimttiretiam  lcgatarijs./.^  itftpxrdt.ic  podashisqiii(isb  die  ftiic 
condtrione  acceperuac  legatuiR,vt  vid.leparaeioneinjpecaiit,&ii  noR 
.prcftetif r  cautio  de  qua  r^.irf fiL&l^.nm.(M.  tn  poilef&ooem  bofio*  ' 
rum  mittantur :  <\wo  FdClro  pij»nus  prartorium  haberc  incipinnr,  idque . 
cft&intclligitiii:  pig.nus  ni  dict.  /.4.  ^.i.d.feparat.  vbi  dicuntur  kg.irari| 
habcrc  pignoris  caulam  :  ikut  & inl.}mfioii.prompt.(jrmlftpojiquam 
liCvtwpojf.Ug  f4liuprxtorilpign9rHcaufd.S9hcit*&tU\ml,i,C,i0lpm,  ' 
ie  kgat.  intcll  igunt  hypothecamezpreisdiieftacore  conititocS.  qood 
diuinacorium cft.  Alia  autcm  cft hypotheca  dc  qua in d.l.i . C. comm.di 
/f^.if.  quxinarilis,imo  nallacrir,  ticut  3r  ipla  a^fiio  pcrfonalis.libona 
dctuncti  non  hnt  lolucndo ;  quu  potior  eft  caufacrcditorum  hcicdi- 
caciorum&  lcgacanonnilidedudoa;reaHenodebeniuc;quod&:  be- 
ii^.pro5ant /      ipt». defepardt.  Quod  Q  ibliiendo  bona  (int ,  com- 
inuni  jure lcgatacij  poftiJ.  i. potiores crunt. argum. l.z.C.Quipotiores, 
vbiid  notat  Salicetus,po[ro  ill.im  hvpothccitn  liabenc  lcgatarij  in 
bonisteftatoris,<^. I.  nonhereUis.  Vbi cniin  hcrcs  adijt  lincbcnc- 
iicio  inucntarij ,  niiohdumquidemobiigatuscft,6cccnccuca6tioni- 
bus  proprijs  ,  fednon  propcefeAJiypochecaeeki|bonanexaiiinc? 
qiumois  (i  moram  Gidat,pouiesmenleselap(QS  inbecedisipfiiii 
bona  miftto  fiac, Sc pignus  ica prxtorium  confticuacur.  Lmi*6,C H 
itt poff.  Itg.  N um qu id  aurcm  hvpothcca  ifta h.rrcr  in  re  legaca quoque 
ip{a  ?  Ego  non  cxidimo  ;  quoniam  cu:n  non  nill  nt;nifolcgato,de  hy* 
pothecx  pedecutionc  quxraiur,  lcgaci  agnitidommium  jamhabec 
legatatius.  Ecqnamuisqoidampacent,  fiAioiiejmasciailisoaiisIa'* 
tumifilegatanum,  dominittm,non  impedire,  qao  minns  Kypotbc- 
cx  quoqi  locus  (it  (de  quo,  an  hypocheca  in  re  propria  connftar,infia 
dc  Rcbm  m^.t^,  diccmus jcamen  eriam  hoc  admiflb.non  video,cuibo- 
no  (it  illa  hypothccain re  quam  jmc  dominij  legacarius  perfcqui  po- 
teft,: & ip(a/.  i. C.  comw.  de  Ug,u.  fatis  oikndic  ,  quod  hypochcca llc 
CQnftitatain  teihtorts  bonis  ceterts*pro  re  qttam  teliqttit  odfbnftus  ; 
dequov.64rr./»  </./.!.  Tafou.  tol.i,  Cyn.  ».  iz.  &quodticminlegar- 
ta rc,  fcd in ceceris bonishabeant hypothecam  icgacarij , communis 
cftopiF.iorcfcrcnte  Nf^w-t,i«f.  p.  t.membr.  4.  «.158.  Cctcroquin  non 
«tt  ineptaopniioCyni  &  aiiocum^qaod  diuccfo  rcipcduinccin&  hy- 

'  F-  .  poche- 


42.  De  Picn,  Et  Hypot. 

potliccaria  competar,vt  notamus infr.  Itb.  i.  cnp.  14.  llliid  apparct,hf- 

{)othecamiftameflt  in  bonis  cetcris,quxhcrcclismancnr,non  quaca- 
ijs  legataiudem  funt :  quoniam  aliis  (e  mucuoimpcdireuc ;  Nefft^i, 
<■  ket*M.i6o,  ▼bieriami».  i6t.  tiadiccompeceieeaB  cuiCBmpro  cebas 
Icgacisaucpcr  HcicicomnHflum  reliftis,  non  proiebus  morcis  caufa 
4  donatis.-quodfortcadmircnnnncionarionctalivcra:  cctcrc^quin  H 
quis  quid abicnri  (3>:  ii;noranti  morris  caula  adlcriplcrit,cnm  id  rcuera 
iegacumlIf,hypochccxquoquc  iUilocu&  cric.  Quinimo  ii  quiscicra 
tiaditionemfceteroqain  res  dubfOcarecJpracieDci  quoq;  dicacie  rem 
mortis  caufa  donarcqux  vcramoftiscaimdonaciocil^malim  concra 
Dd.*quosibircfcrt  Ncguz.  idcmftatuereaqaodinlegaco  tnecfiiflicic 
ratioibidcm  rclata.quodhocnonreperiarurjurecaurum:  fatis  cnim 
cautumhinccireintcliigirur,quodcftcadcm  ratio  donationis  monis 
cauia,  &  quod  in  dubio  m  ca  obcmcr^quod  &  in  lcgato»  maximcpoft 
Lvk.  C.  dtmmrt.  CAnf.detiMf.  jiwil.pr.  InB,  deduutioB.  vbi  pcni  per  omnidk 
bxcdonatiocxxquacut  Icguis.  Conttesaqacftioeft,anliDerf,patre 
(cii.mortao,habeant  hypochecam  ptope((ecutionc  lcgitimae?  Quod 
communiusncgariabInrerpp.rcftaturNt'w«,/>.i.W(rM;.4  w.i64.f<<y/M4. 
hacracionc,quod  non  linc  parestermini,&  deticiac  voluncas  exprcila. 
|eftatoris,propterquam  Icgacacijs  hypothccadedeticJuftintantts:(ed 
nonmagnimomenctisidetariftanitto:  nam  aiiod£idt  pro  kgatarij» 
exprclTa  voluntas,ideiadoeribmagis  dcbec  ncerepro  hbcris ,  fauos 
lcgitimae,quxjurenaturae,&imoc]uali  xs.  alicnumliberis diciturde- 
beri,  Eccamcn  limirar  opinionem  communem  Ncgux.  vbilcgirima 
pacicur  canquam  cx  lola  dirpolirionc  legis.Quod  li  n.  vel  tota  vcl  pars 
ciastcliftaUt,&ipi'umquoc^tfupplenientam  pcti  jure  legari,&pcr 
eaboDtel&obligaalibcris  lciibit.  Hodie  leeitima  eft  relinqaendft 
ticuloinftitucionis:  vel  vtiq;  parseius.  Quod»ponaafilium  nudc  in- 
fticucum  in  re.iliqua  finguIari,quodrc(flc-her»communinimcpIacuit, 
& probarN  I n-t .^filiii  tiircuctapio lcg.TrinoclIe alibi lolidc oftcndi: 
itaqi  hoccalu  6cmaxuiic  vbiad  luppIcmciu.igendufueric^ypochcc^ 
•  ifti  cacita:  locus  adhacerir :  Filio  autem  vel  pscccrito  velexharedato^ 
«rdftlegitimaab  inteftacograuaca  (k,Temcaiaioperrnntaiia,neqvhuC; 
i^mmodc  referripoteft  hypochecaexi^Xi.  C.(«w?».  <i« /«j^.Porro  Ju- 
ftin.  in  l.Sancmtus.  ^G.h.fiveroaliqua.  9.  vers.  qummo.  C.  dc  Epifc.  cr  Cter*' 
Cqu^  ramen  conftiturio  non  cft  in  excmplaribus  vulgaris)dcderathy- 
pothc  ca^i  lcgdiij  ad  pia^  cauias ;  <^uo  d  poilcap  orrcxiile  v  oiuic  in  d,l.  r. 
•  '        '  .   .  adlfi- 
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ad  legata  omnia.  Et  confirmat  (/.§.9 .  quod  non  in  Ipfa  re  legata ,  CcA  in 
ccteiis  boniscomtlUt  hypocheca.  Sed&ccx.EdiSo  7.^^.5.  adinflai  fi- 
lci  hy  pothecam  ucicam  njbenc  acgencari)  in  bonis  dcbitoi  Ci  luoi  <  im. 
Sabijctemtts  ftctdiRi  ex  Neguxancio  hypothecas  cacius  geneialcs  ex  ^ 
iure  Canonico.Horpialari}  vel  alterius  Oeconomiadminitkacis  ces» 
<ju«pcrtincntad  piam  c.Au(.mi,bonatacitc(untobligata  Ke^uz^n p.i,  ' 
ftiemb.A/n. ii^.Ucm  habcr  Ecclclia  hypothecam  in  bonis  pijclati 
adniintilrat.iM.M.iio.  £t  ^nMm.u(>.rcfcrcprodecimisbona(icbico- 
taoitaciciefleobligata.  £t  4.bonaeiusquidamnumdcdir,obligita 
cfleeojaie  huic,caidaninamdatamelWii<i&4>-  Deni^i  bonavfiuarii 
pro  rcftitutionce(tetaciteobhgaracx  quorundainlentencuii.t54.<i^ 
feq.  Videri  pofTit  malc  omifTa  hvpothccacicopctcns  qniin  fiinusim- 
pendit.-Icdhincfano  nii{t|uilcgnnu3  datam  cllc  hypothccam:  Eqni- 
dcm  cum  quihabcthypothccam,omoibas  adlionibus  &:  nudis  pri- 
tulegijs  prjdcratan/.9.C.^ip0r.Ec  vero  quiin  fiinusimpendic,pncfe- 
tatur ip(e  omnibus  crcdicoribus/.feif.  de  rtliq.  non  nifi juie  hypochecje 
prxferri  videcur.  Dicenius  decoin£[.  vbi  dc  juie  pcclationis  di(pii*« 
«abimos*  .         .        ^  . 


Capvt  XL 

I.  HyfothecdinveRorummxtA, 
a.,  DerebmtUatifiimiurt. 

}.   THtabrujludiofarum.  ^ 
4.  DeiQutumprddtdrujHcM,  ' 

€.    D.l.\\.%.  Solutum .  df  pign .  aSl. 

.7.  DeuiueaitobligAtuproddmnodAtoadl t.dttnc.hyfttk,  t$l. 

GEnerales  diximus  omncsefleexLege.  InfpcciiHbas^uibQsdani 
vidctur  &  conuentio  cfTc,  neccaaienfinelegisquad4  addftencia: 
vtfortf  nonerrauerir,quirpccialem  hypothccamtacita  in  puramlc- 
galem  U  miicamdiilinxciic.Taiiscft  hypochecailLuKiiH&inuefVui  u 

F     a  .  invr. 
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in  vibana  prafdia ,  quaminter  Ipccialcs  rcfcro  hypotliccas :  quia  con- 
ilituicur|)ciillacioncm  cciumHngularum;Iiccciiconliderctur,vt  )am 
per  plunam  reram  ilUtiohem  conftiraca,  (apiac  nataram  hypothec» 
genecalis.Inde  enim  fic,  vt  indufti  (erui  poflSnt  roanumuct ,  qaod  do* 
cet /.    &l.fen.  In  quib.cuif  tac.  Ircm  vt  non  veniancqnx  ncmo  veco- 
fimiliter fit  o b  1  i g.uu ms : V t  /«/>. degen .  hyp. monuimus.    NonclTcpu-  » 
ramhanchypothecamlcgalcni,  fedcti  un  &:imo  m.-igis  cx  cojnicuii- 
onetacitaprobacur  /.  lum.  ^,depailu.l.c0jure.^.inpr.Lliict.  6.ln(jut'- 
hmcdHf.tac.  Na(cicarenimex£idoiUacioni5,cxquo  praffamitarra'* 
cica  conucncio &;obligatio. Mfftm.Lvlt.  ibi,  tahjufiu prdfumptione.  C.dt 
Uc.hyp.  l.folutum.  II.  §.  Solutam.  vers.  vnde.  ibi ,  nonemm  credibiUeJl ,  hoc 
comtenijfe.  Acccditquod  cxpicna  conucntio  vidctur  locum  dcdillc  vc 
fempcrpofteacredcictur  conucntum  dcpignore,  Arg.l.fifcruus.Gi.  §. 
Ucaut.i.defkrt,  vbi  proponictuez  moce  conuencum  vcfrudhis  fiindi 
pignoiieflenc  :  nam&hocomiflbtenentuc/.fii^«i/Mr.7.  tnpr.  detM, 
hjf. necdiucrfa  in  prxdium  vrbamim  iilacorum  rado  eft.   £t hinc» 
quia  hxc  hypothecaexconuentionc  nalotur,  infcro  ,quod  ic-';  ill.itjc 
a minori  Imc  curaroris  autoiiratc  non  ceiieantui .  quoniam  jus  oppi- 
gnorandi  minor  non  habcc :  lccus  auccm  diccicm,  li  absquc  conucn- 
csoneibkpoteftate  legis  ifta  hypocheca  indaceretar.   Exquo  iic,  vc 
minotfs  cum  firco.concrahencts>&  vsorem  ducenciSf  (  qoae  nypothe- 
«ae&nrpar^legates)  bonaobitgentur,vtredc  Accurf  inl.  vlt.C,  it 
tegiT.  Tut.  &  bcnc  contra  Bart.Mctcndit  B.ildusm  l.  vn.  h-&vtpl<nim.  C. 
derci  vx  all. o-m l.ft mijhnte ijf.  folut.ni.itrtm.Et c^iiia fcntcntia, qubd 
iminoce  iUaca  non  fuu  obligaca,  cummunis,celle  ii£gu<..p.z.membr..^. 
9.if4.  ScitztcncatAcatr»md.ifai,C,deUgU,tiit.  B4td,iMu  &iiem 
Bald.&Ufw.f9pAc(.  in  l.  4.  depa^l..  quibus  iniociam  facic  Negu<,.cttat0 
iM9,  dum  conccariam  adfcribic  iilis  icnccntiam:  quamuis  pleriq)  tianc 
hypothccam  m.Tgis  h.ibeant  pro  !cgali,&hac  rationc  cur  aminoriin- 
dudla  non  linc  pignoii, ducantur,qu6d  hacc  hypothcca  condudtioni 
Bon  fit  ncccllario  anncxa,G:d  nonpofTe  opinionc  i  Aam  defeudi  puto> 
nifi  ex  fiindamenco  quodlegalis  ea  h  y  p  o  checa  roca  oon  lic*ied  m  n  gi  s 
conucntiunalistneq-,  enim  ifta  ratio  quod  non  Ht  annexac6da£):ioni 
hxc  hypothcca.quidqua  folidi  concluditrimo  vix  cfl,vt  quis  comode 
ardes inhabirarc  ponic.nifi  ad  vsuncccllariamuchar  auc inducat:Mul- 
to  minuscltprobandadiftinclio  Pctri ,  quam  malc  fequuntuc  Cjnuf 
<r  Subard,  inL  Certi.j .  C.  Leoui;  an  minoc  v  cilicer  conccaxecic,^  vlus  ik 
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\me  communi,nccnc :  Alicnarc  cnim  &  oppignorare  minornon  po- 
teft,  &  li  fccciir,.-i(flus  cfl  nullus.didindlio  autem  illa  adrcftitutionum 
Knateriam pcriiuct, vbi  minoc iplo  jurc  rcnctur :  &  addc  hacde  re Me- 
Mcbimrmed.  yadtpij'c,poJf.deInterd.fulu.  qtufi.^.n.C^.  Resautem  vt 
pignoris  jure  ceneannir,itaillatas  &  eo  animo  efle  oporcat*  vt  pcrpe- 
tu6  ( nimirumtlam  locatio  durat)  i^i  flnt  &;maneant.  Ly,  S-iJetafit» 
bjfpotbic.  Iraq;  mrrces  (J^:  vcnalia  hoc  gencre  pignoris  hon  tcnen- 
tur.-notat  & -Vi  :j.7c./'.i.  ;;;iwi».4.  ?/.i5i.  Iliud  juns  communis  eft  ,  vc 
Doniencantur  rcs  altcnae :  nemo  enim  ics  altcnus  obli^arc  potcft: 
qiiodNeguz.Uinicatd.iocd,  nifildomino  /ciente  lueiintillata.  £go 
non  ccedtdedm  rufficerenmplioem&nadam  (cientlam:  niG  accc^ 
Initfraiidulenta  dillimulacioiirj.  L  t,  C.fru^kM,  Non enim  cenen» 
turpignoritlIarainftrumcnra,quib.  conrincnriTrnominadcbirontm, 
Ne^<..d. /i;fo.;;.i  v;.quoniam  non  ccnicncurincludi  loco,  pro  qua  (cn- 
tcntia^&harciratlatioctiam  inaUjspartibu5juns,v.c.ti  lcgenturqu^ 
iimcinloco » occurcitj  y.(yixCctih\mtUaufh,isemed.ddif(.ptjfjt.i^z, 
&idcm ^,frdfumpt.  ii^.i».  i^.Cjimml.(ertt.  f.  c.  Locati.  q,y  «.j.  Pub, 
detcjiam€»t.coajiig,L  s„u^.  17.*.!.  Pjinell.4dnibr,C,deb9H,  msteni.^f, 
l,n,i.&feqq- 

An  hbti  ftudioforum  tcneantur?  quititur.  Ego  ncgantcm  opi- ^ 
nionem  commod^puto  dcfendi :  quoniam,  cum  ifta  hypotheca  ali- 
quatenas naturant  fapiat  genecaiishypochecae,ineamnonvenient, 
quxnemo  verollmiliter  fitobligacurus.  L6.  &  feqq.  h.  t.  huiusmodi 
OUCem  res  funt  libri.  Et extra  hoc  quoquc,cx  hypothcli  veri  ftudicfi, 
fauorftudiorum,ratio  vtihtariso»:  necciliratis ,  tfc  nc  quis  cum  j.idura 
crudicionis(inquoetiaminteiene  quoddam  pubUcum  vcrfaeur)  ii- 
btiscatece  cogatur,raadent  hanc  (ententianrnec  incpcc  gcneratisilla 
tsaio^xmitb.hdbitdiC,  VSefilfropat.qitbeemimnt»  mifirentur,  &c.  alle- 
guipoffit ;  Et  quod  infttamentis  rafticis  datnr » huic  generi  inftru- 
nicntorum  denegandum  non  vidctur,maxrmc  cum  contraria  fcnten- 
tiaadmi(T;i,occa(iodcturpIcbeishominibus,ftudioros,  quicorii.Tdcs- 
inhabitant,vcxandi,  Hc hbros eorum  fub praetcxtu  pcnfiouis  ictuien- 
di^quin&diftrahendttqued  mnimo  cUm  imcommodofiatftudio*. 
fi>niiii,qaoram  platimuro  inrcrcft,cosdcm  iibros,  quibus  ahquantiir 
per  vfifnnt.recin^.  Hxcfufticer/rpofliinr^aditnandcndam  vnicam 
obicdlione,qnaHunniusineptccontra  mouetur,  quodlibnftudio- 
iocum  aoaiaucnjaiuui:  excapju ;  cuiusill  u  d  c^uo<^  pucidum  cft,q  u  od 
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libripofliotobligari  tacitavoluntacc.-namex  jam  didts,eiusfnodivo« 

lancas  ftucJiofiprqruminonpotcftnecdcbet.lllaobicdliomagisfortc 
tnonear,u  prariuiiiciolocatt)ris,cui ita  non  bcne  fucrirconlultum :  cu 
ftudioli  pixter  libros  &c  veftes  vix <juid<juam  habcrc  iolcanc.  Vcrum 
[ationcsrupcriorcsrunt  potiores:8dnipiKetfibilocacor»qaodnoQ<le 
expreflahypochecafibiprofpcxMit :  &  penfio  non  folecellenugiue 
quantitatisjnccdecft ctiamIcmpcr,quod  prxtcr  libros  acveftesoe- 
ceflarias  teneri  portit.  Hocjuspignoris  Juftin.gcnerale  prordis  fccic. 
iiil.i'lr.C.d>:  uc  /jj'/».  Diximus  in  pr.cap.conftitui  nanc  hypochccam  pcr 
iiiationem  in  prjedia  vrbana.Vuigatac6tioucrliacft,quodin  illatisJii 
prc<liaruftica  juris  ilc:Po(!etquisexi(ticnate,cum  fundi  ftnt  prqdiara- 
ftica,inepc£  qu(ci,an  in  ea  quid  infecatnr^ed  vtiq-,  iia  loquunturJCti 
^lmpp.in  1.(0  jun.*^.  detac.  hjp.  l.finon.  5.  C.  tod.l.fottor.u.  S.  z.  Qmf^^ 
//Drcf. Fundusnimirutn  l  >c;irusinrBlligicurprincipalirer,&profrudH- 
bus  percipicndispromill.\pcnho,cuiaediculaautquodcunqi  tandcm 
adicdum  circ  poccft  cugunu ,  m  quodaucfub  quod  aliquid  inferacur, 
4cquod  quia  principaltcer<lefiindoaAunieft,in  fiindum  dicitur  in<* 
uehiaucinfcrri.  Dodorescommuniccr  &  hxc  inueda  &  illata pco 
iilcrccdcrufticipracdijpignoricacirotcncricenfenc,  non  camen  nra-  • 
pUcicer,vcrumconcurrcnte  fcicntia  domini,per/.ffrr/  5.  C.  Loutt.Sc^ 
plcriq-,  rccentiores  diflcntiunt,&  cicracxpieftam  couucntionem ,  ifta 
obhgari  negant:  quib.  &  ego  caIcalttmmeiladdolubens,his  racioni- 
bu5>  I.  quod  inl.  4. Inqiuk,  uaif.  f^ffi»  tac,  praedia vcbana  hoc  nomine . 
rufticisopponuntur:  &  nonita,qaafiinillis  nudaillaiio  rufficiat ,  in  ^ 
his&ampliusdoininifcientia  rcquiraturrfcd  limplicircrita  ,quod  dc 
illis  iuvc(5taillat.i,taciro  pit^i-iori  lint  obligaca.  Hrgo  li  oopofitio  cofta- 
rcdcbec,  neccJlaiiolctjuKui,quodiliacainpraedia ruftita  nonfincta- 
cito  pignori  obligacx-  acquin  ex  (entencia  Dd.etiam  illacain  fiinduni 
tadtemntob1igata»(quoniamfcientiadomini  noncxcludit  tacttam 
pa(fVionem  Jquod  oronino  eft  concra  mentem,JCri  tn  di.4.  Alteta  la- 
tiocil,ex/.7.for/.fif. vbifrudus  hocnomineccreris  rcbus  ita opponu- 
lur:  quodilli  pro  mcrccde  Jinrobiigati,etiarnfi  nihil  conucncrit.E.cc- 
terxrcs  non  func  obhgatxnilialiud  conuenerit;  Quod  ii  folali:ientia 
(u£ceiec,(equetecurcontramenCem  }Cri,qu«dam  praeterfhidai 
rufttcts  prxdijscacitccfle  pignoii.Facicj.  quod  paulo/uperius  ittigi- 
nius cx i.fi ferum. 6i.i. LocdMi.i.defurt. (bl icos  olim  incerle conuenire, 
VI  iku^us  clIentpignori.*quodpoftea  oroiirum,icmpcrpro  tacicc  con- 
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Ttentobabiram  (uit.  Accedicqiiod  tn  1.$.  C.  tH^ihjCduf.  m,  requiritnr 
qaodam  modo  vt  qtue  in  fondd  induda  (unc ,  pignori  tenert  poflint> 

|»hidKum&conucntiopartium.Necparummoucc,quo(lcxpIicacivix 
poreft,qn.Tnam  flcillaquam  clclulct.mr  Dtl.rcictniadomini;  lutquid 
cacontcratnd induccndum pignns:  \ t proindc prxitcc,  in  /,  ^.C.lo- 
<4/'i.quieerrorcmhuncobiccic  huerpp.  vcrbum  volimtatis ^ca^cxc^c 
«onuencfoneexpieflil:  «momodo  non  diflimilicer  Jullin,iD  IMt.CM^ 
miumm.mlMittMt  nouare^ccipir,pro  nouare  exprefla  «onuenrione/ 
Ec  Hiinniu';  tamen  Tracl.  de  pact.  communcm  Ud  opinionem  cui- 
dencKTimcadtirmacprobiriin/.  vlt.C.  in  quib.  f,fuf.pi^n.tac.  (edcrrar, 
<^uia  Juftinian.  cancum  ibi  hypothecam  illam  ptoducic  ad  omncs 
proumcias:  fuericaucempetivoprincipi),nquisde  inuedis  &  illacis 
in  praedia  mftica  ibi  agi  prdefupponar.  Nemo  eriam ,  nifi  valdd  obcu- 
fx naris  non  videric,  quod  §.i./. infradm y,non  cohsreac comfr.  em- 
dmtextus.  fcdper</.§.deccrminacur,  quainam  finc  ea  ,  qux  pro  mer- 
ccde aedium  pignori  tcncanrur .-  &  in  ep  non  tr.i^l.mir,  quidin  ruilicis 
auc  vrbanisprxdijs  pignori  obligecur :  verum  ex  hypothcfi,quocl  hy- 
potheccnntinuedb&tilacainitdesjdoccc </.§.!.  quod  ea  oporccac  . 
ihoeda fltillataefle, vtibi  finc perpeto6 : atM^.rf.1. 7*  non  oeinue- 
Ais,  feddefin&busagicur.  Nec  inept^  minus  obtjcitur 
cauf.pign.  tac.  qu.Tcxphcanda  eft  c*'/-^-  quod  nimirum  quardam  ccrto 
modo  &:refpeclu  lint  prxdiaquidcmruftica ;  fed  quac ,  vc  ait  JCtus, 
habcancur  pro  vTbanis,quoad  cau(am  tacitipignoris,&:  rcihcer  quoad 
-  hoc ,  vc  pignori  teneantur ,  qux  inlenintur « quoniam  ifla  prxdia, 
horcea, ftabula &c.  non  prooncttntez  ieiruiftiis,  vc  ceteia  prcdia» 
vine7,ftmdi,  praca  ,  qui  feidascxiftispCKdiisnafiiencet,  nciunt 
ceflare  tacitam  hypothecam  illatorum  .-  vt  adco  opinfo  noftra 
hiocctiam  m-igis  piobetur  a  conrrario  (cnhi;  Ceccroquin  dc  ft.Tbu- 
\is  ,'intcr  qux  pra:<iia  referenda  ea  fint,  v.htiasDomll.  dspigjtoribus.  cap. 
4,  Adi./.  5.  C.  exph'carioiKropaaIo&iperiuspropoficaro,&de 
& l.  Fmfm*  f.  Intp^» amf*f^tMt,  voi quoq^  vglunras vfitrpatur pro 
conuenrioite.  Eecnn»  voluncas  aiceruccius  Iiic  fuflicerc  non  poinc, 
oportec  ponerc  voluntatcm  muriwm  ,  qua:  fadr  coniicntioncmr 
quamuis  no  vidcacurablurdum.quod  Doncll.&ahj  vohmt,intelligi 

So{Iein(/./.5.C.L0r.dired6&cxprcrscpa^umefle  dealiquo  infercn- 
e>,8diide  comxentam  de  pigacureimeU^^vt  nimironUi  domtnns  ita 
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locaacntfundam,vtincumresccrtasinfcireccolonus,recuritati  pcR- 
«  lionis  tta profpicere  Vbluille  incelligacur:  atque  ita  cx,  pa6tione  de  in« 

fcrendctacitamconucntioncmpignoriscolligamus.Sccundum  hiec 
quodin/.f(/i.  14.  §.  i.dcrdigtof.  dc  inuciflisin  prjednm  rullicum  dici- 
tur,itaaccipicndumeft,non  quod  vcic  pignori  fnir  ob!igAra  ,  fcd 
quodinftar  pignorisper  rctentJonem  poliiiu  tcncii ,  vt&:  iotjuuntuc 
JCciiu Lcredttores.  i^.^.i.defitrt.l.luliamts.  ly  §.  ojftrrt^JeM^.tnift.vO'' 
fiendumeft,(uper  inuedis  nominactm  iuillc  conuencum  :  quod 
folicum  fiiide  doccr  l.potior.  $.  2.  j^i^^u«^f{ii.vbinirrusex  co  quod 
fimul&deinncdlis  (Sc  ibi  naris  conucnrum  ponitur,  nonrc^cquis 
inferar,  vrrorunujuc  candcni  ciVc  rationem  t3c  citra  p.idlum.   Kam  vt 
•        fup.didtum,  hoc  initio  6cfupcr  frudibuscauerifolebat,  quibus  tum 
&:  inue6blillataqv  addebantur :  (ed  po^iecepcuni,  vt&cicra  padi' 
onemfittdbis  pignori  tacito  teneantur.  Pcorliis  de  alia  re  agcmcs 
textus,&obitercantttmaliquidadfi^ergcnrcs,adiftiusqua:(ltonisdc- 
5   cifionemfolidcfaccrenon  polTunr.  C^od  attinctad/.yi/w/e^t'.  14. 
I.  Lor4f/,eaqnoc]-,  cftaccipicnda  omnino  dccolono,qui  pacliiis  crt,rcs 
fuas pignon  forc  (dc  qua  rc  v.  rclatos  a  Mcnoilm  rcm.  ^.adip.poff.n.^ 9 .) 
'kes  enim  ibi  fi:<l^ibiis  opponttncur,&exeo  quod  locacoo  primo  ne- 
gencur  obligari,  res  cond  u^oris  (ccundi,  iaas  colUgtcur,  qnod  &  fcil* 
exconuentione,rcscondu6borisprimiteneancur.  Ecvero,  quodibi 
iniercelVeritpadlio  A'  quod  hicaliarufl:ici,aliaurbani  prardij  r.iriofic, 
^vtcunq;relaciaMt;;oi/j.<i./flfo.«.98.dilIcntiancjevidcntcrexcopruba-^ 
tur ,  quod  in <{./.i4.§.i.  fecundi  colonires,oegancur tenedprinio  lo- 
cacori,  fundi  dominoiciticettquoniam  ex  conuentione  primi  condu- 
&orisvtiqueobligarinonpocuertucfesfecundi:  Atquin  quiainviy 
banispra^dijsfolaillatiohypothecnmconflituir.fit,  vtetiaraafccim-' 
'  •  doinquilino  induct.a,locatori  primo  &c  dominoxdiumtencanrur, vc 

^  cx l.folutum 1 1  .^.folutam. vers. vnde D. depignordt. a^. optimc contra Pi-* 
•  •  leumpcobat  Ac€cic(tas:Racione  duplidt.  quiaJCtusair,rescon- 

duftocis  (ecundiccneri  cancumad  eam  (iimmam  ,  pro  quacoenacttr 
lum  condttxic:?tot(ibjltttemtnepciiro  &penc  Aultum  nc,  dubitare, 
I  anvltraeamfnmmamtcncanrurprimoconduclori.  1.  quiaait  jCcus 

noncredibileclle  quod  videaturhocconucrillc,  Clcil.tanti)  vtad  v- 
■niuerfaropcniioncmfriuolamea^fecundi  conducloris  jtcncrcncur; 
quam  tadcam  conttenrioneminteUigi  de  locacore  non  (ecundo  (ed 
pnmo,cuipen(roproviiincifitdomodebetar,vla:^eftjipectam:  W 
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cam  cojnaculum  tantum  a  pcimo  condiiftore ,  qui  i^cm  rft  (ccandtis 
Iocacor,conduxccim,non  poiTuni  cum  boc  viderc  de  vntuec(apcn(lo« 
jiie  connenilCe;  5e  id  tpdini  mox  apcttiiu  dkfnic^  cadcS  vidfri  com  dom 
mittosdtaaicoQiieniflc:  noUaaafiem  conuentto  tadu  alia  hidfingjL 
poccft,qnam.perquaraiUataicinue^  pignoii  obligancor.  Echinc 
aidditurin/.      quoddomino,  vid.  locacoripnmo^fuapropria  (  t»r' 
cua  nitTMrum)  padio  proficiat ,  quoniam  ctenacularius  &  condudoT 
iccundus,iiiferendo.ccnl'ccurcaciceprimoiocacori,pro  merccdecoe'* 
«acaliiniieftaobligade  .  quibus  wrbif  cemooetor  obie6Uo  ez^r.f. 
qxLod per alium  n@n  quxrnnur  obligaciopieaettt.  flBthcc|ienancnr 
ad (encenciam illam  conErmandam ,  quooinprxdium  cuftioum  illa- 
ta»  finc  conucntionc exprelfa,  iurc pignoriinonteneantur.  Dcnique j 
hic nocandum ,  inuctfla  &c  illata  pignori ccnen ,  pro  omnibus  his  qiix 
*    vcniunc  in  a&ione  Locaci,velucipro  mercede ,  drprodecerioracione 
lei  condaftaB,(t  qoid  condnftor-damni  ^biae^n  «dibus  deHedtJ,  a.  i» 
quib.cnuf.pig.tac.&C  ita  ^  vniuerfo  eo  debito,quod  pcricara&ione  loca- 
tijnifi  nominatim  ad  partc  debiti  fucric  i'x{t^  rcftriAio.  /  5.  ^  i.eod.  Scd 
diibiu  mouct.quodeft  in  lj..inpr.eod.i]  gratuita  coduftor  prim^jfccu- 
^io  condu<2boci  habicacionem  dedcric,inueda,domino  inful±pignod 
non  efle.Et  r.  enim  miidni iiiic  pro  deteriocadoner  tum  t  ..cam  modf 
4ixedmof  exi*  ti.  S^pk^MtJtfiffud^  illacai  &condo£ondttAocrte« 
«enlocatori  primo,&cum  eotaciBi  perilUtionemiHderi  connenttum 
c(Ie :  qiiod  condudor  primus  gratuiram  habitarionem  dedic,  non  vi^ 
dccurprjcmdicaredDminoardmmlocatoriprimo:  Vchincincipiara» 
«llud  vcique  ex  (i.  /.  5.  in pr.  a  concrario  (cnfu  probacur :  quod  ii  condu- 
&orpdmasgcataitamhabicadofieAinofi-conce(!edc ,  taminoeAa^ 
fccundQtCeneri  domino  infal^^^^^^^^  qu^paul^ance  difpntanilhast 
Ccccroquin  padlioniilli  vclocus  fic,ccrminoshabiIesponioportec,& 
«juidcm  conduftori^.quipenfioncm  pr^ftareccncatur.Etcumprimiis 
locatorjcdcsinccgraspcrmifcricprimocondudoti : &fadcmciuspro 
iblida  penfione  ficamt fiierit,jure  vriq^  fuo  pocuic condnftor  ifte,  al«  ^ 
terigracuicampermitcerehabitadonem  j  tecum  jaxtarf.l.ii.$.  vU,$i 
pf^j>df.inueAa6oaodi€6dii4toij^ieiieancttrnon  in  vniuer^  pen- 
lioncm,(cdpromercede,  quaipfcconduxit,vbinullamerccs&nuUa 
conduftiocft, nonpoiruntillata ceneci;cum  &pr;Ercrtimfauor  con- 
da^ocisprimifpc«^ecur,adcxonecandamcius  penfioncm  &  mini|« 
cndaiDy^iVi  ipfepriiiw>lo<atoridi8fact8yadccWift«ondo^ocfeaM>» 


De' Picw.  Et  Hyfot, 

dosprimoqitoqilocacori  pefio  n  c  fu  d  fu  1  ucre  poteft.Sed  quod  atdnet 

d.l   inpr.lttquib. cauf,f^.uu, duplex e(l  interprecauo:i.quodeocap 
ru,&gratnitahabirationc  |-Ci'm:l]A.,inuc<:lanec  rcncanturquidcmpro 
decenorationc  :qua;opiniocrt  DoncUuieptgnorib.c.^.\hi  ait,nallo  nio- 
deinuedlaceneii,  quia  inuehens  condudor  non  lic :  pro  qua  opinio- 
nefadr.qoodcuinmetcesfirprincipale »  ad  qtiodcondu6b>rtenea!* 
rur>  celTantcido  clebico,nec  ceneancurinue^apiodecerioraiionc.Itf 
facir,  cjuod  in/.4.r/tp.K7./«  i.  /w/r.rf.  Jafon  mouct^quodcuni/wf/./.j. 
JCtusgtatuirampioponacconLclliim  habitationcni,&:pignon  tanicn 
iiiucCta  cllc  ncgct.'&:  dubitaic,an  iiuc  obligacapromcrccde^qux  nul- 
-  keft,  (lulcum  pcne  fiCjproinde  &  perConlequemiaiii  videatnr&lioc 
▼oluinc  JCcus^quod  omniniod6inucda  non  teneanmr»nec  quidem 
pro  decerioracione.  £c  camenp6tcIlre{ponderi,tacionemfiu(fi;du- 
oitandiquoad  Jominium  xdiiini  j  &:cui*,  vt  paulo  antc  mouimus, 
non  vitlcbaturconductv^i-  prn^uib  prarjudicaic ,  c^iioinjnus  mucc^aa 
quocunqj  tacico pignori iplicenctcniur.  Addam  Cic  hoc,non  cxLiudi 
in  iJUy  ii  m.  hyp.  nexum  pro  deceriorarione  •  &  ideo  llmplici  le  r  J  C  ttr 
ae^reinucifbtcneri,  quiaiantum  cogtuuitdcnicccede^uaf  fciiicec 
«dcntiaic  eft  condu£lion:s,quod  in  eam  fcm  per&  pcrperuo  vcnit:dc- 
tcfioratio  auteni,vel  i]uod  proeacftprxtbnuuin  .cftaccidcntaiium, 
^quodnonicmpcrvcnit  in  loc.uioncm,prouewieni  quippccxculpa 
-  &:deIiAo,quod  prxfumitur, cum  quisq^  boiiaKdere vciincelligatury 
ideoqiJCtus0f4^l.^eainpiaeft3rionemnooactcndit.  Ethscefto-  ' 
pinio^rci2ndaad<(./.5.quod  nihiloroinuspro  deceiioratione  inueda 
&illatatcncancnr.c]ii.vcomnnmi<;m.'ii;is  Intcrpp.  crt  (cntcntiajpcrca 
qn.x hacdc  re/J.i.Mifwir.  4- W.157.  Kt-L;u/.int.  icnbit  :  pro  ».]uactr-un 
hoc iacic, i|uod cum conduttoi  primu^ ,  qui gracuicaiu  habicat Jouciu 
.tooceflir,minim^etiamgrariamoett(eacnrfecil&damni  fi  quodda^ 
nimseft,iedhabitanseonominetenearuc  vcl  commodacivelprcfes 
vcrbis  primo  conduAori,  qui  &  ipfc  rurlus  piimolocatoricenccur  ob 
damnum,  c^uod  habiransgratuito  dcdit  ,non  immctitoab  hocinnc- 
^iaprodeicnorationcdcbcntcfic  obligata.  lllud  dcniquc  pro  fup-  , 
-plemencoaddo.cactca^  hypochccam  ftucluum  in  cudicis  prsdijs  cti- 
ampoiledfci  conuenrionalem.4}j./(fjf  6ui.%.dtptrt..l.fonir.iui.t.Q^ 
ftt.  Scd  non  eo  gradu,qno  inucdorum  in  prsdia  vrbana,qux  na(ci- 
nirnmulcxf.i(f>:().  Iraqucnondubitandum.qninetiamiiroiaorfilll- 
dum  (oudiueat,&u^his  ucito  piguoci  (cxicaauu:. 
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Capvt  XII. 

J)€  hypofhecMtaeitd fieeUU,  qimmhthetqm  in  refeSftMimjre'- 
HitHthnemAHtemptionem  ddium  veUlterint 
"  reiieredidit, 

I.  Debj/pothLC.t<iiliuminquarumreslitutiottcmcredtfMineJl, 
X,  ii^iddenm&dUlsnbm* 

4.  I>ehkquorumpeeiimmemfU^,&tiifrimitderefifUU^f^^ 
eniftd,  ' 

ESt  de hoc pignorc fcu hypodiecatadca \tp\\Jt.\,HqieSi,cduf.figit, . ■ 
r4r.£cltib  lcgisenim  appeliationc  comprehciHljmusquoqjSCtu» 
qao jttxca<f./.i -pignus inrul.c datum  eftei,qui  cicduht ad eius  reftitix-  . 
tioncm.Dicitut  quidcm  huic  priuilcgium  cxigendi  compcicrc.  l.crt'  ^ 
iitor. i s -^* rcb.crai.  l  cum diiobiu. <^x.S. idcm. i o.pro Socio. l.Ji vtmn .  1 4.  § . r . 
debon.aut.jud.  poff.  in qoa,  quoddttbinmaageri  idtnbuicacMarco, , 
cuitts  9cmentiomd.i,u  vbi  tamen  oignm  infulx  ccedicon  dacnm  dJ* 
dtm^quodvt^uesinmpltdcxigenaipnuilegiolongcdiifect :  quod 
tantum  llgnifiLat  prLulationem  pra:  crcdiionbusahjs  chirographarijs: 
nonautcm  tnbuic  |us  in  rc.  Non  dicam  ,  hg  iiticAii  hicpcr  priuilegi» 
um,prxUciouisj^;>anncxum  hypocheca:;  icd  pocius,  quod  pjriuiie- 
.g^om  fls^os  hypotheqe  laepd  concacxanc ,  ob  qualitacem  caafiB  vel«  * 
.  pcribn^ :  vtappaxet  exeo>  quod  depriailegiohrci  didtnr ,  {.;4. 4c 
fA.MU.jud.p9ff.  &  pupil lorum ,  /.  1 9.  citm feqq.e^d. tit, qoitamcn  Sc  hy- 
'  pothccamh.ibcnc.  Etprobahihterdicemus,orationemMaccifcciiIc 
tancimi  mcntionem  funphcispriuiicgij ,  id  SCto  fecuto  ,  vt  moris 
erat,adptobatum,&  audumiofupcradic^aiiypothecatliilVe  i  co 
ai^amenco  ,quodidSCtnmtem{K>ribosMarcitaAumdicinirl.t.^  . 
tm,l^lpeA.  Fitauteminomuibus  textibus  fiipmcitatis,  cefticacuMiis 
mentio ;  quod  caufim  qna»ftioni  prxbuit  ,an  ea  hypotheca  WPnigl 
ad  eum  pertineat  ,  qut  crcdidit  iu  fpecic  ad  rellirutioncm  aedi- 
um  collapiitfum  ,  an  ad  eum  quoque  ,  qui  in  e^omus  bpiabuiH^ 
dx  Sc  mmancis  cuinam,refcdtaaem,ccedidr  pepini^;£quidem  a^ 
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tt<i  cft  rcficece  ,  aliud  rcfticucrc,  vt  probarat  cx  /.  numjk  37.  vtif, 
S^fyiUimm,m,Sah<{\xo  cic.fcr^  rempcr  vcuncur  JCci  cefc^oiiit 
verbo»(luin  agantde  aBcUbus,  quami»K>niinc,  ne  manc ,  petinir  caa- 
liodunniinfe^  £irr>  fi  vcrbi  icqoanar  propriccacero,  hzc  hy  pocheca 

adcum  pcrtincrc  T-nininicvidcarur,  qui  in  rcfcdUoncmcrcdiciic.Er  ira 
ccnfct  Cuiacius,  m  not.  .xd .vuniMl.Roberti  Jib.i.up.  14-,  qucm  fccutus. 
c(lHunnius,qui cameacodcmluco^hanch^^pochecam  fcnbic boni; 
pablid  caula  cHe  introdadam,<)afniiS  in  aedincijs  &  lapfis  reftfcaen* . 
ais,&  i  jsdccn  cenendis,publica  quodammoda  vcrikar  vcihcas ,  v  c  i  A- 
ttgrafinczdifida:  Qusc  H  vcramnr,&iilciiabcrequoqidcbcchypo- 
chccam,qui  crcdidic  in  refcdbionem.Ec  lanc  cum  dcformitaci  vrbis  no> 
xpinus  occuira(U£  per  sdium  cunlcruarionem ,  necuaDt,  quam  pcc 
collapiarum  rcilicutionem.-nimis  quam  iupcrlliciofum  videcur,pouc% 
cadcm  racione»ncgarc  jacis  idencicafem.  £r fal(ura ,  vciquc  geneeale- 
pon  c  ll,  quod  nec  ex  pariute  racionis  jas  (Ingularo  ad  coicqucncias  fit 
produccndum  :quinimo cum racio ficanima Lcgis,  (icuccorrcdfa ra- 
uone,  hoc  pio  l#x  corrcdti  inteliigicur :  ica  dataeadcm  rationc  lcgi»„ 
idem  jus  ponendumcA  :Sed  &  non  vidco,  cuihocjuscxorbicans  de- 
beaeappciiad,quod  cx  squiifima  racione  huic  creditori  dachypochs» 
Cam  in  re,  qosr  dtra  pecuniamciaafiiificc  tuicaratcampneferam  pro- 
babiliter,im4NMnnino  fenciri  poflHctqaod  cctam  reie^ofiib  verbo 
Itfticuuoniscx  mcntc  jCri  conrincacur:  cum  videatur  quodammodo. 
|eftitucrccffc(5tu,qui  icHcicndofacic,  ncxdesrii:;nr.  Quod  autera; 
dicirur,plus  facccc£ciliuicor,iucptumaucamb2guia.c(l  :pluscnim  re- 
fiicacosopecisfiidtdcdnoaphicfidctqaiad  s&inieBdttctCdtcqo». 
^ad  rebdcndum,  qoancarajiimitam  ad  cqaiucemiuuos  caciri  pi- 
^orisaccinet:  ccceroquin  ei  qao^^i^&i&^  bjpochecamdcderis, 
qui  credit  in  xdificium  plancnouum  in  areaponcndam :  quodta-- 
mcnnufquam  tr.iditum  eft.  Et  Dd.  iane^/.  Bart.  altjin  d.  l.  i.  confii'- 
fim  rcfetlioncm.kii  reilitucionem  vlurpanc,  quin  &.ferc  lu^m.tttii.$7\. 
Ofp.}.  Itaq;  opinioniiftiCuiacijomimiononriascifcimiccendtaSi.' 
ica  dc  xdibus.Sed  (i  quis  ad  rc  ficiendam  oauem,  auc  quam  rcm  aliam^ 
credidcricpccuniam.-an  &  hic  habebic  hypochecam  i  £r  priori  illi  qui' 
v.c.  in  n.iuem  reficiendam  credidit  Dd.  communirer  hypothecam  ca- 
citam  cnbuunc,  tedc  Ncgu^nr.p  i^embr..^.n.i6i.cafu.  i<>.dcpro cccto* 
^onic  Cwdr,  i,  njffL  7  .n,  ^.polfpr.  Scd  haud  fcio  an  id  jure  noftro  &- 
w  {(obetiu.  Ptiailc^am  q^dcm  exigcndi  £€iftiiak  hnicdacoineil^ 
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t/}U(in miem .  iG.    /.  quodquv.  j  4. dehon. aat.jud.  fed  ab  eo-  apon  rcdh^ 
intercuradhypoiaccanr,  hic\im.lnl,\dn  qiub.Muf.ftgn.t4C,  taniura 
Je«dibiisi<)pro<litamiitrfiu(qaamdeiiMie ,  tacuronoii  vi<ienir,va 
puliocextcndanuisrinecextuKumncceademfic  ntlonanis  &  xdi« 
um.  i  ficrplendori  vrbis  quod  triburameft,  non  potefl  locum  habcre 
innauirnam&raliaquccdamrpccialiaobillamrationcm  placuit  ad- 
mitriiveluti  ne  rignum  adibus  jundhim  foluaturita  vi  ncc  lcgare  qui- 
dem  licerr,  1. 1.  defigno.jun^,  l.  qui  res.  9  8 .  mf.  de foUtt.  l.  cetera.  ^i.&LSe* 
ibfMr^ 3 .  de  Ugat.  i.  Etad  cextus ,  quibus  fiiam  opinionem  Do^ces 
adfttnereconanturin/./w/itf.  6.  Qui  pot.  6" fJiN.  97.^4^.3.  jamvoJgo 
notae(lrefponfio,quod  ibi  non  dc  hypothccactacitac  indu^ione  aar 
conllitutioncjfcdcx  hypothcli  hyptliccx  fiue  cx  Lcgc  ,fiuc  ex  pafto 
coailiturxjde  prluilcgio&:  jurepra:lationisqu£racur,necanimaduci- 
senintDd.  quod  racio  JCti quodpecuniam eius  faluam&ci- 
actotius  pignoris  cau£im»iioncondudatproh7jpotHeca»(ed  pro  jure 
prxUtionis,  &  quod  antenorcEedicotnon  pomt  jtlte  queri  fibi  in  ju- 
oamfieri.quodillc  prxferarur^qui  fipccunfam  noncredidi^t ,  ille 
■  nuUum  prorfiis  pignus  habiturus  hiifTcc.  Scddthacre  pUiribus  cgi- 
musadTreutl.p.  i.dijp.i^.de  kaefc.  cnd.th.  7.  Ut.  E.  Quod  adhoc,.j; 
'  qni  in  rem  aliqiiam  eraendam  ccedideriin  t,non  dc(ant,qui  &hispne- 
•  lerpriulegiamexigendi  tacicam  hypothecam  tribuunt,  quos  &eoa' 
Bon panueautoricatiste&rtC0«r4r.  i.nar.  refolut.c^p.y.n.^.Stdidemve^ 
ftacurcommunius  conrra  (cntirc  Do<a:ores,  idemq;  Se^a^.p.i.m.4.j^ 
n.i6^.cafu  17.  Et  proeafcntentia,quod  nimirum,qui  crcdiditinTcm- 
aliquam  comparandam.non  hypothecam  tacitam^fcd  li  dc  hypothc- 
caexpcedafibi  profpcxeTit,  prariationisjus  habeat ,  contra  ;mteri6res 
credicoresfaciuntM«ri»i»/:5.^./>Au;^.  ij.de  tribut.  allien.  L  limj.C^ 
QuipotA.quamuit.  ij.C.depi^wr.  Er  itaaccipiendacft^/.N.py.^.^.quaL 
confufimproponit,creditorcs,quiinrcrrciendumauremendum,&c. 
«hrdcruntpccuniam:  &  quos  n!mirum,vr  paulo  anrc  diximus,habcra 
hypothecani,  refpcdliuc  cx  Icge  auc  conucjitione ,  piufupponcndum 
cftiVtqaslHbni,  quasctadacaribidejurc  prarlarionis,  locusefle  po(^ 
fic    QyaEricaraucem ,  quo  modo  accidcrc  poflit,  vt  in  re  dcmumi 
meapecunia  empta,  altcrpoflit  cfl5raiiterior  ?  (  diximusenim.il- 
kim,  fi  de  hypotheca  fibi  profpexerit  ,  aiijs  crcdicoribuspricahusv 
prjeferri:)E>icam  cafum  hutK  conringerc  i.fi  cui  prius  omnia  bonafu-^ 
«sititobUgau,  qui  inre  pollqusil»porior  eftpoileiioribaf  ciedictK 
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ribus, autvtique comiUts^ncurrit.- (de  qaotn£r.pluribus ;  Quiaa- 
tem  ciedidicpecaniam  in  remcmendam  cumpado  pigaoris,illc  in  re 
cota  pociorectt.  2..  Comingic  hic  cafus  in  re  alicna  pignoris  data,vel  ei 
dcbitaqiii  pignits  dabac.vcl  hvpothccarobligabat.quod  &DoncIlus 
notat  Tracl.    (fi^n.cap.  Di hu  qutpottores.fub  fm.  Etcnim  iupeiucnicii- 
tia  dominij,qux  continnat  pignus,&cir,  vc  pocior Cit ,  qui  rem  vc  nia- 
xim&adhac  aUenara  accepitpi^nori :  aifi  poAerions  pccanfa  iocric 
comparata&  hypochecq  c  x  p  rc  l<»^  obiigata.Qttia  (i  quis  rem  emeric»8c 
anteconditioiic  pignon  obliguicrit,moxpccviniam  aTitioacccptam 
(ubhypothccatradidenc  vcnditori.Titius  poilci"iorlicct,potioi  erit. 
Cum  non  habcac  poiTO  hypothccain,qui ad lem  cmcudaui  credidir, 
mo]comiiiasHabebit,caicts  pecania  fimpltctterfiiic  laes  empta.Idqoe 
controoecfiam  nonhabec&ced  ica  jus  regulare:(edexcipicurpopiUilSt 
coiospccunia  li  res  cmpta  lir.tacitc  ipfi  eft  obligata./.Ii««^..7.»M^.j{^ 
potior.  l.pen.  C.  ie  fcru.pign.cUto.  l.fedjt.  j.  tnpr.  ik'ribH}.,eor.  nm  fub  tut.  qtJnc 
locaprobanthanc  hypothecam  dclccndere  cx  conditutiunc  Impp. 
1  it  111  (i././>t/;.mentio  cutoris.vcrum  noneius  qui  emic,ied  quikiuos  ex 
pecania  pupillariemtoSjmana  mifit,fi:il.emto9stqaoconq;:8ctextus 
noilhabcncde(lin^onem,an  res ,  pupilli  pecunia,itatoieanaho  iic 
emta.Quinvidcaturpoti^jtis  iftudpcrrincrcadrescmtas ab  alio,qaa 
dcucorc  .•quoniam  t\on  t.icilc  nili  in  ca{u  ncccllitatis  lcgcs  inducunt 
tacicam  hypothecam; vbiautcm  cutor pecunia  pupilli  rcm  emir,  latis 
alias  popiUo  confttltam  eft  per  vrilem  Tindtcarionern  l.x,qMndxx faS, 
titf.vtodeesiftitaljaiatio.qnod  lesei  oai  dominus  eft,oppignorata  el^ 
ie  no  poteft  l.nejg  45JlrJLI.qaamiiishictc(ponderipomc»qaod  adlio 
"vcilishuiusmodinontamvcrojurcdominij  ,  qiiam  ex  xquitatcfctc 
accommodctur.vi  in  fpccic.  l.fi vt.  S.C.derei  vinduat.  l.i.  C.  de donation. 
(putfubModo.t.vxor.^j.inJin.di:  donaf.  (onutg.  N.  6\.  up.  \.%.\.l.in  rcbiu 
xo.C.  44jinrJ§t,&.  praercteadomintum  aliquod  poceftconoenire  cutn 
hypothccajvttrad.abirausinf.  vbidc  REnvs.  Illudcandemaddo^ 
quodhypothecariaahquando.vindicationcin  fpecicdifta^vtihoreflfe 
poteft-.quiapcradquidtioncm  dcmiinij  njspij^norisnon  tolhcur./.i 
i.dcpignor.  dc  quoi«/>.  Ub.  j.  vbi  de  iciuiana  adtone :  vt  vci  hac  dc  cau- 
{apuptllo  hypochecain  reqoam  ipfius  pecoitia  tutoremic ,  ncganda 
non  videator.  locerpp.putant  inatbitrio  efte  pupilli,  hoc  cafii  an  eam 
tantiimfibihypothcc<;obhgatam,an  adamfitam  juredominijefleve- 
,irr,iuvcpr«xitttocvciiUudcleg^rit>iuiUaaachypothecartaft^ton 
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aucinrem  vtiliagctcpoirc :  icd  vbx  empcaatcrtioeft.tantumhypo- 
tbecarislocame&.Quocl  poftentisredrumeft}  neq-,a<lmittendomft 
.•quod  cttm  alijs  vidctiu'  prol>areN^«./>.<rr.5.ine»/^.i  .//.3  9  .quod  &  ifto 
cai^i^ tllido quklem  tantum pupillus  habeat  hypothcca ,  lcd  il fortc  . 
emptorincipi.it  non  cflc  fohicndojtuncei  quo(]-,competcre  vtikm  a- 
Cbonemtaaquam domino,li  fortc  pcr  hypothccariara  adioncmob 
concuiium  aUorum  cccditorum  ipii  non  (it  (atis  conrulcu.ProrftisLc* 
geshypothccamunttttribtiurit,  neqinuftrumeftcxttaeastninccrto  - 
■  Tagari;41c  quod  }u(l.  in  /•  3  o.C.dejur.dot.  (auore  fpeciali ,  muiicri  ctiam 
vtilem  adboncm  dcdit,adahoscarus  temerc  non  elHrahcuJum.  Pri' 
iUud  vbi  resatutorccmtaclljdc  clcctionc  pupiUi ,  jiixraca  c^ux  rctci  C 
cx  Dd.Ncguz,' p.i.mofil/.^.n.ii^.C^ lyC.  inlubuhus  paulo  vidcrur, 
necin  pupilli per(bnaqnitaliSypo(cfth3beielocum.Haochypotfaic-  . 
cam,mreexpccaaiaalicuiuscmpti&  >  etiam  miliri  tribuanc  Intcrpp. 
S.dicetus  inl.lket.  7.  C.Qmpmores.  ticguzjtnt.p.i.  mcmb.  4.».  i<>4.  pof 
gbjf.  m  l.  quamnit.  C.  diptgnorthm.  qu.c ad  hoc  adducic  /.  ft  vtpropoms.  j. 
'6.C.dcra vind  vbi  vcihs  a»^io in reift  miUt i datur ;  qua:liccc& plus c6- 
tmere  videacur,quam  hYpothecariaai^to,egotam£  inhuiusmoilici"' 
fibus  introdufti  jaris  (itigubris  non  facile  admiicriiiii  huittsmodiilla- 
'  donem,(e<lomnioo{'ubiIllendnminccj  puc.^ucnn^,cuod  texcusdcii- 
niunt:  nequc  vcrodubinnu  Jl,quinm</./.S.pcrvtiIcm  \  iiidicationem 
noacHohypochccaria.lcdinipccicdiclavindicatiomtcnigaiuiiqiiod 
&KubiicaconhLmat.  Connc.\aqua.iliocft,dcraditijsempcisexpe-    .  : 
eunii  credtta ,  qua- 1  uxtrai.  vif.  C.  ^e/>/^wrflr.videncurncxx  pignori.fi- 
quidem}ufttn.creditoribnstTibuitadionemcontra  hos  qui  mihcins 
portidcnt,quicugnnturpccunial"ohicre,auc  vtiq-,tantu,qnantimiht:5  ' 
iil^vcndipoirunt.EtlocjuiturtantumJuftin  ibideargcntarijs.mcta- 
xurijs  'quod  verbum  ibi  cxphcat  Goth.exCtuAt'.ml.io.C.dcmui!.lcg.lilf_. 
Xi.}Ckah}s  negotiatorrb.qiricx  pccuniaacceptamiiiriiememnc,  licet 
in  hocexptelOm  ccedttanon  fueritpecunia:qQod  tamcn  matacum  vin 
^cmr  ptfAitb.ftbkftaiuex  N.97.c.4,vbi  vidctucrcquiii  conueniio,^ 
vcliccrcdita  pccunia  .-\dmilitinmcmenda,ibi7«i/»/;j.<in'J/r/tr//;f<.i«- 
^i/Jl-d&generahtcribi  di!p()nitur,quod  in  J./.r/r.  C.f/.'/;/j,'«.tanrum  dc 
ncgociatoribus  faucitur.  Cuiacii^s  ad  X.i  3 6 .  cxillimat  pei  d.  /.  i7r.  iplas 
mmtias  ftiiftc  ab  argentarijs  Scahjs  ncgotiatoribus  oppignoratas. 
Qtiodt^enhaudfcio,  an  iatis  (itadmentcm  Jur.ini.iiii ,  indtH.  k 
fft*  <}tii  potiiu  hoc  videtnc adkcilG^,  vc przcei  hypociiecas ,  quas 
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ci^odacoiietilli  daie(btebaat,  milicia  ^uoquc  empca  ex  pecatiia* 
tactt^e(lifitobligata.Sediaie  obiciuaJiqatdi  qoidquam  vixadfimiaii 
poccft. 

Capvt  XIIU 

1 .    De  Ijjpofhfca  jiiekonnntjfarij. 

%,   Hjipothecainredmto  ab  bojiibm. 

).  Hmtbecalibnmmmlueriuttfti^ihi, 

5.  Sa^ularif{^eciesexLvk,itd, 

4.    ^c.h)potbecaac(e^iortimi.  " 
7 .    An  res  rCsvdita fit  obligata  pc-nditori? 

illsTlNiANVsin /.i.C.fow.</</f^/ff.cumdcdilTetlegacanjs  inbonis 
omnibus  tefliacoris  cacicam  hy potnecam ,  mox fitb fin.  in  vcrs.  &  hac 
fiquidleeatariosalnrnteftitoeieiaifiisefttinea'  ipia  redat  fideicoiB* 
miCIaiio  hypothecam.  Pucat  quin  Barcolus ,  quod  hdeicomminanus* 
£1  pfobat  intcrencfiia,  vtab  ipfo  hercde  accipiac  fideicotTtmiiTumw 
vigorc  iftius  hvpochccac  contia  haeredem  ctiawi  finc  ccffionc  agere 
|>oific:pcouccum  refecc  &c  iequicuc  iie^u-cant.p.2..metnb.^.n.i9. Scdnos 
eamreateotianieflcfid&npiobabimas,  it^,  Dt  Kebus.ltb.  feq.vhi  4» 
hypochecanomiois.  Icem  cadcambypothecamliabetquisqueineob 
qaemab  hoftibastedemiciua pecania.Senius ab  ho(bhustedemta9(> 
ftatim  fit  redimentis,{cd  quem  licear  priftino  domino  offcrenti  pECii- 
umfuie lytronjluerc/.iwi^i-flo.  \z.%.fiquit. 7.  de  captiu.  Qlu  honiinem 
libenmiredemic,incerim  dumotferacur  pecuoia,  ineo  hypothccam 
habccytptobatat.X.i.d' /.f r^y^r. iJJHbtr,  ty,C.Je  hit  qutpofilim.  LJi 
fgttr,iS.D.todA,fiMm.^y  S.vlt.deltgat.  i.Lquitefimntnto.to.S.i.dtti' 
9  JtmUHt.^  dicemus  quoq^  \nhi.DcRebus.  Huceriamtefeiendaefthy 

SO<heca,quftmhabcnclibcriinipris  lucris  nuptidibus  ,  qua;a  patrc 
cfttnaoadmacrcmpecuenccunt,quxnubuitcru  l.hacEdici.C.^.omm- 
hm.cMfee.ittift,  Accvufioseqaidemcumlocumicaaccipit  quodpro 
jilts  fikcoltaribas  inatitalibas  les  mattis  fiht  obiigatae.  Sedenim  ea  ex- 
|pUcatUViKtpoftaliosmonecSaIicetus , violat  literam:qua: vuIt,qaod 
tosTKOBipfoboPi»adfefti<,Cciett|>iic  adfe^fint  obitgatxlibc' 
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<xs:8c  tdilUtni>bie.<£^iuncni,<|aodr95  propiunon  poi&ceAr  hvpo- 
thccata^jam  fnpi  a  rerpoiidimus  in  qiutn:.  dc  ic  cx  pcciinia  piipilli  cm-  • 
pca ,  &  plura  diccmiis  mfr.  D:  rf6/<5,aii  rcs  proiia  pollic  dommo  ipli  pi- 

fnociedcaexa?  Rcteruuthuceuamquidamfpedent/.PtfW/jan/ta.  5. 
.  Wr  iHquib.  uuf^tgn.  r^w. videlicet  fi  qtiis  6deiubeac  pro eo ,  qui  jam  4 
ance  rcm  e^salceri  ^l^ondcdemrcani  id  fideiullbr(ciiet:tacice  c- 
nim  hoc  ipfo  rem  obligirc  auafi  de  nouo  videtur.  Ettamen  videri 
potius polTichxc  non  tam clTc  noua obhg.atio pignoris,  quam  vetcris 
a  debtcore  idiiXx  cacica  quardam  approbatio  toacihablcio.-  Sicuti  con- 
ibttobligadoneni  isei  aUen^  poftea  i  domino  ntam  haberi  pofle.Plap 
aejuxrapriosiUudhac  hypothecafaetitacitanonlegalis « ledcon-  . 
iKntionalis  :  Sicuc  dc  qux  oc  padlo  de  vendendo  (quia  fine  pl- 
eaoristftud nonliccret) indiicituT in fpccic, f.v§.r/f.  Oujpotior. quem 
Tocumtnfi. hbr.  }.«/>.  2.  vbi  de  in  Jmiduitacc  pignons.expUcabimus. 
Qaahs&iUafuerit,qux  iaduciiuc  ex  pa^o  de  ingrediendopropria 
«iitoritatate>qaod«aDd.naditl^({i««Mr.f.  5.  mm:  1.11.4.  Itemque 
^ood  fi  oondoftor  pro  mcrcede  quafilam  res  obligaaic ,  &  finico  cem- 

J^oremaneat  m  condudione:  p  igiioiaqneq^  taci^icpctita  fcnfeacgt 
.  uem.  I  j .  § .  Quj  implet.  1 1 .  LocAtt. 

Hucicidem  pcrnnet  fuigulatishypothecEcacicx  fpecics ,  quam  j 
proponit  licgut..f.tJMmb,^.n.i6j^.Xdfu  zucx  J.vlt.ln  qmb.cauf.fign.tac. 
CcsaixolmwiliocfiimnMctamadfcapfit.quodperobHgattonemex  \ . 
<aii&tcansaftionis»videacurhoctacitc  adbim^Tttesveiuret  in  obli- 
^arioncm  piimxu.im,  fiTransattionialtcra  parsnon  flec,  qudd  (?cibi- 
dcm  refcrc,i3c  non  oblcurc  probacSahcccus.  InccnigitBaiTolus  obli- 
^cam  rem  in  caufam,  6c  pro  obXeruacionc  cransadlionis ,  ica  vc  ii  poll 
iiflUiveHt6riii»ettaiisa&oiiemqiii'iemobl>eauic,  ncm  excingaacor 
'liyi>otheca,(1caeiiiqAhocexplicandani«ft)  led  excauiaprimxobU- 
•^ionis,  fuper  qua(fi:iIicetnonfa^nouatione^  cransa^io  (siStztB^ 
alcerrem  obbg.itam  perfcqui  polfit,  quod nocabilc  cft <Sc fingulare. 
Spcciesfadb,  J./.r/f.  hxccft.  Tucorishxresconuentus  cutclx,obad- 
•miniftranoncm  a  defuD<^o  geilacx  ab  hxrede  pupilU  (idemautem 
Ibrecfi  ipfe  egifiecqui  pupdrasfiiCEaiyverdaranteadhac  popiUan  ae- 
«tate  ahj  eius  tutocesjcom  eonan&gicj&pro  ob(eruanoiietcanfiUMo- 
•nis ,  fundum  fuum  proprium  obligauic.  Po(lea,(ica  enim  ponendttin. 
«(ljherescutorisatransaAionedisce{lit,qU2ritcic,an  illud  ptgnos  ez 
noua  tnuua^onis  cauia. obligamm ,  cxprirec?  Ratio  dibnandi  e(U 
*  H  •qaooiaoa 
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quoniamip(atransa^o,obquarn  pigmis  obligatum  crar,  cfiflbruci 
vidcbatur.  Seticontrarium  iclpondetm:,  quoniim  m  vetcicmcon- 
cradlum  cenicacur oblig-ica  cflc  liypothcca :  cuius porio  haec ratio cltr 
«|Wo4cimiexveicn6c  niinicum  cx  qmil  contra^u  adinioiftiacioui»^ 
'  tuielccoauencuselfecheres,&excacaiifa,obrenUdefiiiiAi&nMd^  ' 
'  ,     l^ftamhetcdi  pupilltfacisfaccrc  tcncrctur  C  &:fUc  cnim^ntelligicui: 
'       vcrus  cont  ra£lu>;cti.im  in  h.mc  iplam  caulam  rcm  obligafll'  ccnfet  ur, 
Irnqne  rccftcli.ifroluiimiprobat  Accurluini,c]uiccn(cthoc  tantnmob- 
iigatiunciu  fundi  opciau,\  i  ab  hcicdc  papiilirctineii  polllt.  Etenim 
camresquain  ratorobiigauit,  procnl  dunio&  veri  pignoris  ;uce  ce- 
-  neaturJCcusvuIccasckn)  juiccllcrcm  quamobligauicherestucuns» 
quocflcr,fiinvetercmconcradkuroftiiflctobligata.  Exquo^iHtclligi- 
iur,fruftraab  A.Fabro.qucm fujiraconfutauimus,adducihanc  Lvlt. 
adprobandum,qno^  |ure  Dig^escutoiispupiliisobbgat^taciccnoa 
fuerint:EtcnirononagicurbicdetucodsDoni»,6<lhece<liseiiis ;  Sl 
IJ)ecialr  pignasaecedetegenecalrnon  inatiliterp^tcft>cam  fcdubi>* 
tacipoflrt,an  priuilcgium  £ue  hypotheca  quar»pupilkis  habcc^tran^ 
eatadipfiushercdes  (dequibusui<i./.i'/r.  j  ^^cil.explunhus.^iMadmi^ 
•  rrfh.tut.  Rcfcro  i5c  huc  h\  pothccam  tacitan-i.qiuim  cx  multorum  (cn- 

icntia icgaiaaus habet lurc i^ia  lcgata,de tjuo v.fup.c.io.cr infrjtbr.u  . 
r.14.  Deniqaefiibifpedcf  tadc«lwpochecx,cttamiefttcndavi^ 
^ascconiifttcinceiobHgK»accemombas.  Con(bt  cnun  eflenexa» 
pignori  &c  camen  criam  conftacquod  exprcilim  obligatx  pignorinoA  . 
f  fint.Scd  cnim  principalireobligat3,hocipluni  tacitcpcrconfcquen- 

ciam  agi  vidcaiK^jVtquxtebusipii^obligacisaccedunt»  jurc  tencan- 
carcodem.  ldc^^c^qaodtt*JAtmmL^C.In^Uf»eMif.piin.tac,fipvx- 
^        diompi^oiilicobligaram^tadas  quoque  licccdc  niaaihilexpiefi^ 
*  «Samu^cccditamentacicapaAioneineftc.Idcantumobitcrhrcad- 
fpergendumfuit:Cercrqu!n  depignorc  iftoacccflionum  plcniui  infij, 
'^y  7  //i>.z,p{r«/^Rfi>i«.  agcmus.Ab  aliquibusintcr  fpccicsliyuoihccx  t.icirac 

jxfetcur,quahabcac  venditoiin  tc  vcndica,doncc  ab  cmproic  prctmm 
^       ^loator.  ■Probareid^onantaf ex f. htHdm.  i).  i.iffari  9.di MS.tmfi^ 
IJun^ate.  luiehendtveni^tjfatdji^t.  §.iici».ieE&c4l^&dfiJlaci» 
•       tttr.    Equidcmvcrumcft.quodpoflitvenditorcottsquc  remretinc- 
•  '  rc  ,  quafi  pignoris  jurc  ,  dum  prctium  numcretur.    Scd  id  in- 

ducenda:hypo(heca;vcr«  nonfuflicic,  auc  nimium  quam  multar  pi- 
gn&cis  udii  ^cciesa4miaead«e4lcot.Hoc enimmodo  &  xcs  cora.* 
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moJatajurequoclampigaoris  [etiaetidiciiuT.l.creduoru.i^.^.j.iUfur, 
ixetsi  dus ,  L  tUu.  ^.dtiotjreUg.  <juin  ck  lege  nouajuftiniaiu  cx  omni  pe- 
ne  caulkpenniflk  «ereocto  el^ :  Arquin  caufif  i(&  oranibjis  nimis  ab* 
iUrddcoutluuipignusiikcmus:&  verojuspignansaon  cantum  ve- 
ttntionem,iedrei  quoque  tnbuirperfccucionem.  Ec  pignorisadco 
jurcquid  retiueri  pollc,  diucr('umclHjare  vcropignoiis&hypothc- 
cx.  £c  m  tcrmims  qmdcui  rei  vcudicx  .  non  poilc  veram  ciTc  hypo-> 
^thecani,oftendir,quodvendicorpleniilimo  adhac  jure  dominus  c(l, 
uavciemakedvendeodojcdooMido  fticadeadocamdoiiUAiuBcS^ 
£ciac  ,       .  * 
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* 
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%,  Irrorlttterpp.vul^* 

^}.  liediUtnaionedntkhrefumexfr^m&tdeifm» 

4.  Adl.^i.tnqmb.uuf.fign.rttc. 

5,  AMMMtuhre^€x^r(p nwlm  vfitrarml^nimmeseuiif9fit* 

HAdenus  diuiitoaes  hvpothecx  8c  exempla  (peciesque  i  caufii 
effidente.item^ue  jfonpa,propdfiiinniSiConjungamusjamdc 
*«asquz func ab accidenci.  Vnacft,qttodaUahfpocheca  hclunplcx,a- 
lia  priuilcgt .^fa, cum  jure praetacionts ,  quod priuilcgium  vel cft  a cau- 
fa,  vcl  apcrlona.vclab  vtroqnc :  &  facic,  vt  ciixm  quircmporc  po- 
ftccioie(l>concraregulam,  prioriprxfcracur.  Dc  qua  luh'.  iocopro* 
prio  &  libro;! V.  agcmus.  RuKiis  alia  hypocheca  eH^mplcx  ,  alia 
£a6ko variaca».cniusmodiellhypocfae£a  antichrecica ,  vc  italoquar» 
Ktt  podns  ptgnus  :  nam  rcs  qua  credicor  vticur  .  in  cum  quo* 
que  cransferri  (blec.  Arquc  hoc  rumirum  pignus  cll ,  ciSin  dehi- 
tor  ica  rcm  obligac  &  cransfccc  in  ccrtlirorem,  vthicpro  vfurislibi 
jcapiat  fru^us,&hos  cum  yfuciscompcniec:  Cereroqum  ea  cft 

H  a  natuca 
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•  iianiia(rmplicispignoris,vcrni£l;uscicciitociii  vfuraSj&rquod/Iiper^ 
cft,impurct  in  Coxtem.l.i.c.dedtllracl.pign.  Et  etl  anrichrefis  niliil  aliud, 
quam  mutuuspignoris  vius  pro  crcdiro  ,  tluin  dcbitor  pecunia  acce- 
pta,crcdicorcontraliypothccarmepignorc  vtitur,/.yiw.  ii.     i.  de^t- 

^  ffMribm. vbi  nii(crc  lapli  func Barc. &  ceceri  vulgo ,  dum  pro  aQdchi!e£ 
Icgenint,anriphonain :  &fiiaui$  eft Banolus,  dum  ibi  cxplicat locam  ' 
de  pigaote  pet  miflibncin  ex  primo  clecreto  confHtttturo ,  &  aitelle^ 
pracparationcmquandamjperquain  porropcnicniaturadrccundunij 
iicntliabcrnusin  pfahnis.  AHquaiido  pcr  tiopuni  pro  ip(o  pjgnorc 
vel  re  pignorataaccipitutanciclucfis.  l.Jipcaanam.  y^.d.pign.ii&.  Sed 
pruprie  ioauen<lo,quod&  ip(iun  verbum  4f  nocn,eft»cttmquisirMUnr 
vntur»flf:vbiinv(uraruir.  vicem  res  vtenJadacia*ciedicori»vtiht  jir> 
uui.c.C.  jQiffrf£imi<««c^.Ncotcrici  ancichxeitn  diftiQgaunc  ih  exprcl^ 

^  fam  &  racft.im.  lllamdicunt  quaiido  cxprefsc  conucnit»  vtfrudhis 
pro  vluns  pcrcipiintur  vtm  d.L  ^J.Jiea  i^.crt.JieA  Lege.  ly.Q.d.  vfu-'  . 
fu.  Poccllcamcnitaconucnircptuiibusmodis ;  ficnimtrumvcVdc-  • 
terminat^^velfinedctefininattone.  lUud  appcIlo»cttm  padto  placu- 
it,vtnon*omnes  onininofrndlus^d  vfq;  adccctamqaancitatcm  per- 
cipianrur :  vtluci  vfq;  ad  femillcs,  vel  quincunces  vfuras:&  hoc  rurfus. 
duphciicr :  vcl  vc  rctincantur  pro  vfiiris.dc qmbui  inuio  conucnit,vc  L 
vt  pro  maioribus,  in  pcEnam  mor  jr>qua:  fpccics  c  /.  i  (mS»-  3  •  de  pt- 
gurib,  vbi  pa^tio  ifta  de&nditacexemplo  vCaramm»  haseninrobmo- 
nm  liccic  ftipulari  maioces.tf.^.  5.  i»/.  IftciOM.^.  %.\Mif^ru.  Indetec- 
minatam/uuichrefindico  ,  vbilSfflphciterconocntt»vtfi:aduspeF- 
cepti  expignorecompcnfcntur  c»m  vfuris:  quod  ficri  &  ipfum  du- 
plicitcr  poccft:  vel  proraifljs  v(uris,vr  p^o  i  js  pcrcipiantur  frudtus.tan- 
quam ^icancifinc xtUmati 2  velnullispiotniilis  viuiis ,  vcinuicero  ca- 
xumqusaliispromitddebuiftent  finKbis  percipiantuf  t  Echdrc  dc- 
mumvera&propriaeftanuchrens,^perquam  credicor  incerim  qualL 
•frucluarius  ici  pignorar.r  con  (l:  t  .iitur,quo  pertincre  videcur,  /.  legutd^ 
^.^.i.de  Supell.  kg.  vbi  h.ibctur  Hientiopignoris  ,cuiiis  vfuscftapud: 
8rcdiCocem»,voiuDcatedebicoris.  Tacicamantichrcfinciicunc »  cum 
cx  tacica  &  prariumta  qnadam  Conttentione»&  pcrmiflionc  dcbitorift 
exptgn(}te  libicradito  ,creditorJttctacurfiruAas,&  quidem  nonfinfr^ 
plicitc|[>&dadlegicimanuD  vAffafum  medum.  Spcciem  hanc  antf- 
chrefcos  viderur  primusfortafTc  interfcccntiorcsobd-ruafTc  Cuiaciint 

^  cxi. inm dibitor.  7.  ia<j[Mi^. (4ufptgu.m.  Nam  ica  eum iocum  expUcac 
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t^l/^i7.qiiodiiquis,ciiiiiacciperct  pecuiuani  matifam.fine  v(iiri$» 
cieakoiicemobli^ucfitpignon  &  cradidcnr^pofficcreditoradlcgi- 

timarum  vfiirarum  qiKintirareiti^fiudlusrerincrc ,  quoniam  cnm  cre- 
ditor  nuliasftipuhirus  lic  vl'aras,vidcatur  dcbitor  rc,c]ua' fiudlus  terr, 
jprgnoraudo    c«.'adcndu ,  in  compcnlationem  benclicij  acccuci,  laci- 
tepennittefe,vtci«dttor&n€buuicictmr.  Tndtiamcenari  debitote 
cfleopottfct:  Ceteroqttin'(i<|iamvi$gn(tuitapecnnia  acccpca ,  dcbl- 
torrcmhypothecatamrctinuerirpcncsfc ,  vtrumqucpoftcaccllaritc 
debitore,crcdirora£tionc  hypothccariapolIelTioncm  apprclicnderir, 
cellar  dccifio<i./.8.  &jam  didaratio ,  tacits  nimirum  conuencionis 
prxfumptio.  AcqueitaquidcmCuiacius.  Sed  conimunicec  Interpp. 
AolUmtalem  aniichrefin  nonerant,  Scitli  vulgo  <fi.8u/rMr.^.intel- 
iiguncde  vrutispado  pLomi(Tl5,quod  Hunnius  tgnorauic,qui  Dd.o- 
pinionem&diftindionemhancinantichrcfin  tacitam  &cxprc(rini 
communcmcfic  aitr^/<<f/?.  jj.aiTr^depi^n.  Et  intcrpretario  commu- 
.  nis  non  caccc raiioncj  6«: aducrfo  Cuiacij  ilia  icntencia  dc  antichieii 
tacitaynoncacetfccupulo.  Et  quodadprius^  Ucec  paAum  inutile  fit 
ada0endum,camenndt  »  vcper  retcncioneni  pi^otis  vfiuasqu.ia 
conlequi poflit, /./>rrmfMri0»«m.  ^.C.dt  vfur.  £c  vluras  cciam  pa<£lo 
promifTis  indcbitas  dici  doccnt,/.^.  §.2.  rff/y/ttrww.  /  y;  wt».'.  x6.  ht  pr.  dt 
tottd.  ;»(/f^i.codcraqvrclpcciu,quo  indcbitx  dicuncur  viurx  pacto  pro- 
mi(rs,,pbceildicipccumagtatuita.  Equidem  non  Toicnt  vUux  pro- 
mirctfine  certa  qiuuuttace » qu«  tamcn  ntonVidecur  exprefla  f  uifle  im. 
^.il.Cttmdicanturvrura:recinerfvf<^admodnm  lcgitimum.  Scdfa- 
nc  vtcunque  (bleatadjici  quantitas,potcftcameiiahquando  ficri  pro- 
mifiiofinequantitate,  prsE{ertimpadto,cxquoa6bio  non  datur  :  aiic . 
dicam  in  ca  rpccie,v{uras  fupra  modum  f  uille  promifias.&in  fraudem 
Ic^ispignusacccpiflccrediroiem  vtlureteUdonis  &.ex  £hidkabus^  v-^ 
fiita&ilficitasconle<|uetetttr.  Et  (ane  pafta  cadianon  fblent  indud  fir 
Bevtnus^pievoluntate&conienfiiprxrumpto.  Atquin  cum  pecif» 
niagratisvtenda  darur    accipinir,  ab  vtriusq-,  mcnrecft  alicinim  ,vt 
vfiirashabcatcreditor& fiudlus  pro  ijsretincat.  Ncquccx  pignoris 
craditione  hxc  conucntio  lupcr  viuris  coihgi  poteft:  qucniam  pignp- 
iisfioishiceft»vtcteditoii  cancnm  fitde  ibrte,  nemoreturtn  daronot 
necadeocation'  connenit,vtadaIium  finem  dacionem  piraioris  tor» 
queamiis»vccreditorlucreturfrudbus pro viuris.Quin  prornis non fe-  . 
iiAdumci^vtitadzcttmvciuatuniuietdcbitor,  &  dumicgiracuiram 

.        ,      H  i  pc 
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peoamlptRitacccpi(rc,graui{1imis  vfuris  {ubijctatucv<liia]es(andfiiitt 

centcnmx,quxinij.8.perleginmas  inteliigunrur;  quod  alibipro- 
bauimus.&mirum  fanc  licvc  cicra conrcnfum  fuum  hisvfuris  obftrin- 
gatuccicbicocquifocccabalio  fublcuiorib.  vfucispccumam  accipece 
pocuiflec.  £c  rurfiis  qais  km  cicditorein,pfofeiniin  (c  gratuium  da* 
fepecuniam,  &:  poft  grauiffimas  vfiiras  exig^ncem  ?  reucraenim  exi- 
gtt,  dtun  fru^us  recinet, qoi  alias  i n  (bicem  impauiidi  ftudcnc.  hicvi 
inicio  paftum  hoc  de  rctincndis  fni<5libus  pro  vfiiris ,  cx  Cuiacij  (cn- 
ccntia  inducatur  ,  non  uifi  pcr  homonymiam  ,  quinimo  pcr  infi- 
gnemfallaciampccuniagracuitaappcllanir.  Hzc  (an^  in  caufafue* 
ranc  quo  niimtsinifi.8.  vecefestadiamtUamanndicefincepenrepo^ 
tiiecint,0cmoueruntHoticoroannum»  ^l.obfeni.6.  addica  negacione 
legetChind.i.fi.CutndibuorHongraruitapteuma  ^&c.  £t  duriuiculaeft 
cxplicatio  Cuiacij,  quod  ctiam  ca  pccunia  dicaturgratuiti,  fu  per  qua 
noncxprefsc conueniCyVCvfurxprxilencur :  cumpr^fcrtim,vtdixi- 
inusncceflumncfbciminicioconccadus  &  pignorisdaci  •  fing^te 
hanc  oonuenrioQem ,  vt  finftiu  pro  vfiicis  renneanmr.*  qiia  connen- 
tione  inido  poQta,duriterprofe6lo  dicitur,pecuniame^  graniicam. 
QuodfiqnisCuiaciifcnrciuiamdefcndcrevclir,  non  ponendumc- 
rir.quoddcbitorcxpreisc  rog.iucric,  aur  crcditor  cxpiefsc  conccflc- 
lit&dedcricgratuicampccuniam,  ied  quod  lioiphciccr  de  pecunia 
liinc  fnokumda,hinc  de  pignoiedando  conoenericde  JCcinQftii 
inadmiccendis  vfiiiis  Iblei^t  eilc  faciliores.  £t  licet  legitinix  vfiicc 
fatisf»ntgraues,tamen  cum  nuUaquanticas  aparcibus  effcc  decernu- 
nata,alium  modum  &:  terminum  non  potucrunt  ftatuerc.Ethade- 
nus  quod  ibprad.loconocacCutacius.Differc  cacita  6c  cxpreiTa  an- 
tichtefis,qaodlllaiecoat  modum  vfurarum  :  haecycronon  lciuat» 
8e  valeat',  liatt  ^qotmttas  fcodbiom  excedat  modum  vfuranim. 
Qoodcamen  oonicafimplicitcr ,  fed  cum  mici  falis  accipicndum 
eft:  ccteroquin  rcpcrra  cncc  fiaus  »  &  ciudcrcntur  lcgcs  (alubcrri- 
rnx,  quibusmodusvlurarum  cft  dcfinicus.  Sunt  ca  dc  ic  icxtus  in 
i.i.^  &  17.  C.  de  vfuru.  qua;  doccnt  ,  padlioncs  cusmodi  admicci 
propcerincemim  duMooique  eoencom  ,  Sc  proueoRim irodooiii, 
vt  licecaliquandofiu^Sbisexcedanr  modum  lcgitimcim**  caroeo  ooni 
^vbercatc  vniusforte  anni ,  ftcrihcas  alionim  m  compcn&nda. '  Et 
hmaao,  vcioter  praediaiic  diftiogpieiukim*  anlinc  vrbina  an  m- 
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•ftict.  Ininis,6cfi  quis  pro  pccunia  ccedia  6c  pro  Waris  «des  debi- 

tonsinhabiter,  non  ica  iacilc  prxTumemus  fraudem  ex  radone  LJi 
M.C.rffr/iWiyvbidiciturjCcnreripotins  ,  habtcationcm  vilius  condu- 
^tm,  quam  contridumillicitum  faniis :  cuius  rurfus  duplcx  dari 
potellraciotcum  quod  longjeinccruoriniciccdc  prxdia  vrbaiialoca- 
riroiem :  cum  quod  roalci  ikmi  nrovno  velalceroannovacuas  ha« 
benc  aedcs :  quod  nemo  feoeric  in  przdijs  roAids.  £cin  hii  magis 

2uam  in  vrbanis  >  duplexconfideraciopoceft  argucre  fiaudcm :  vna». 
forccdcbicormaiori  mcrccdc  ordinaric  antc  hac  fulitus  fuentlo- 
carcfundum.  Altcia,caqucpia:cipua,  (\  fundus  legiilatitti  niajo- 
xes&ampliorcsfrudu^fcrac  ,  &  qui  cxcedunt  <^uantiuicm  legiti- 
mamvfimnim:  veloii  iquo  cxemplo  B^Mm,C,  i^iikfigm.vtiiaiiry 
fi  cttmcencum  aureos  mihi  mutuo  oedidesj  fiindum  acceperis ,  qoi 
jqaoamkfoUhaiAuiGtw^  XX.  aureocumreddere.  Talis  padio  im* 

{KobaertT,  ncc  pritextuinccrti  provcnrus  porcrit  excufari.  Atq^uein 
lanc fentcniiam .lca. iu fumnu.  C.de  vfnr.  n.  i<S. Inucnio, inquic ,  [fcili- 
ccc  inccrminisnodris  }  padumidud  prxtcxcu  maioris  percepci  cmo- 
hiraenci  nott  pofie  refcindi  .*ccce|Af  cnim  ia  St  crcditor  kicetcom  iBli- 
^umeaentum.  QuudtamenpoteftinceIligi,cum  protabihcerpo- 
teratdubitari,vcrumfiu£tus||(Ictmaior  vfuraan  non.  HicAzo.  Et 
icaquoque^/o/Ji  in  l.fieaUgciy.  C.di'  Vfum.  Valcrenorat  padurr»» 
quando  dubitari  poterac  ,,vcrum  cantum  percipiacur  an  smnus: 
quia  f oufueait ,  quandoquemunii,  qcundoquecincum  accipi: ce<-' 
cecmn  d  indubicabitc  videacuc  commaiii  opinione ,  etianih  aliier 
pofllccontingcrc,  refciodancur  placita:quod&ibidem  S4ld.n.i.Sc 
Sahcetui  m  fn.  notant  :vt  nihil  hic  fit  rieccflc  confligerc  ad  Donel- 
him ,  quod  £acu  HunmusadTrml.  cpuJi.jZ.  Affincantichreli  padlura 
cll,vtcreditoc^pcofbrtc&  vfuris,  &  omnino  pro  inccgro  debico^ 
pnEdittm  dcDiroas  polfidcac ,  (  Sc  nimiram  e»lhi)&Qs  Qi^ 
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ribiis,autvttqviccumilli^coticiirnc:  Mc  quoinrr.pkiribm;  Quiau- 
tcm  crcdidic  pccuniam  in  lem  cuicndam  cum  pacto  pi^uoiis.tlic  in  rc 
toupociorerit.  x,  Contingic  hic  cafus  in  re  alicna  pignoi'isdata,vel  ei 
debica  qui  pigoiis  dabac.vcl  hypothccsobiigabar»qaod  &Ooncliiis 
nocac  Tra&.&fipr.€ap,DelM^f9tMm,fiikjm.  Eccnim  fupenienieB- 
tiadominij,qTix conhrmat pignus,facir,  vtpotiorfit ,  qui rem  \tma- 
ximcadhuc  ahcu.am  acccpitpignori :  nili  poftcrioris  pccania  tlicrit 
compaiaca&:  hypochec^cxprcl!»c  obiigata.Quiail  quis  remcmeric>i$c 
ame  conditione  pignori  oDligauerit,niox  pccuniam  iXicio  accepcain 
(ubhfpothcca  lura^deric  vendicori,Tidus  pofterioTlicet,porioreric» 
Cumnonhabcatporrohypochecam,quiadcem  emendam  credidir» 
mulcominushabebir,cuius  pccuniafimpliciterfuitresempta.Idquc 
controuerfiamnon  habet,6ccllitajasrcgularc:iedexcipicuvpupillus, 
cuiuspccunia  fi  rcs  empca(ic,cacitc  ipfi  eil  obIigaca./.J<im^^.7.(»/>r.^t 
pciiar.  Lfm,  C.  Ae  firu.  fignMSQ,  l.fcd fi.   mpr.  derehi,tor.  tfut  fub  m.  qiur 
locaprobanthaoc  hypothecam  (kercendece  ex  conflitucjonc  Impp. 
Fit  in<f././ifn.mentiotitcon's.vcnimnoncius  quiemit^fcdquileruoscx 
pecuntapupillaricmros.ni.mu  nuiir^fcil.emios  aquocunq^t&tcxrus 
Don  habcncdedmtho ac m,an  res  ,  pupiUi  pccunia,i cutote an alio  iic 
emca.  Quin  videatur  ou" )  as  iftu^penineceadfes  erotasab  aiio,  qua 
dtococc  .-quoniam  non  facile  ntfi  incafiinecefticadslegesinducunc 
tacicamhypochecam:vbiaucemcurofpecuniapupilli  rememir,  fuis 
alias  pupilio  confultum  cft  per  vrilem  vindicationcm  l.i.qtuuil.exfacf. 
f«f.vndccxilbtaharario,quodrcsei  qui  dominuseft,oppignoraracf- 
fc  nu  poccft  l-nt^  4$  J«R.I.  quamuis  hic rcfpondcrt  ponir,quod  adio 
-nilislniiosmodinontamTerojatedominij ,  quam  ex  aequicateferd 
tccommodecur,vcinfpecie. l.Jivt.Z.C.dereivmduM,Li,  C.dedonatiM, 
qu*fubmodo.Lvxor.$$.tnJin.dc  don.ir.  comug.  N.  6\.  cap.  i.^.i.l.in^rebus 
lO.C.  dejur.dor.6c\->ixxi'VC^  domuimm  aliquod  potcll  conuenii  c  cum 
hypothcca,vctra<iabimusinf  vbidc  Rebvs.    lllud  tandemaddo, 
'  qaodhypothecariaaliquando,vindic9ribnetnlpecicdid:a,vcilior  efte 
poteft:quia  peradquifirionem  domini)  jus  pignoris  nontollicut  Xi 
I.  depignor.  de  quo  infr,  lift. ).  ^idc  feruiana  a^one  .*  vt  vel  hac  de  caii- 
(apupiilohypothccain  rc  quam  ipfius  pecunia  turorcmir  ,ncg.inda 
non  vidcarur.  Intcrpp.puLincinarbitno  cflc  pupilli,  lioc  c.tIu  .tii  cam 
tantum  hhi  hypoihec^  obligatam,an  adquihcam;uredominjjcircvc- 
lic,ica  vcpLoucikOC  velilludelegcrir,icaiUjlauc  hypochecariaa^ionCj 

•I     •  ' 
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aoclQrem  vtili  ageic  polTe :  Ced  vbi  cmpcaatertioeft.tantiim  hypo- 
thecarixlocum  eflc.  Quod  pollciius  icclum  cd:  i  tic<]iadmi:rcndum, 
qiiod  cum  ahjs  vidctur  p\-oh.nt:Stgu<..purr.^.)nanb.i.;!.yj.cn.\od  &:  ifto 
caiua^b  mitio  quidcm  [antumpupiUu^habeat  iiypothcca,icdiifo£tc 
cropcocindpiarnoiteflc{bliiendo,tuiiceiquo4icompercccvcucina« 
'•^ODemuuciuamdomino,lifbrtc  per  hypothccariara  adionemob 
cojicaiiuin  aliocam  cieditpntm  ififi  oon  ik  fatis  conrulcii.PforfiisLc* 
gcshypothccr.m  tantutdbuuiit,  neq-,no(lrumcftc:.rraeas  In  inccrto 
vagarJ.-dc  cjuod  Juft.m  /.jo,C.<ff;«r.</o/.Fauorerpcciah  ,nnihciictiani 
viilem  a^onem  dedit,ad  aiios  cafus  cemerc  non  cft  ctahcndum.  Pri* 
illodvbiresanuoreemcaeftideele6ktonepupilU,juxtaea  qux  re&rc 
cx  DJi,lf^gu^*p,x*m€mb.  .{.n.  jjS.&i^6.  mllibnlius  paulo  videtur, 
■  necin  pupil!iper(bnaquatahs,potcfthabcic  locuni.Hanc  hypothe- 
cam,mrcex  pccuniaaiicuiuscinpt.i ,  cn.\m  mihci  tiibuunt  Intcrpp. 
S.ihcctus  inl.liat,  y .C.  (^tpotiom. St^iKAnt.p.i. mmh.  4.«.  xC^.pojl 
gloff.ml.quimatk.Cdifigmibm.  <i\usiid.hoc9ddvLck.l.ftvtpropanu.$, 
%:CMm-rimL  vbt  vtilis  adio  i  n  redlmiiiti  damr ;  quaKltcec  Sc  pius  c&^ 
cinefevideacur,quam  hypothecariaa^to,ego  tamc  in  buiusmodi  ci-' 
ifibusinrrodudli  juris lingularis  non  fncilc  admirLiim  huinsmodi  ilia- 
*  tionem ,  fc  d  o  m  n  m  o !  u  b  1 1  llc  1  >  d  n  m  i  n  c  o  p  u  la  u  c  rim ,  qu  o  il  tc  x  t  ti  s  J  c  li- 
niunc:  neque  vciodubiu!ULii,quinm(/./.8.pcrvtiIcm  vindic.^cionem 
no  adlio  hypochecaria^iedin  fpec  ie  didbi  vindicatio  inrelligaturiquod 
Sc  Rubiica  coniirmac.  Connexa  quarftio  eft ,  de  militijsempciscx  pc- 
cunia  crcdita  ,qua:)uxtra /.  v/r.  C.depi^ionb.vidcmu-  ucxacpignori,fi- 
quidcm  Jultin.crcditoribustribuitadioncmcontra  hos  qui militias 
ponidenc,quicoguncurpccunialolucrc,auc  vtiq}Caniu,quantimiliii^ 
liSx vendf  poflunc.Er loqnirur cancam Juitin  ibi  de  argc nt&ri)s>meta- 
.  xarijs^aubd  vcirbtimibi  explicatQoth.exCirMf.iif /.io.C(fem«9;/M:M. 
Xl.)deali}s  ne^ociatorib.qui  ex  pec»fwiaccepca  roiliciSemeninc,  Ikec 
in  hoc  exprr-nim  creditanon  fueritpecunjr.quod  lamcn  mut.iaim  vi- 
dctur  YxiAiith.fithicctiuncx  N.^y.c^.  vbi  \  Kicturrcquiii  conucntio,5c 
vt  lit  crcdita  pecunia  ad militiam  cmenda ,  ibi  t]Htii!  futmdukrintiuH- 
/itf,ied&.'generaiiceribi  ditp(onirur,quodin  ii.vlt.  C.d:pign.xxcixxmt  de 
ncgotiacoribus  fancicttr.Cuiacii^s  ad  N.i3<;.exiftimatper^./.  vilr.ipiaf 
nulitias  fuifle  ab  argcntari)s  &  ahjs  ncgociatonbiis  oppignoratas. 
Quodtr.-mcnhaudfcio,  an  latis  licadnicnicm  Juniai.ii)i  ,  mdiH.  l. 
rlt,  qui  poiius  iioc  videtui  adieciiTQ ,  vc  p;«cccr  hypochccas ,  quas 

negjo- 
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oegotiacores  illi  darerolebanc,  milicia  quoque  empca  cx  pecunia^ 
tadtc  ellet  obligua.Sed  ia  ce  obicaiaiiquicii  quidquam  vix  adHnuad 
poceft. 

Capvt  XIIU 

i^/r^  guMUm  hy^othecx  taciu f^ecUUs, 

f.  Jk}ijpoihtCAf.dekomni^4rij. 

X.  JJypoTheca  inrcdemto  itb  ho(libiU. 

3 .  Hjfotlhu  hhcrorum  in  lucruiuftudih^. 

4.  Adl.^.S. vlt.de tM.bjfpoth. 

5.  suigiiUru(^eimtxLvh*f»L 
4,  lOe-bypotbeuacceftomtm, 

7.  Auntfeitditajittb^gtafakktrh 

IUsTINiAN  vs  in  /.I.  C. com. dele;^*t.  cum  dedifreclegacarijs  intontt 
omnibustcfl:atoristacitamhypomccam,moxy//i'^«.  in  vers.  i^hiC 
jiquidlegatarmsaUcarclluucrcjufluscft.inca  ipfa  rcdat  hdcicom- 
miiTacio  iiypochecam.  Pucac  ^uin  Baccolus  >  quod  fidcicommiflarius* 
ii  piobtt  inteicflerua,  nab  ipib  hetede  accipiac  fideiccmmniram^ 
vlgote  tdius  liypothecx  concra  haeredem  etian  fine  ceffione  ageie 
.poilit.prouteumrcfcrt&:fcqiiiturNf^tf>t4wr/).2.w«7;r&.5.«.i9.Scdnos " 
eamfentcntiamcflefaUam  probabimus,  tnfr.  Dc  Rclus.lib.  feq.xhi  dc 
bypochecanominis.  Icem  cacicam  hypothecam  habct  quisque  ineo» 
>  mcnflbhoftibiuiedenuc{iiaTCcnnia.SecnniabholtibQSiedei^^ 
ftatim  fic  xedimemis,&dnuem  Itceac  priftino  domino  ofterenci  pictt- 
nmfinelycronJacrei.-tff6As.ia.$.j(fiiir.7.iir£fyiiif.  Qmhominem 
libcrumrcdemir.intcrimdumoffcratur  pecunia,  ineo  hypothecam 
habct,vtprobatur./.x.Cf/,/)r//rt'.  8./J/i<r.  ly.C.de  his  quipofllim.Lfi 
pater.  i^^D.eod.l.fenatm.  43.  i.vlt.dele^at.iJ.qMteJlamento.io.^.i.detC' 
9  Jlameiii*96  dioemus  quoq^  iafbl&Jtclw.  Hncenam  tefeendaefthy 
pocheca,quamhabencliberiinipfig  luccis  nuptiolibus  ,  quxa  patitt 
defunftoad  matrcm  pcrucncrunt,quxnubiiiccru  l.bacEdih.C.Somm' 
int.C  defec.nupt.  Accurfiuscquidem  Cumlocum  icaaccipit  quodpro 
iUisfacultacibos  maricalibus  res  matris  linr  obhgatx.  Scd  cnim  caoc- 
plicacioyVtpoftaiiosmonetSalicecus,  violac  liceram:qua:  vuh,qnod 
<ci»svKOBtfttibaniaadfejfa,gcicsipfifwlfe^fint  oblig^Iibe»' 
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ris:  Sc  a(iniamobic(flionem,qaodres  propria  non  poiCc  cHe  hypo" 
thccat.i>jam  fiipi  i  if  Ipoivlinius  in  qiKvft.  Jc  rc  ex  pccimii pupilh cin- 
pci ,  &  phiridiccmus  inti.  D.  n/^/o.aa  res  proria  pollir  domino  iplt  pi- 
^aori  clle  nexa?  Rctcrimc  huc  cciam  «^uidam  fpccicnT/.  Vomponm.  5. 
%,fU  iii^Mi6.f4«/!fi^A.r4^.yidelicecfi<|u^fi<ieiabeatproeo,  qui  jam  ^ 
«nte  cem  e^^s  alcen  jlignoci  dcderac ,  ciini  id  fideittilbricitec :  cacicie^ 
nimlioc  ipfo  rem  obligacc^nafi  de  noao^idctiir.  Etcamen  videci 

?otiuspolTit,hcec  non  ram  cflc  nona  obh"gatio pignoris,  qnam  vetcris 
debicore  t-adtxcacitaquxdam  r.pprobatio  (S^ratihabltio.  Sicuti  con- 
ftac,obhgacioncm  reiahcnq  poilca  a  donuao  lacam  habecipofTc.Pla- 
nejaxtapriasiUudhaDc  hypochecafberittacitanonle^lis ,  fedoon*' 
«lencionalis  :  Sicuc  &  qux  ex  padlo  de  vendendo  (quia  (ine  jare  pii- 
cnoris iftud  non liccrct) inducitur in (pecic, i.^.S.vlt.  Qutpottor. quem 
locuminfr.  hbr.  ^.up.  1.  vbi  deindiuidtriracc  pignoris,exphcabimus. 
Quahs&illafucricqua;  iaduciturcx  pado  dt  ingrediendopropria 
aucoricacace,quodcxDd.cradicNf^/i<^nr.jp.  3.  i»cm.  1.11.4.  Icemque 
•qaod  fi  oonduAor  pro.mcrcede  quafilam  ces  obligAuit ,  9c  fihito  tem- 
poKinaneachiconda&ionefpi^aoca^ao^taci^icpeciKaGenfentnc 
4.irm.l).     Qui  impkt.  II.  Loc^ti. 

Hucicideiu  peuincc  hngLilarishypochcca:cacic3C  (pecics  ,  quam  ^ 
propotiicNega<..^.2..mem^).4.n.i(j4.C4y//  2 1.  ex  l.vU.lnqtub.cauf.fign.tac. 
£t  Baixobis  OMlioicfiimmartam  aiUcu^^  ii  c :  quod  perobiigacioiiem  ex 
caulatcansaftionisyvideaciir  hoc  tactce  a£bim9  irc  xes^veiiicec  in  6bti« 
;gationcm  primxuam,  (itransa6t:ioniatteraparsnon(let,quod&ibi-> 
<lcm  tcferc,&  non  obfcure  probatSalicctus.  IntelligfcBarcolusobli- 
■gacam  rem  in  caufam,  &  pro  obfcruationccransactionis,  ica  "vc  fi  poft 
;nonveHcieniarecransad^ioaemqui  lemoblieauic,  non  extingiucuc 
-liypocbeeatfiueniqabocexplicandameft)  wd  excauiaprinuBobli* 
•^ionis»fiii)erqua(rcilicet  non  fafUnouacionc^  cransa^io  hdtAt%, 
alccrrcm  obligAcam  pcrfeqai  pofTic,  quod  nocabilc  eft5cfingularc. 
Spccics  fadli,  d.l.vlt.  hxc clL  Tutocis h jcres conucntus  cucclx,ob  ad- 
-mmiilrationcm  a  dcfundo  geftacx  ab  hxrede  pupiili  (idemaucem 
&iec,fi  ipfeegi(Iec,quipupillasfiiecat»ve(daranieadhacpapiUarie- 
^taceali)  eius  tucoces)coffl  eotran(egic,&pro  ob(etuationetcan&^o* 
-nis , fundaiafiiampcoprium  obligaiiic.  Poftet,(itaenim  ponendmn. 
"cftjhcresnicorisdtransaAione  discc(Tit,qu3ericttr,an  illud  pignos  ex 
noua  tcaosa^oniscauia.obligaaiiD^expricecj'  Kacio  dibitaTidi  cft, 
•       •        '  H  •quomaiu 
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quoniamip&aRUisadio,obquam  pigmis  obligatiunent>.<l!flb&iCU 
vulcbacur.  SedcontraiiuaneiponLlccucquoaiaiDinveteiiiemcoii' 
iradltnn  ccnfcaturoblig.ita cflc  hy[x>thcca:  cuius porro  hjcc ratioeft;. 
i]ti<.iJcumexvcferi&  nimirum  cx  quah  connadtu  adminiftiationis.^ 
tutelsconuentus  etFet  heres ,  &C  excacauia,  o^b  letna  dctund;a  niaie 
gc  llani  heiedi  pupilli  rads&cece  tencretor  (  8c  Hic  eninijintelligicto 
vecus  contcaStts  jetkrom  hftnc  ip^  canilam  rem  obligaiE:  cenietar, 
lTaqiieiiedcBa(rolusimprobatAccurlium,quiceniethoc  canttmi  ob* 
ligationcm  fundi  opcraii,\tab  hcrede  pupiUiretincripcdir.  Etenini 
cumrcs  quam  tutoroblig.uur,procul  aub.io&  vcripignoris  jure  tc- 
ncatur,JCtus  vuUcasdcm  }utc  dlc  rem  quamobligauu  heres  tutoris» 
qtio  efler,fi  in  virierem  contradiitnfiu^ obh'gaca.  Ex  quoincelhgi- 
cur^fiudraab  A.Fabro,quem(bpriconfdUuimus,adducib4nc  LvlK 
ad  probandum,quoS  juic  Digj-es  tutorbpupilHs  obligat?  tacitc  noa 
flicrint.-Ercniro  non  agituihicdc turotis  boni^ ,  (cd  herediseius  :  fi( 
ipecialepignusaccederegencraltnonmutilitcrpoici^>cum  &dubi^ 
cacipoflit,an  priuilegitun  £ue  hypoth<caquan%|>upiUus  habeccran^ 
catadipfiashccedot  (de^uibQsindi.vfr.)  ^LtKflknht.^iJeMibm»' 
n^Mt.  Refero  Sc  huc  hypothecam  cacicam,4]uam  ex  multoram  fi;n- 
tentia  Ieg.itari«s  habct  in  re  ipfa  lcgata,dequo  v.fup.(.}o.& infr.libr.i. 
r.14.  DeniquefubfpecicstacitxhypothccXjCtiamFefcrendavidctury 
quzconiilUtinreiobligatzaccciEonibus.  Condat  eniiTi  eflenexas. 
pignori  8c  camen  ecbm  c0nftaK»quodexpreffim  ob  h  ga  ts  p  ignori  non 
-iint.Sed  enimprkidpaficeol»Iigaca,hocipfuni  tacitepercooicqaea-  ^ 
ciam agi  vidcark*»-,vtqua:tcbusipfisobligatis.icccdunt,  jure  tenean- 
CUreodcm.  Idq,  cft  c]uod  traditur  in  /.j.C.  In  <piib.t4ufpign.t.tc.  fi  prac- 
diumpignonric  obligacumjl^^udi^us  quoquc  itcecde  liistuhjicxptefs^ 
atfhim  m,credi  tainen  cacica  oa^Bone  incAc.  Id  r$ntum  obiter  hicad- 
fpcrgendinnluicrCetecqainde  pignote  iftoaecefiionum  pkniasinft» 
7  w.t.vffirfrRf^Nf.i^emasJkbabquibusintcr  rpeciestifpochecsnclicat 
rcfcrrur,quahabcat  venditorin  revcndifa,doncc  abcmproreprctiura 
foluatur.  Probarc  id  conanturex /.  Jm//4;;w.     ^.cffctri  ^.de  Acl.mpt. 
IJjcre^ttate.  ii.de hercd.vcndJ.quodJL^i.  ^.Idtju. de £^'/0^1^/^. icd^iiiun- 
'  tttc  E<)aideinvcnimeft,quodpoflicveiiditoveoiis4ueiencetine» 
le quafi  prgnocb  fnce  »  dopi  precicuii  numerecur.  Sed  id  in» 
duccndxhypothccaeverz  nonfufhcir,  aut  nrmiam  quam  multje  p|-> 
giowiacia ^pe<icsadm>ttendgc<illcnt>Hoccnimmodo  itxu  com- 


LiB  E  R  pRiwrv  S. 
S)odata  juce  quodampiguocis  cccineri  i^iciiuuL€rtJkifrk»ij»i,ijUfurt 
iceiBdos » l  iftti  S'  iii^tjreltg.  quin«x  lege  nottajiiltiiiuniesomni  pe^ 
necattiapermiflaccccncio  cit :  Acquin  cauds  iftisom.nihtas  himis  ab* 
iucdiconftituipignusdi<;eraus:&  vcrojuspignorisaon  tantum  rc- 
tcntioncm, Tcd rei  quoquc  tnbuirpcrrecurioncm.  Ec  pignorisadco 
jure  quid  cctiucti  poirc,  diucrrum  cildjurc  vcto  pjgnous  U  hjrpothc- 
ac,  £cintcrmiai$quiderareivendUue«  nonpoiw  venmeflehypo* 
^chec«n,oftendic.quodvendicorpLeni(fimo  adhuc  jurc  dominus  cft, 
ita  vt  rem  dicKi  vendendo«  donando  swdendocttmdonMnttw  c£» 
£ctat« 


CAPvrXIV* 

PmfiMts^ignoris Jlue  hypothecd  sA 

Ul^tis,. 

t.    VignusAtfrlchrctkum.         «  • 

2.    Error  Interpp.  vul^o. 

j.  i)ediHmcUorie4uticbrefis'piexprelfdm(jrtdcit4m. 

4.  Adl^i.Mqutlf.fauf.pign.rac. 

5,  AnMontubreJitx^rejfdmdmvfurarumUiitimmexcedifofit, 

HAftenns  dinKiones  hvporhecx  6c  exempU  fpecies^ae  i  canfit 
efficiente^,icemqtteifori)^a,proporuimus^Conjungamusjam8c 

•easquacrunTabaccidcnri.  Vnacft,quod.Aliahypothecahtrunp1c)C,a- 
lia priuilcgiAfa, cum  jurc  pi a:lationis ,  quod prmiicgium vcl cft  a cau- 
fa,  vcl  apcrfona.vcl  ab  vtroquc :  &c  £acic,  vc  ctiam quttempore  po- 
ftedoceft »conctategvlam,  pctori  prjefectcnr.  !>e  qtta  infi:.  loco  pco- 
prio  &  libro.IV.Bgemus.  Rurfus  alia  hypdcheca  eft  fimplez  ,  alin 

}>adovariata,cuiusmGdicfthypochcca  antichTccica  ,  vtitaloquar, 
eu  pocius  ptgnus  :  nam  res  qua  ciediror  vntur  .  in  cum  quo- 
que  transfctri  folcc.  Atquc  hoc  nirauum  f  iguus  cl\  ,  c&m  dcbi- 
cor  ita  rcm  obhgu  &  ccansfeixin  cnSUcoBem.ychicpro  vrorisfibi 
^piat  frttftiis » 9c  hos  com  Trnris  compcn&c:  Getecoqttin  ea  cft 

.  U  a     .  nactts» 


« 


D^Pign.EtHypot. 

'    ■  narura  fTnip1i\-ispignoris,vr{Tndiiscicdiroriii  vfuras^ikqiiod/Itpei^ 
cftjimpiucLin  Coiicm.l.i.C.dediilract.pt^n.EtcilsinuchrcCis nihilaliud, 
.  quammutuiispignoris  vlusprucrcciuo  jjduiudebicor  pecuuia  accc- 
pta,ciediior contra  hy^otheca  fiue  pignore  vticur,  l.Jiit,  ii.    i.  i!e  jpf*> 

^  fiuriim.yhi  mi(erc lapli  fuuc Barc. &  ceceri  vulgo ,  dum  pro ancichved 
Xcgeriincantiphonam  :  5c  Cuauis  eft  BanoluS)  dum  ibi  explicac  locum 
depignorcpcr  miffioncm  ex  piimo  decrcro  conllirurum  ,&:aiccllc^ 
r  Dra:parationcmquandam,per(]^uam  porco  pciiicniacurad  (ccundum, 

naichftbeiniisinpralmts.  Aliqn|hdo  pcr  ciopum  pro  ipfo  pignoie 
▼el  le  pignorata accipicut anticnrens.  l.jifMmumi.  \  d.p^*  aS»  Sed 
propricloquendcqaoddeipiuniverbum  4pnocar,cft,cttmquis  contrx 
viicur.ik  vbi  in  vfurarniri  vicem  res  vtendadacm  credirori.vt  iii  l.  jo~ 
uus.  6.  C.  X^or/^MWJM.Cf^t.Neorcricianticlucrm  dilbngaunt  incxprcl- 

^  lam&cacitam.  Illaradicunc  quaiido  cxptclsc  conucnir»  vcfrudhis 
provfnris pcrcipiinrarvtin  d,l.  CA.fua i^.-&l.Jii.i  ugc  ly.C.rf.  vfu^  , 
n.  Pocert  camcn  ita  couuenire  pluiibus  modis  :  dC  nimirum  ve^de*  • 
terminace,vel line determinatione.  Iliudappclio,cum pado placu- 
ir,vt  non  omncs  omnino  fru<5li!S,(pd  vTq;  ad  ccnam  quantiratcm  pcr- 
cipiantur :  vciuci  vft^  od  lemuies«  vcl  qutn  cunces  vfura$:&  hoc  lurfus 
dupUciter:vetvcretmeamurprov(urts,dcquibustniJctocomientt»vel 
▼t  pro  maioribos,  in  p  cenam  morietqus  fpecics  e  ft  /.  K$ .  f 4/2«.  ^.dzp^" 
^h^.  vbi  padioiiladcfendicucexemplo  v(uramm,  hasenim  obmo- 
ram  liccc  flipulari maiores.rf.i.  tnf.  t.peninU.  9.  ^.\.devfuris.  Indeter- 
minatam ancichrcllndico  ,  vbi  limplicitcr conuemc,vtfiu<n:uspcr- 
ccpti  expignocc compenfcntur  c»m  vfuris :  quod  fieri  &  ipfum  du- 
plidter^o(eft:velpromiffisir(aris,vt  pio  pcrcipiantur  fruftus>can^ 
quam^rantifint  xdimati :  vel  nullispromillis  vluiis ,  vc  imiicero  ea- 
lum  quxaliaspromicti  debuillcnr  fruftiis  pcrcipiantuf  :  Etluec  dc- 
•  '  mumvcra&proprL-ieftantichrefiSfperquam  cieditor  inrcrim  quafi 

.frui^uaims  ici  pignoracxconili[uitur,quo  perrinere  vidccur,  L.  ItgAta^ 
^,%.uit  SupcU.  lcg.  vbi  habenu-memio  pignoris  »cnius  v(useftapu<l 
ireditoiem,,voluocacedebicotis.  Tacicamamichrefindicunc ,  cum  • 
cx  tacita  5c  praefumta  quadam  conuentione,  &  pcrmifllone  debicoris 
cx  pigndrc  fibi tradiro ,  creditor  lucracur  h u<ftus,&  quidem  non  (im- 
pliciccc>ftdadlcgirimarum  vfurarum  modum.  Spcciem  hancanti- 
chceicos  vidccurprimusfurcaflo  incer  recencioresoblcruafle  Cuiacius. 

4  exLaimdcbUtr,  7. 1»^.  uwf^%n.tAi»  Nam  ioi  ettmlocum  explicac 


Ll  BE  R  P  R  I  M  V  S, 
S.«&/ri7.qiiO(inquis,cum  acciperec  pccuniam  mutuam  (ijie  vfuris, 
ciedicoritem  obligatieric  pignorifctndjderir>poflttcredicorad  lcgi- 
timarum  vfurarura  quantKacem,fruftus  rccincrc ,  quoniam  cum  crer 
ditornullasftipularusfic  vfiiiaSjvideatur  dcbitor  rc,qua:  fiiidlus  fert, 
pfgnorando  &  CiadendQ , in  compenGtionem bcnehc ij  acccpti,  taci- 
tcpcrmittere,vtcrcditorfru^kuslucrctur.  Traduamrcm d  dcbitore 
cfKoportec:  CeteroqtUDlSqiiamvisgcatuitapecania  ^cccptafdcbt'- 
torremKypothe'cacamierinucritptiies& ,  virumqucpodeaceilahce 
debicorc,crc<iiror  a(flione  hypOcHeciciftpo&flionem^piehen^rtr» 
ceflricdccifioi/./.S.  &:jam  diffiaratio  ,  tacitx  nimirum  conucntionis 
pracfumpcio.  AtqucitaquidcmCuiacius.  Sed  communitcr  Interpp. 
nulLim  talem  anttchreiln  n^nerunt ,       vulgo  d.l.^Jeuc.bjfp.intel-' 
liguncde  v{ucispadtopcomiifi5>qu<:»dHiinnius  rgnorauic,qui  Od.o- 
pinioiiem&di(iin(flioncmKancinantichrcfin  cacicam  &:expreflam 
COmmancmcfl[caic(/.'^9'?.  ij.aiTr^dtpign.  Ec  itucrprretano  commu- 
nis non  carcc rationc;  &cc\ aducrfo Curacij illa  icntciuia  dc antichicd 
tacica,nuncarecfciupulo.  Ecquodadprius,  licec  padum  inutiie  Ac 
ttdagendum,camenhicic  >  vtper  recencionem  pi^oris  vfiitasquis 
€otM<\vL\^o^t^lperuttHmmm.  /^.C.dt  vfir.  Ec  vluras  eriam  pa^o 
promiftas  indebicas  dici  doceiit»/.5*§.a*4feJitoiMi./. fimn:  i6,  mfr.di' 
(ond.  /«f/t/^eodcmq;  refpcclu,quo  indebitas  dicuntur  vfurT  prxft^o  pro- 
miflac  y  potell  dicipecuniagiatuita.  Equidera  ncn  loleiu  vdua^pro- 
miciiiine  ceruqiuniitate,qu2tamennonVidctur  cxpicffaf  uillc  iu 
^.S.cttmdicancurv(urcretinerivfqiadmodtim  legirimum.  Sedia- 
ne  vtcunque  ibleatad|ici  quanritas,poteftiameiialtquando  fieripto* 
mifliofin»quanticatc,  pi.T(crtim  pa<fl:o,  cx  qiio  aifVio  nondatur :  aUt . 
dicam  in  ca  fpccie.vduas  lupra  modum  fuillc  promillas  A'in  fraudein 
ic^ispignusacccpiilccieduorenmjureielationis  &.cx  tiuCtibus  v- 
litcasiUicitasconfequeretttr.  Eciatie  padatadtanonfbtentindudfi-' 
Bevtrins^nevoluntace&conienfiipcae&mpto.  Atqdin  cum  pccu- 
sia^gjtatis  vteiidadaciir&acdpitur>ab  vtriusqi  ipcnteeftalienttm ,  vc 
vfiirashabeatcreditor&frud^us  proijsrcrincat.  Nequeexpignoris 
traditioiie  ha:c  conueniio  (upcr  vfuris  coUigi  poccft:  qucniam  pigno- 
risiinishiceft,vtcreditori  cautum  fitdefone,nemoieturindamno: 
necadeoT8rion'conuenit,vtadaliam  finem  darionempignoriitor- 
^eamus,vt  creditorlttcjeturfiudus  pro  viuris.Quin  prorfus  nonfc^  . 
ttndafncft«vtiudraunvciuacarmiia;debitor«  &  duwiegcatuitanii 
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•ftica*  IniUiSf&fiqiiis  pro  pccunia  ctedita  6c  pro  vfktn  «tlei  debi- 

torisinhabitct,  non  ita  facilc  praplumcmus  fraucicm  cx  caciooe/^ 
C.rftfp/wr.  vbi  dicitur^ccnfcripotius  ,  habitationcra  viliiis  condtt- 
Oi,\m,  quam  cuncridumillicitum  iocnus:  cuius  rurfus  duplcx  dari 
poceftcacto:(iun  quod  longeincatioriliierdMlc  prsdia  vrbaiialoca« 
tiiblem  rtum  quod  roiilci  non  iuovno  velalteroannovacnas  ha* 
benc  aedcs  ;  quod  nemo  feceric  in.|NEKdijs  ra(Ucis.  Ecin  his  roagts 
quatn  in  vrbanis ,  diiplcx  confidcratio  potcft  argiicic  fraudcm :  vna, 
litortcdebitormaioii  nicrccdc  ordinarie  antc  hac  lolitus  {iicritlo- 
carefuiMlum.    Altera,caqucpra&cipua,  il  fundus  rcgularitci  ma|o- 
tes&ampliocesfhidns  ferat »  8e  ^ui  excednnt  quamitBtem  le^- 
mamvfiuanunsvelttti  ,quo  cxcmplo  Buldum.  c.  i(».i6^)j{Mir.vtitiir> 
ficumcentumaurcosmihimutuodedincs,  fundum  acceperis*  qui 
quotannisfolcbatfructumXX.  aureorum  rcddcrc.  Talis  padio  im- 
urobaern,  necprxtextutnceni  pcoventus  poccric  cxcufari.  Accj^ucin 
lMn€rcncemiami<tf.mjSmiaM.C.dri^.fi.  itf.Inuenio,  inquic » (fcilt' 
cetiniermtiiisnuflris  j  paf^umiftud  practextunraioris  percepci  emo- 
lumemiiionpone  refcindi  .•recepit  enim  in  fc  credit<»ioccrtum  ifirur 
iluumeuentum.  Quudtamenpotcftincclligi,cum  probabilitcrpo- 
ccratdubitari,vtrumhuftus|/Iccmaior vfuriannon.  HscAzo.  Ec 
icaquoque^/oj/rf  m  l.  fitaUgei-j,  C.de  Vfurk.  Valcre nouc padun)» 
quaiMio  dobicari  pocerat  ,,vtrum  isuniun  percipiator  an  nuniis: 
qiiiaeoniueair ,  quandoque  miiMlS»  qiiandoque  tantum  accipi :  ce- 
tcrum  fi  indubicabilc  vidcatur  communi  opmione  ,  eciarau  aticer 
po(?it contingcrc,  rcfcindantur  placita: quod& ibidcm  Bald.n.i.Sc 
Saltutus  m pn.  notanc:vt  mhii  hic  fu  neceile  confugcrc  ad  Doncl-' 
lum,.quod  fiidt tbmmmiidTmH.qudft. 5$.  AffineantichfefipaOnni 
cfi;vrcTeditor&^profbrte&  vfuris,  &  OBinino  pro  integro  debiM» 
{laBdinmdeDitorispoiTidcat,  ( &nimirumexfiui^asiL^ 
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Capyt  XV. 

K^UApgnorisMHin^io  dr  de^A^o  commtjfori^ 

^  .  !•  •Turfuerror  A  .Tabrt. 

5 .    De  pAclo  commiffortofimfUcifigMri  ddk&t» 
4.  Almfocduserror¥abri, 
^5.  TaSucmmi/uut^fi^g, 

N On  prxTcrmirtenda  cftiftadiftindio  ad  explicationem  juris  vc- 
teris,  quodaiiudeilpienus  fimplicitecitadtdum.-aliud  quodin 
fpccic  F I  s  V ci A  dicimr.  Nofnen i(tud a pa^ione  rpeciali natum  eft. 
Eios  veftigiiim  vix  vUum  in  corpore  jurirnoftri :  Excat  mentto  a~ 
pud  P4ir/ifM.  \^fiMt,ttt.  6.  § .  rem  t^atJI». cf^i  8c  quafi  ex  profeflb  de  ea  re 
trncflat.  i./f«£.  15.  vbi  Cuiaciusex  ifiikro  5.  Erjm  15.  (5"  Bocfw  in  Toficis 
Ciceronu,  fiduciani  dchnit,  pignus,  quod  crcditoiunancipaturautin 

{'ure  ceditur :  atque  ica dothinium  in  creditorem  cransfcrtur  ,  (ed  hac 
e£e&pa£tione,vt  ad  diem  {bkit»  pecunia  remancipeturdbbicORqtio 
ipfofimulhocaufbimincelligitur,  vcn  pecania  ibluca  nonfit»^eno 
jilte  commitcatur,&  itrcuocabiliteradquiraiur  crcditori-.cx  qua  con- 
uentionc  propriamfiduciae  adlioncm  natam  fuifTe  ,eamque  notantc 
Cuiacio  famofam,idem  Pauius  x.fitnt.  1 5.  oilendit.  £t  tiinc  nimirurai 
iidudsappellario  >  quodres  nonabibint^  mancmabacur  creditoiiy 
fedliaclegc  &  per  pa^m  fideeiusobftci^b  y  vcfoluta  pecuniatem 
datamrefticueret,  quomodo  interpatrem  nacumlem&tmaginariuo» 
circ.iemancipationcmfilij,  tiduciaconrrahidiccbattjr,cumfubman- 
cipationc  tcrtiapa^umadi)cicbarur,  dc  filibrcmancipando,  vt  irano 
a  pacte  imaginario,  fed  dnatuiaii  hiius  tcrtio  manumitterecuc:cx  quo 
£cpatctilleimmaginariusfidociaiiusappeIhbatur,vtdocecGfiiiri.Iif- 
fit*6,S»i»  Idem  padlura  pignori  hocmodo  adic£):um,puto  fuifle  ap» 
pellatum commilTorium :  quoniam,vcdixi,faciebac  vrpecuniaad 
diem  non  folutares  quafi  caderetin  commifrum ,  &creditorisperpc- 
tuo  ]urc  iicrcc,  adcmu  dcbicoiis  ipc  £c  faculcatc  lucndi  poft  dtem  ela- 
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prim;  QuoJeniiti  incahuwrjlutjcpccuni.t:  cspa<fko  crac  rcftirucc- 
dumjd  viciusdcm  p.i£li  \n  conrr.itiu;T»  calum  pccunirnon  (oluca:, 
pf^rperuo  jurcm.incb.it  apud  crcdtrorcm  ,  &  ita  in  edirionibus  Pauli 
tit.  n.prxfcriptuscfthictit.  de  li^e commifforia.Ei  potcftdici,quodiIlc 
fit cftcchis  gcncralis  &:  communis  pafti  commiflbrij ,  vt faciat rcni al- 
tcticommitti.&vtabcacomnmoabcocuiusantcatuit  ,  quodinve- 
ftiga!ibus,&:in  lcgc  commifloria  in  vctlditionibus  apporct.  Etliccl 
rcsab  initiocx  natura  liuiuspignorishatin  dominiocrcdicoris,camcn 
quoniam  id  dpminium  adhuc  rcuocabilceft,fit,vc  non  foluta  dcraum 
ad  dicm  pccunia,dicatur  rcs  commirti  crcditori,poftquam  jam  facul- 
tas  lucndi  cft  adempta  dcbitori.;Ex  quo  apparct  quam  grauitcc  &  inc- 
ptchbatur  Ant.F.iD.quirfrf.<i/<zi.«r.i.planc  contrariamputatcftcra- 
tioncm  padti  commiflbri)  in  pignoribus  &  in  venditionibusj&rurfus 
incptc  (Sc  falso  fcribit,  quod  non  hicrit  ncccfiaria  paifkio  commiflbtii 
pro  crcditorc,  quoniam  jam in  cum  dominium crat  translatnm.  Ete- 
nim  ilhid  dommium  ob  pa6tum  fiduci(j  crattantum  tcmporarium,& 
quodfoUitaaddicmpccimiadcbitorad  fc potcrat rcuocarc :  fcd pa- 
iSknm  commiflorium  ;idiunclum  &  pa<2ionis  hducia:  implicatum  fa- 
cicbatjVtpcrpetuo  jurercs  ficretcceditoris.  "Eilonge  adhuc  turpius 
&  grauius  Iabitur,&:  prorfiis  falfum  &  abfurdum  cft,quod  fxpius  ibi- 
dcm  fcribit,padionetTi  commifloriamadie^lam  fuiflc  fauoredcbito- 
ris,^  padionis  cius  potcftatcm  hanc  fuiflc ,  vt  rcs  debitori  reftitucrc- 
tur :  nccaQiraadueriir,duph'ccm  hic  fuilTc  pa^bionc  ;ahcram  fiducia, 
qua hoc confcqucbatur  dcbitor,vt  foluta  pccunia  rcs  rcddcrctur :  al- 
tcram  vcro  fiue  cxprcfliun,  {luc  qua:  tacicc  incrat,commifloriam,qua 
hoc cfficiebatnr,  vt  res hcrct  plcno  juie crcditoris,non foluta ad  dicm 
pecunia.  Quainrcnondccebaccenforem  ica  fupcrciliofumtamtur- 
pitcr  offcndcre.-multo  minus  dcccbat  eum  tam  fuperbe  infultarc  Do- 
^loribits  vcteribus,  quibus  ignofccndum  crat ,  fi  ignoraucrunt  naru- 
rampa<5ticommiflbtijincontradlufiducix,&  quam  Pauli  fententis 
primum  in  luccm  erut^  nos  dbcncrunt.Elprorms  ineptum  cft.contra 
Do6lorcsagcntcsdediucrfafpcciepa^,difputarc  cx  natura  pa(5h  &C 
contradhis diucrfi, dc  quo  PAulm  i.fcnt.  i  j.  tradlat.  Scd  ncc  porro  c- 
rat,  quod  ira ridcret  Do£l:orcs,quib'us  maior  rcrum  quam  vcrborum 
curs»  fuir,  fi  aliquando  paulo  infubtilius  paftum  lcgis  commiflbri^  di- 
xcrunt,auc  pignus  obligatum :  ncquc  enim  ignoraucrunt ,  Lcgcm  hic 
non  fandioncm  fcd  pai^oncm  fignificatc,&quod  ipfii  appcUatio  pi- 

1  gno- 
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gnorisimpliccr  conuentioncm  &  obligationcm.Quin  ncc  JCrosno- 
ftros  fenipcr  it.i  accurarc  locutos  cllc  rcpcri.is;&:  hypotheca  &  pignits 
obhgatum  diciturin  l.gicgeiy^.pin.&tHUftfundus.  \6.^.pen.de  pign.  &C 
qiiod adhuc  mirius  videatur,pignoris  obligationcro  obligari  in  l.cred, 
25.  §.  i.eod:ttt.  lilaautcmmiigniseiusvicm  Fabriimpudcntia&calu- 
mniacft^quodobijcicHottora.abcoLcgcm  commiflotiam  rclatam 
cHe  intei  LL.pop.Roraani:  Aim  non  jgnorarct,ccirt-  non  debcrct,  ab 
iniuria  hac,  ptimum  a  Cuiacio  iIlata,Hottomannum  fcfc  cgrcgic  viu- 
dicatlc. 

Arquc  ifta  dc  Lc gc  fcu  paAionc  comiflorra, quam  i.yrw.i^.pro- 
ponirPauliis,quarpignori  quodin  fpccic  FiJucia  diccbatur,  adjicie- 

3  baiur.Potcftautcm  &  potuit.nihilominusiftapa^lio&cipignoriad- 
jici,quodpignuscfl:lHuplicitcr,  ficcuiiisdominium  apuddcbitorem 
manct.  Quailgnificationc  Dd.  dc  paAo  ifto  commiirorio  difpu- 
tant.  Itaquc  pachim  hoc  duplex  ft.xtucndum  cft  ;  altcrum  pcr 
quoddominium  jam  pcr  mancipationem  aut  in  jurc  ceflioncm  crcdi- 
tori,(cd  fub  facultatc  li}cndi,quxfitum  perpctuo,  fublataca  facultatc 

,  eius mancat:  altcaim.quo  dominium  quod  pcncs  dcbitorcm  manflr, 
dcnouoadquirarurcTffdirorijvbifcil.quis  citra  mancipationemrem 
fimplicitcr  ita  pignori  dedir,vt  non  foluta  pccunia  creditoris  fiat.  Sed 
quoniam  jurenortrodominium  fme  titulo  &«caufa  nontranfit,du- 
plex  hic  titulus  ocurrit,  vcnditionis  aut  diarionis  in  folutum :  vcnimi- 
rum  non  foluta  pecuriia,rcs  maneat  pcnes  crcdirorcm,quafi  hic  tanto 
pretiocam  cmiflct,aut  pro  pecuniadacain  folutCiaccepiiTct:Et  mcr.is 
ijugasfundit,  Ftfimj.  J^tfw.^.dum  ncgat  titulum  in  folutumdati- 
onis,locumhabcrcpoflc:  Scd  illud  loncc  nugaciflimumcft ,  quod 
rcribit,hancpa£lioncm,vcaddicm  non  (olutapecunia,rcs  luempta 
aut in  folutii datacreditori , imphcare  contradi^ioncm ,  idq;  identi- 
dc  rcpciit  &  intulcatj&hacratione  probarc  nititur,quod  ficri  ncquc- 
ar.vttjadcm  pecunia&pignoriscaufam  inducat.&prctium  faciatcra- 
tionis.-vcl  vtin  eundcmcaftun  &  idem  tcmpus,&  pignus  contradum 
&venditio  fac^a  incclligarur.  Mirum  vcro  hominis  ingenium.  A- 
gnofcit,  in  paclo  commiflbrio ,  dc  quo  paulo  antc  diximus,  vctcii  iU 
lo  fcilicctdifplicuiflc  hoc  &:iniiquurahiure  vifum,  vtdcbitor  re  fua 
pignorata  pro  minori  longc  fipe  pccunia  careret,  cum  crcditorcs  im- 
probihduciaslongcmaiorisprctij  curarent  fibi  m.mcipari»  nccvult 
animaducrterceandemrationemimprobitatis  &  iniquuatismilitajc 
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\n  iftocommifToMo  padto,de  quo  agiint  Do»SVofCs:5i:  improbo  ftiidio 
inicdlandi  prircqs  Inceipicrcs,diim  hoc  agir ,  vt  (blus  Qpcrc  vidcatur, 
(cte  mio  meptifs  liiis,paulo  do£ljoribusdeiidendmii  propina.  Etpvi- 
moiiirubtilitcrdicitur,  quod  pecuniA  mutuo  data  inducat  pignoiis 
cauHiin :  nili  quatenus  cauUcft,  vtpignus  dctur  :  ccceroquin  pignus 
k coniraclii  pimcipali cft  (cparatum  proiTus :  & hoc  ifto  commilToriO 
.i(fto  tancum  ctHciiur.vt  pccunia  qux  mutuo  data  fuit,jam  pcncs  dc- 
itorcmexnouotitulocmpti,  &locopretijc(Icincipiac:ficut  cx  ad- 
ucrfocx  partc  creditoris,cjii3:  anrc  pi^norata  rcs  erat,  jam.&rfcilcct 
non  foluca  pccunia,  apud  cum  cx  caula  vcnditionis  &  cmpcionis  clle 
incipit.  Ef  prorCus  faifum  crt,cjuod  in  idcm  tempus  &:  vcnditio&: 
contradlas  pignoris  con  fcratur :  Scd  ab  initio  fol  um  eft  pignus ,  &  fo- 
lutapccuniapigiiusmanct.  Scdpecunianonfoluta,virtuccconuen- 
tioniscxnouacaufaincipitellc  pcnescreditorcni,qui  hocipfocrcdi- 
torcx  mutui  caufa  clfc  dcfmit  :  6i  confequcntcr  hoc  modo  omnis 
concradiclionis  fpecicscolhcuc. ,  Alccr  emm  contraclus  fimplidtcr 
iniiur.alccriuscxiftcntiafub  die  aut  conditioiiediffertur  aurlufpen- 
ditur.-quarationequicontradictioncmimplicari  dixerit ,  plusquam 
fuerichelleborofus.  Atqueitainfpecic  l.qu9dfi.  io.dcrcb.cred.jr\\ix.\x- 
um  &  dcpofitum :  /. cam  Vinidercm.  ii.Locati.\ci\diuo  &  locacio  citra 
vllam  contradidioncm  complicantuc  6c  coniunguntur.  Erprorfus 
fatcndum  cft.paftionis  commiftbria:  in  pignoribus,de  quain  jurcno- 
ftro  agicur  ,  improbata:  Tianc  cflc  rationem  ,  qua:  vt  olim  impro- 
barcrur  in  iiduci.T  pignore  ea  pa*5lio  efficicbat  ;  non  quod  con- 
iradidlio  implic.irctur :  fcd  quod  dcbicor  mi(er  ,  cum  iniigni  iniu- 
ria  &damno  rci  faiiiili.^ris  ,  pro  longe  fortc  minori  fumma  ,  rem 
maioris  pretij  amitcebat  :  quod  euidcntiftlmc  probat  /.  vlf.  Cod.  dt 
p4ci.  pgn.  vbi  haec,qu.im  diximtis,  intclligitur  Legis  commiflb- 
ria:  afperiias,  &  difponitur  ,  vt  dcbitores  loluta  pecunia  recupc»- 
rent,quodvi  padlionis  commiflbrix  ami(erunt.  Ethic  illud  quo» 
^ue  conhdcrandum  cft  ,  quod  Impcrio  in  Orientcm  transKito, 
&iub  Conftantino,  procul  dubio  vctercs  mancipationes  fu- 
crunt  fublat.x:  vc  probabiliflimum  fit,  Conftantinum  in  dicl.l.vlt. 
non  dc  vctcri  fiducix  pignorc  ,  fed  dc  ^adto  commillbrio  pi- 
gnori  limplici  adiedo  difpofuilfc.  Arc]ue  ita  prorfus  corruunt  nu- 
gx  Fabnlcs.  Intelligcre  hinc  liccr  ,  pa(!iioncm  commilToriam  ^ 
inpignoribus  olimlicitam,p6ftin/i./.Wf. C.depAct.pign.i  Conftanti- 
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nodcmum  fublatam  fuiffc  probatui  ad  apcrtc  cx  ^'aulo  dilf.lih.  z. 
fvu.  13.  Fiducix  enim  concra€kus,qucm  in  vfu  &licuu  fiiidc  cx  illo  lo- 
co  conftat ,  hanc  padioncm  aut  cxprcfse  adicdam  aut  nccellaria 
cc*i(cquentiaimplicitam  habcbat :  vt  videlicct  cicditor  non  foluta 
pecunia ,  rcm  pcrpetuo  juic  rctincrct.  Et  cffc(Shi  illo  &c  jurc  ad- 
milfo,  nulla  ratio  dari  potcil,  cur  in  Umplicipignorc  cadem  con- 
ventio  improbarctut ,  nam  commentum  Fabrile  dc  implicarionc 
conitadi(^kionis  jamcxplohmus.  Etquorfura  vcroartinuilletautnc- 
ccllum  fiiirtct ,  illam  padlioncm  tolli  &  improbari  a  Conftaniino, 
ficaantcinvfunonfuillet  ;  quo  praecipuc  argumcnto  &  Pmellus 
vtitur ,  adruhm.  C.  dtre. mid.p.  z.  up.  i.  «.  27.  At  nec  irieptum  cft 
argumentum  -,  quo  idcm  vtiiut  ,  quod  padia  in  dubio  qujeuis  finr 
fcruanda;  nimiruracxhypothcfi,  quodnulla  poteftfandlioprodu- 
ci,quaanteConftantinumdi(5ka  padio  commirtbria  fu  ftiblara  & 
improbata  ;  Itaquc  paulo  audaciusiucit  HunnmqUftjf.  40.  dum  af- 
fumptioncmfaUilfimamcflc&petereprincipiumait.  Quinimoipfe 
principiurapctir,dumhancpa<ilioncmbonismoribus  aducifarifcri- 
oit :  Idcnimhmplicitcrverumnoncft  :  ccteroquin  ca  pa£kio in pi- 
gnore  fiducix admifta  &  tolerata non  fuiflct.  Vcrum  audiamus  quid 
refpondcat  Hxxnnmsadd.vlt.CdepAil.pigti.  Aif,camconftitutionem 
fuilfe  in  Codicc  primo,poft  quem  Digdfta  fucrunt  compofita^&  adco 
conftitutioncm  priorem  tcmporc  non  poflcjcorrii^crcLc^s  poftcrio- 
rcs Digcftorum.  Quocirca, inquit , concclTo co,  quod  antc  d. l.fin. 
improbatanonfucnt  eapa^io  ,  non  fcqui  ramenindc  ,  quod  Lcgi- 
busDigcftoruranonfucriiintcrdifta,  cum  Lcx  cam  prohibcns  LL,- 
Dit;cftorum  fit  anicrior.  Hxc  iile:quibusprofcfto  nihil  infubti- 
lius,&imoabfurdiusdicipotcft.  Nimirum  hoc  quxritur,  an  antc 
ConftantinumtcmporibusJCtoramnoftrorum,  autqaaccos  iicmz 
funt,  &  qujc  vtu^uc  priora  Conftantino  fucrunt,  padioncm  com- 
miiroriaraadijccrc  licucritJ  Et  fciJicetrcfponfa  JCtorum  matcrialirer 
confideramus,  nonquatcnusnouam  qualitatcm  acccpcrum  d  Ju- 
fbnianOjVi  habctcnt  inftar  legumjqux  noua  quaUtas  e6&ccrc  non  po- 
teft,  vtnonocefententix  qux  in  PandeifUi  rclata:  funt,  fuerint  pri- 
orcs  fanflionc  Conftantini,  &  dcvfuciastcmporisattcftentur,qno 
vixerunt  JCti.  Erproifusfaiuus  fit.qui  fententias  jCtorum  in  Parv- 
dc^ispriorcscflc  negctfanftionc  Conftanrini:.Sed  largiori  &  plc- 
xiiori  confiitauone  res  non  egct ;  £cprofc6l:oiftacxpiicatiotaIiscfty 
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qumullocolorcexcufanaut  dcfcndi  poicft.  Etmaneatnobishoc 
lixuro.quod  paclioifta  olim  &  temporibus  JCrorum,quorum  rc- 
xcrpon(K  habemus,non  potucritnccm pignoribus omnino  cflcim- 
probata:  c]uo.d  ex  illo.quod  dc  pa£to  fidua?  diximus  ex  Paulo,incon- 
uincibiliter  oftcndiiur:  cuirationi,velquianonpotpit,velquia  ca 
noncft  apud  Pinellum,  ( apparct  cnim  eum  nec  Tcntentias  Pauli ,  nec 
<.]Hx  ad cas  Cuiacius  notauic,  vidifTc)  nccrcrpondcre  quidcm  co- 
natuscfl  Hunnius.  Sunt     alialocam  Pandcitis,  qux  pa(Stioncn> 
hanc non  omnino  fiiitle in illicitis  dcmonftranc ;  nec  tatis cautus fuit 
Tribonianus,  vt  omuino  ca  veftigia  tollerct.  Et  illud  jure  noftro 
palHmtradicumeft.qnod  dcbiror  rcm  pignoratam  licirc  ipfi  quoq; 
crcditorivcndercpolHt, /.r^/^fn/^f/WM.  ii.</<://»/?r./)/g«.  l.uliena.  lo.  §. 
vU.dcpi^t.acl.  l.Ttntis.^;.(jMib.niod.fii^n.foIu.l.& (jni.  lo.  vers.fatie.  C.de 
</ir//r./i/^«.itidcmque ,quoddcbitorcreilicot;i  rem,vceam)ure  domi- 
ni)  pollidcar, in  (olutum date  poftlt.  /.  cum do»iin,vn%  15.  C.de  pignorib. 
&  quod  vtrumqae  ita  efticaciter  poflit  facere  debitor  ,  vt  licet  poftea 
debitumcum  vliinsofFerievcIit,  nonaudiatur.  l.Titius.  ^j^.depigner. 
aH.    Quantum  autem  intereft ,  fme  ab  initio  conueniat ,  vc  res,  non 
iolutapccuniafit  emptacrcditori ,  autvctamquam  in  lolutum  data 
jurcdominij  pofl[idear,an  pofteahociiat.-nin  qiiis  puretcum  Dd.pa- 
Aiinicommilloriumredccx  inceiitallo  apponi  ,  dequomoxdiic- 
mas.  Vtiqueratiocoac1icmis,quam  vrgeivnrcam  Hunnms  ,  ertam 
hoc  cafuniilitar,  dum  debitor  inops  &  qui  folucrc  pecuniam  non  po- 
teft,rem  poftca  jurc  venditionisautmfolutumdationiscogicurcon- 
ccdcrccrcditori  .-quamuisncc  illa.  ratio  coadlionisvera  fic.cumnc- 
mopecuniam  fuam  alteri  mutuamdarctcneatur,autiidet,  juiepa- 
^ionis  ad)iciat;  &rexaccidcnti  eft,quod  ahus  aut  indigcc  omnino  pc- 
cunia,auteam  poftea  reftituercnonpotcft.vtiqueetiamvbi  pofteaita 
rcs  venditurautmfoluium  daiur,  haus  Icgibus  qus  improbantpa- 
•  ftioncm  hanc  fieri  poteft.  Neque  prorfus  purgat  lufpicionem,  quod 
in  vendiiionecertum  prctiumintcruenit,  coiusetiam  mentio  eft  in 
dict.l.  Tmiis.  54.  tfcr  ptgnor.  ail.    Eftenim  prctium  ccrtnm  de  eflcntia 
cmptionis  ,  absque  quo  titulus  iftc  non  poflctdcfcndi ;  nlhil  vcro 
prohtbet^quommusipfa pccunia  mutuodatapro  pretio  dcfiniatur; 
quomodo etfedhi  res incidit  in ipiklimam  padlioncm  commifloriam.  ' 
Scd  &  in  dationc  ii^  folutum  nuUa  opuseft  dcterminatione  prctij ,  fcd 
limplicitcrrcsccditurpropccunia  dcbita.-quod&fimpliciterpropo- 
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nitur  faAum  ,  inW.  leg.\^.  C.  de  pignortbus.  Deinde  in  lcg.  vlt.  dc  contr 
anpt.  nun  obicuic  liti  va^io  commiiroria  tulericui :  6c  an  ad  icra 
taciat,  cjuod  tiim  hJciuflorc  ,  &C  izi  cum  tertio  ca  padio  inita  fu- 
it,  paulo  poft  etiam  vidcbinuis.  Adducunturwuicn  tjiuedam  ioca 
cxipfis  Pandc<5lis  ,  quibus  vidctur  probari  padioncni  hanc  etiam 
JCcorunucmporibus  fuiflc  damnacam.  Ec  cjuidcm  primo  nioucrc 
Vjdccur,quod  JCtus  in  /.  Aemiiius  jS.  m  f.  dc  nnnorib.  referc ,  Impe- 
tacori  jam  tunc  difplicuifle  Lcgemcomnuiroriam.iSc  cumagacibidc 
vcndicione,mulc6  ina^is  in  pignonbns  ea  difplicaiflc,  confequi  vidc- 
tur.  Dcindcquod  in  d.l.  vli.  deiomr  e»;/>f.paitum  hccadmicricui  incct 
debitorcm  &:  tideiufloic,  indicio  ellc  vidctui,  inter  creditorem  &  dc- 
bicoreraid  fuiflc  iUicitum.j.  &  pr«cipuefaCit,i^/«M(i«.  lO.'^.  vlr.depi» 
5>ior/i>.qujttantum  vtdctur  ift.im  p.idioucm  admitierc  ,  collatara  ia 
hiturum,&fubhaccautione  &tormula,vtrcs  fiat  crcditoris,  jufto 
prctiotunc.xftimanda:quocafu,  &vcrbumTvN  c&:  verbum  Jv- 
STO  tollunt  improbiratcm^ciniquitatem.  Sediftanon  magnimo- 
mcnti  funt;  Nam  quod  attinet  d.l.  Aemiltm.  j  S.^/f  Wiwon^^.conllat  vti- 
qucinvcnditionibuscommilToriumpadum  admitri  ,  riccvllaLcgc 
improban  .•&.'cx  /. vlt  de comrahend.  cmptton. prorfus  nihil  infertur.  Et 
dcniqicx/. i<>.  ^.r/r.f/f/>/^M.tantum duciturargum.  a  conttario  lcnfu 
&fortc  non  iniuriaquis  fufpicctur  ibi  manum  Ttiboniani,  qui  rcfpc- 
xcritad  Lcgcm  Conft.rn.  i«/.  vlt.  C.  depuif.piguor.  nam  &  qua:  in  d.l.i6. 
prcECcduntjliauddubic  funt  corrupta  6c  a  Tnbon.intcrpolata.Trans- 
icrri  forfan  huc  poflit,  quod  Tacitus  dc  vfuru  annal.  hb.  6.  fcribit ,  cas 
cocrcitas  muhis  lcjjibus,  fcd  quae  tamcn  fcencratorum  improbitati  rc- 
primendx  non  (urtcccrint. Sed  (anc  padionem  hanc  ab  initio  &c  ad- 
milTAra&pafllmfrcqucntatamexpaulofup.  cicatolocoapparet:Vc- 
fum  poftcaquam  facneratorescaabutcbantur,  minus  probata  vidc- 
tur,nuUatamenLcgcprorfus  ante  Conftantinum  abrogata  aut  im- 
7  ptobatapcnitus.  Etlan(flionisin</./.F/f.C.</t'/><i<?.f>»^/j.obquas  fucrit  - 
iftapadliodamnata,  hasfationcsC|n.  Salic.  &  alifind  /.  r/f.  reddunt, 
tumquodhocpa«^mfiat  in  fraudcm  vfurarum  ,  tim  quod  mifcri 
dcbitorcs.pccuniacgcntesnihil  non  pacifcantur  ,  cumimptobis  8c 
auarisfoEneratoribus,quorurafimul  dolus  pr.xfumicur,  &improba 
lucricaptatio,c6irtiprobabiliof  quo  maioris  prctij  pignora  pro  mi- 
norifuramacredita.inuadunt :  quo  Conftantinusrefpcxinw  d.  l,  vlt. 
dum  air,  crc(crc  Legis  coramiiroiix  afpericarcm.  Huc  accedir,quod 
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in  4/.r/f.OJofr.fcnbit,quodfumrumcflcr,illaadmifripaftione,  vt 

crcditorcs  auari  non  crcdant  pecuniam,  nifi  {ub  tali  padlionc.  Et  pri- 
tcrcacapasfiio  pignorishni  repugnat.qui  hiccft.vt  crcditotfit  fccutus 
dc  pccuniafua,non  vtillicitumUictum  quijrat.Exquibusrcmouetur, 
duplcx  dctcnfio  padionis  huius :  quod  mipuwrc  C\hi  dcbcat  dcbitor; 
tu  quod  ita  paciicacur ,  tumquod  fuadicpccuniam  nonfoluat,&ita 
culpfuadamnum  fentiat.  Nccemm  libcre,ledadadiisrci  familia- 
rismopia,  ita  padlu5  ccnfctur  dcbitor  :  &  cadcm  inopia  facit  ple- 
rumq; ,  vt  addicmpecuniamexpcdirc  nen  poflit ;  Er,ii  qua  culpahic 
cft.  cadamno  quoacmcrgit,non  cft  ptopatSionata.&cx  aducrfo  con- 
fideranda  eft  improbalucricaptatio.&  praefumpmstfoluscrcditoris. 
Et  quoniam  hx rationcs  ccflant in  crediiore  ,  idco  valet padio , vt a- 
miilo  pignorc  flicct  hjrtc,  quod  tamcn  rarius  cft,  rainoris  lit  valotis,^ 
dcbjtor  liberccur,  /. qusformtis.  6.  C.  def  ign.  aci. 

'■■  ■  " 

Capvt  XVI, 
\^Ua  /fuddam  ctrcd  ^A^um  commijforium  traifdta. 

I.  An jtaclum  (mmiforium  valeat^JtjurameatuM  actejferifi 

1 .    De  dininclione  Dd.  &  fentmia,  quodjurammtum  fitferuandum  &  tamen 
aclusnoiHonfirmctur. 

3 .  Confutat*  nu^toria  Fabrt  ohtellto. 

4 .  An  valeat  Lex  commijforia  adiecla  ex  intervatU^ 

5.  Aninterpofttacumtertiei 

6.  Adl.vlt.decontr.ewpt. 

7 .  Paclum  commijforium  ioncipiturper  verha  direda  veJohliqua. 

8.  "bionefefemperverumquodverhafingHlaconuentunihusappofita,  aliqutd 

operentur. 

9.  Adl.i6,^.vlt.depigntr.  , 

QV.Etiair,an  pa<fliim  commillbrium  jnramento  confirmari  poflit? 
£c  iV£^«'&.^.4.».5.c.xDd.quibusdam  refpundetjquodpadum  non 
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confiimatur,(cd  juMmentiirn  (it  {cruandum.De  quadi(lin6Hone ,  n 
aliquici  hic  Jit.:inu?:,vidcnrur  cius  autores  hoc  modo  jus  Canonicum 
&  cuiiic  t|aodamii.o'l()  c .  iDj^oncrc  voluille:  q'ii.1  lcicbant, <|  »a:  jurc 
ciuiiiunpiubacaclIciu,nccjiUAmeuto4uid(.  it>  cor.huiiari  Lhuuiubt' 
i»iw.5.CunrlLjuceauceinCanomcoomnu  pcnc  jurame  lua  ia:a  h»bc- 
ri:8chocigicurenipla(lroifta  qnalLin  concordiani  adducci«  volue* 
runt.  Scd  nimirunicx  vno  juredidindbimiftarescradandacd  &  cx- 
pcndcijda.  luquisiortcdispiciendumexiftiinaueiir.quid  juris  hr,  (i 
conucntioni  viu,alialKadictta.  Ecvbiaccidicvnap.io  i  non  pcrcm- 
tXjVtraque vtpocc ic-patataretinetraamcllcnciam ,  vcluci ii cura no- 
nacionem  paftovel  conmdhiiftipulario ,  fitrubic^fca:  ncquc  cnim 
propricloqucndodipulacio  confirmac  paifturo  >  (cdcx  ftipulatione 
loianarcitur.i(flio.  Et hoc.vbi dc viribus conucriTioniscantumquac- 
ricur,  iSc  nullum  vitiunicft  in  obicdlo.  Qu.rnof^r.i  quxftio  prxcipuc 
imo lola  cft.E t  |urc  ciuili  res  hic  vidctuc iiquida exd.l.^.  C.  deLL. quod 
niniiram,  vbipiopccr  obicdH  qualimenei  conuencio  eft  nulla  (  ad 
huncenimcalunireA^Dd.eumlocttm  reftnngunr)  ncc  juramcnco 
qnidemca confirmccnr.  Jus aucem  Can. poceft dupliciccr confide- 
rari ,  i.  vtreparatum  a  jurc  cini!i,&infc:  eoquc  rcfpcdiu  vbicunquc 
juramcncuin  vulc  lcruarijobiccftum  rcm  liucadtum,(upcr  quo  juia- 
tum  cil,  non  habccpro  nullo,  vtcunque  jurc  ciuiii  ad^us  illc  htinuali- 
dus,quod  mulcii  cxcmplishauddjfticnlcer  poftccofticndi:2.  CailonU 
CttmjnsconilderatipotcflvT  jusmixtiim:  quoniamnon  carp  (an6ki- 
oncsjuris  ciuilis  comprobat  &a6lum  aliquem  (impliciter  juxta  jus  ci- 
uilcin  nunit.itefua  rclinquit,quemramcn  obauroiicatem  juramcnri 
vulderuari.  Ettamentalis  adus  juxtajus  Canonicum  lcorlim  conli- 
decacumprovalido  quodammodo  poilic  habcri.  £c  hiHcfortaHeex» 
plicari  poflic&  fidturiiUa  Dd.dtftittdfcio-»vc  promilfioaHqua  fic  nuUa 
iuxta  jtts  cittile  vet  Canonicfim  roixtum  ,  &  mancat  nnUa» 
Tt  tamcn  nihil  ominus  juramenrum  fir  feruandum  ,  quii  prc^prer 
Dcum  in  tcftcm  vocatum  it.i  conlcicniiar rcclius conluhtui .  Et  m  ijs- 
dcmtctminis  pocclladmuti  diuctfitas  cffc<5lus ,  quod  cum  tantura 
lentecttrob  falvcemaninuB,haAcnttslitvincalum  mccepef(biialc.a- 
deo^ue  cum  comientio  6t  nulla,ad  obieniandum  j  ttcameniom  rolns 
jurans,non  heres  obli<;ctur.  Ifta  ad  rcm  noftram  accommodemus: 
cnm  padVum  comminuViuin  nntura  turpc  non(ir,&:  olim  admiflum, 
poftjuodum ob  impiobitatcmfccneratorumfiiciitimpcobatum ,  di- 

xeiini. 


X.IBEK  Pft  IMTB*  71 

Yfrini,diif  craditioneni«ut|us  Canon.  mixoini  pertiQeie«&eore* 
i(>eftucdeqni<iem&raanerenuUaro,camabip(b  jare  Can.  impio-* 
becur,rcq  lentehadtenusjiisciuilc.r./j^mj^i^aM.  y,  de  pi^hohb.  ^dca- 

Tncii  Ci  j  .natncncum  .icccllt  iir,  c(lc  (cruandum  :  c^uod  Sccxt^fod.c^ 
7.  prub.ULir  pc;  (picae  latis:  vbi  pontifcx  idco  contra  creditorem  rc- 
ipoadecjquia  pcr dcbitorem  non  {lctit,i'ed  per  nuncium.quo  minut 
*|axcaconaentioncm  juraram  (uaeliet>ecunianutnecaR;car»Mqne  de* 
oicoricaquantuminco  iiiir.  vcPoncitcxait .  juramenci  debicum  im- 
pleuic  :  hoc  ipfo  facis  lignilicans  ,  absque  illo,Lcgem  commitTo- 
riam  propter  jaramennim  lcraandimi  fuiflc  :  Arque  ita  probo 
&  cgo  renrcntiam  Doctorum  ,  quod  hxc  paAiofiimccuiperjura- 
fitencum,  hadcnus  vccxplicaui ,  vc  qui  jurauic  obligetnc  ad  eius 
ob&roacionera.  Cui banonratcamobfbt, qnod vulgo p^^miolet, 
nec  renunctacionem  valere  juracam,  vbi  quid  vetitum  eda  Legetiplo 
ahcrias  odio.-vclquoniam  ifta  regulapcrtinetad  jusmagi$ciuilc,not 
auccm cx autoriraic  juns  Caaonici dcfcndimus  coniicnrioncm  jura- 
tam :  vel  quoniam  conituucio  Conllanciniiu^./.)'/r.C.(/^/4r7.MA.non 
£)lamodiumcj(iedicoris,  fedquoqi  &focteroagisfiiuoiemaebitort8 
le/pidt.  Inept^  auteffiobiicicar .Cir  LL.  quoniam  ita commitcicur 
loeradita  confulio juns  Canonici  Sc  Ciuilis.  Porro  Auth.facrdm^h^ 
rttm  C.ftadu.  vcnd.  agitquidcmde  mirioribus  .-fcd  poflTuita  induci  pro 
Dd.fententia,qaod,li  minorum  juramencaconhimantur,mulco  ma- 
^ismaiorumjuramenta  (ublillerc  dcbenc.  Sedcft prxccrcaeafandUo 
iion  Romano  Jaftjaianeo  jure,  led  Imp.  Germanici  Friderici,qai  Cfli* 
«oiiesieqaacas  magis  eile  vidctur.  Ad  ha:c  ex  cerriinma  omniuin 
lentrntia , -non  pcrtinet  ea  fan^io  ad  contra^us  qui  ob  qualitatem 
t)bic<fti  nuUi  vel  improbati funr, (ed  ob  qualiratcm  zcacis  concrahcn- 
tiam,quod  non  obfcruauic  Hunnius.Ec  nec illud, quod ex  lententia 
«dnuini  Dd.  contra^his  omnes  i  rainorib*  fine  curatoregeftijruncin" 
«alidi&BuUiosmoroenti:dc  quibusvuIgoInicrpp.conmiUQiiispoft 
-Maicifiameunqaoi|uc  Qn<5lioncmacGijaniic,coiicra  Bulgarum,  qui 
cnm  locum  dccontradibus  validis ,  cum  airacore  vel  euam  cum  de- 
creco  celcbratis  pucabat  cxplicandum.  Prorfus  auth.  iila  nihil  ad 
banccemfacic:  Cccerum  cexcus  juri$Canonicifiif.c«MMifrii^4r  dcjU" 
ftmr.  i&mt.  qummkitpiliM  VLvpA  textus  peni  omnia  iarameata  vo« 
]aocleraaci,Droopinione  Dd.  argumemura  pnebcntsqnam^vcdisi 
firmat  p  c  n  c  a  i  rc^o  c.figmficante.  7  Jtxtr.  itf^fmih.  ( cui  nc  gry  quideoi 

diiecti  ioibicescocap. 
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juraniencum  obdiriu um  fuiflc dcbicori ,  vt  neicpcteie  poflet pignus» 
-tiifiextrsiculpam  tiuilec quod  6c  ibid.  cudic  PdHorm.  n.  4.  &  puceftf 
.  nimobferaarilincpeccato ,  quod  abliiRi^  nej^c.  Qju>ii  autem  k» 
iDneretutconfcienciacredtcoris,nihiUd  rem  pcrtiDct.    £t  addic  Pa- 
noim.  prorcgnli,  qtiod  juramcnrum  prcuftirur»  in  caU»  a  Lcgc  ( fcili- 
cctciuili  J  prohibito,  obligetjiir:intcm  (  nmiiruni  ex  lanont  jaris 
Canonici )  li  pcohibicioemanauit  in odium  aiicuius  6c  m  tauorcm  ju/ 
tanns.'£tce6iaiclnnoc.)iiranientttmobftate«nc|Kjffitdebitoriepe» 
tcrcpignns :  quoniam  vbi  padum  hocappmutur»ie5pignorin»dk 
folcc.'quxvbipecuntanonlbiuitur,qua(i  committicurcredicori:  £c 
apudcumcmpriautin  (I^lntumdatitituiocflcincipit  EquiJcm  cum 
eniprio  conflccconfenlu  auvlo,pofljtrts  lub  pa<f):o  coramiflorio  ica 
£chypociicc£obiii^aii,vt  vbtaddiempecunianon  folutaell.cmpcio 
'litconcnd.i>&creditoradlttadcn(kimexcmpro  agcrcpoffit*  Scd 
cnm  harcpadio  improb.ua nf,&iurc  quoque  Caaonico «  huncefef* 
^um  pailum  iftud  opcrari  vix  poterit  ,  ncc  jurc  Canonico  qui* 
dcm,  quoniam  cx  co  tanrum  qui  jnrauir ,  ip(clolusob!igatur,cc- 
tcroqiiin)Contraeaquxciiximus,pao^o  ipiaconhrmarccur.  Vbiau- 
temre^tradtcafiiit.hocoperacur  juramenrum,  vt  debiior  agc  ns  pi- 
gnonricia  aAtone ,  exceprione  fepellacur:&  hicillius  diftindionif 
VelptKcipnuseffcdus  efl^,  quod  padum  ipfum  non  confirmcturt  (ed 
jur.imcntum  (.\!rtm  fit  icruandum :  dc  qu;i  Hilbndbonc,ncquc  cnim 
plcnius  dc  c.i  ?gerc  cft  huius  loci;  vidcanrui  CAun.ini  tu-u  t.ontwgAt.x%, 
dijunmr. &c piiC ceccris  PMtormit. «.6.7. S. vbi allcgnc phucs.  Vri!cum 
I  addcndum  eft  jioc  loco ,  qnod  i  Rf^ul(f.ii.«rr.8. )ttEuncntum  ncgac 
e(Icobhgatiottcm,im6ob(eruariidpo(!encgat,oo4ooniamiitcoh* 
crabonojmores/edquiatmpUcctconrradt^ioncm :  (quod  cdmen- 
tiimfupmcxplofimus)  negaraurcm  ficri  polTc  nec  jnramcnto,  vt  tale 
quid  pofllbiichar,  quodiuiinpoiribilc  per  lerum  naruram,ncc  poflc 
jurarncntum  pro  qmnipocenti  &pro  Dco  haberi,  qum  £cabiplius 
Dei  omnipotcntia  alienun)  cflc.vt  ca  faciat>l|aaB  contradiAioncm  im- 
•plicant.  Engraphicum nugatorcm.  Prorfus  dclirus  nt,quinegccd 
Principc  (3c  Ltgislarore  t.i!c  quid  difponi po (Tc.-^:  ip(c  Pontifcx  Inno- 
cc  'tnis ;  ir.imcnrohoc  pai^l-um  cofirmari  cicdii^u:  is:  cjui  m  Junspru- 
<lcnti.i&Lcgibus,qujr  pcndcnt  ab  autoritatc  huminum,  taie.quid, 
<|ttrdpcrrcrumnaturamiicimpoffibilc,qu<ciiucrit ,  ille  .id  gentilcs 
4u2iiacos(kdedaoendus*4atttomagisqaiDeoipfiidioipoaibilc efl«  . 

dixc^ 

.  •  •  • 
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'  4ixerit  {  quod  tn  KacipaterM  diccFc  pen^  impiain,  vciqne  profa- 
mim,  &  ciaicalum  eft*    £c  <)aoihodo  vec6  impolliuiie  elle  pollir, 

Vtquodicmporcaliqiio  vr  pignus  rcnui  ,  nou  I-jluc.i  pccunu  qux 
jam  m.\net  dcbitotis,  aiquc  ita  cx  noua  caula,  incipiuu  ccncr^' 
ic  6c  cituloemptij  autnilolutumdati.  £t  an  i.incum  viuca  particu- 
k  TvHC  opecAripoceft*  (kac  enimadiedb  paftum  rubfiikre  poile- 
JpiieconcedicFaber)  vtcaomiiTacontraclidlio,  contra  ipLm  tciutn 
naturamt&  quxficipfi  Dco  itiipoOlbilis,  incroducatur.-  Etannon  il- 
la  panicula  faciUmc  (ubintcUigi  poflit  ?  Qaam  lccui"  illc  homo  lcculi 
fui  &c  poflctitans  tuic ,  6c  quam  conccniiit  (  noiuii  euLm  hoc  llukicio: 
impu£ate)  judiciaLedonim,(t  eiusmodi  ppttenca&monilra  homini 
(an«memis(epec(iuidccepo(Iepurauic.  Sedpigccinepcianun.  Itaat 
lliavideamus.  R.cgaUrdc  improbato  pado  comni(Ibcio«aIiquas  ex:* 
iepEioncs&:  hmiwtioncs  lubijvere  Dd.  folcnt,  ex  quibusdijxlunC 
■arincipaliorcs,quas  vtadmiiccrcnt,cos tcxnis)urisin<.iuxctunt.  Vna^ 
limitacioc(l,iipa(5lumappoiuua»tuciUcxnucruallo.}raXi^^/<<,.eA;Dr/. 
^.4.  H.6. 6ecomniuniterIacerpcete9yMrf./.9i!r.  CJepaei.ptgiLBjrtfbum 
L Cati^diiM.  t.quMHuu.  4f .  itf^m,  Racio  vna  huius  (cuccncix  eft» 
^eliance  illa  rarione.ob  quam  paclum  hoc  miprobari  rupradiximus, 
&  quod  vr  d.loco  Ncgnz.  dcbicor  c  '^cns  j  ccunia  quiduispacikituc, 
quod  qui  F.icit,poftquaniiam  h.ibct iiccuuiam,mciico  lux  tacihtatiid 
impucarc  debec,cnmoefletlucpra:(ampcaextotfio&  dolus  credtto- 
ris.  lUtionemaLRtam  (iimuacekijX  Caliippo,  ^$.dtf9lututt,vhi  in  cec- 
iikinis  id  nocat  Barcolus ,  ideo  valete  padi»A  quo  promiiit  niart* 
tus  ,  l"c  pignori  pro  dote  obligata  prrdia  vxori  in  folurumdam- 
rura,  quoniam  cx  intcruallo  ita  pailus  erac  :  &  indc  fjKcialc  hoc 
nutac ,  quod  non  noccac  marico  debtcoii  poitidenti ,  quo  nunus 
perexcepttonem  &  defendeie  &  vzori  Qtferrcpoflirdebitdm:qno4 
notandUm  ad  ad  quod  diximns  panlo  ante  ,  padum  commif* 
rorium  non  operari  hunc  cfrec^him  vt  agi  po^fit  ad  tiadcndura, 
Hed  rolum  vt  rcs  poilk  rctineri.  Tertiam  rationem  pccunt  ex  /.  Tinits. 
;4.i/tpi^wy;ur.4f/.  juxtaquam  pollacccptam  pecuniam,cum  crcditoi: 
dutrahercvcllecpignusylicircdebitorin  cumrem  transfcrrc  poceft. 
Sed  quodadtextusactinet,  videantur  illi  non  moltum  ad  rem  lacere»- 
(iverumcft,quoclnosrupiftdi(pacaaimuaJCtotum  tcmporibus  pa« 
i^ioncmillamnonhiifrcimproDatam.Etprxterea  in  /.  4-;,  defolutton, 
.ttihiieil  t  ex  quo  pa^iu  cjl  ancci:uaiIo  appoiici^m  ^lle  ,  folidc 
.       .  .       ,  K.  .1         ,  qucat 
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qucatcolligi.-nccratio  coadtionis,  &:quoddebjtor  quiduis  paciRa*  ' 
tur,in  propoiitailla^ccicinccr  roaiituni  &  vxoreni,miliurc  videcur» 
PoRoin/.34.</r^i|Mr.4fA.noiiinfiiaiiiimfcaium  (bluta:  pecu^ 
tiix ,  co  nfe  rt  u  r  datio  in  f<>ln(am  aot  vendiQo,&d  prd«ntitempow  tet 
Vcnditur  &  quidem,  quod  prarcipuum  cft,  non  nmplicirer,vt  prf)  pc- 
cuniaacceptarcsfitempta,  fcd  vtpro  certo  prccio,  &:  hoc  vcriluTU- 
liccr)ufto,4r^./.  i6.  vlt.  depifftortb.  Sunc  praeterca,  quinee radoncm 
pronibidonis  ex  inteniaUo  ceflkcc  cxiftimanT»&exconimniinMSO 
JiMinvTr4r7.(ir^ig)(.ettamcyincerttallo  debttoBemin  im  padicatwr,- 
ndigjpoflepaiat*fiminetur  creditor,(edebitotemin|us  vocaturum 
aurpetiturum,  vtex  Edi^loin  bon.poflc-flioncmmittatur.  Necdceft 
tamen.quodpro  Dd.  hicrcplicitur.  Ecnimir.cumTi  ibonianusfan- 
&ionemConilanciniin  Coaiccnireculenc,neeiusofcuantiamauc  fo~ 
<3ordiamaccu(aR!  aecefle  habeamus ,  vtcun  etiatiff  JCcorfiieailo  8s 
.ctacc  padtab^Bonfucnt  clamiiata,tamcn  nobis  eftftatuendu,quod 
Tribonianusccrtojudictoiilost^xtusnobis  inPan<ie£tis  reliquedt> 
quibusdefendicurpa(fVio  hacccxintcruallo  inrcrpofita,qaoci  cadcm 
huius,&  iilius  quz  ftatim  adijcitur^improbandse  racio  non cilec.  £c 

SjLfimthmmMtt,iyC.depigH.i.^rohaituXi  quodindiftinA^  icscce- 
tooiniblatamdaiipoflitcncc  quidquam  inteiefle^dcct^r,  an  qn^ 
mihiremexincetaBUoinfolucumder^npacifcacur  ex  intcnullo,  vt 
cgonon  rcllirutapecuniainfblumhabeam  &:  rcrineam.Etfaifumcft» 
quodiVIudc^^air.poifcobmoradebitoris  crcdicorc  petere,vtinpoflei- 
lioc  bonoiudebitorismitcccur.  Cupraeieriim  hodiccxc6muni{en> 
ientia,nec  pignus  quidc  pnetonfi  ngakit,in  debicoiif^omnib*  booi» 
cdititttatanSedenimJioc(bfampoiellcieditor,vtitm(ibioppigno^ 
raiam  (nccvmyamp^opomnium  faonoinm  lcgituradieaam  pa-- 
^tionemcommifToriam  ,  ncc  id  patitur  ratio,cumnecomniabonx 
iradifoicanc  pignori  )  profcribat  &  vcndat:  in  qua  quidcmic  quae 
ambages  rcquuancur^inft.  diccmus.  Ec  prxccrca  in  pignore  vcndcn- 
*  rdo,(i quidnonbonafideegetttcredicor»(iqaidomiierit,li dolo  rcm 
vendidericminoris,  fiquid  vlrradebicom  rcdcgeric,  remcdiacerta 
func,&inprimi$a£liopignoratitiaparataeft  dcbirori.Cum  nilu!  adco 
faccrepo/ficcreditor  ,  quoti  m  pnjudicium  & dctnmcntuni  maius. 
«iebitoris  vcrgac :  dici  nonpotcft,  quod  debitorinealVitasuliaica 
pftdfceadi  ex  incemallo  imponatot^nam  >  quod  param  honorificom 
cftdf^ttod»nipliiadi<temo^(u£cete«diib^  000  videmr»  Se^ 
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bilis,hac  tamen  adjedla  cautioneivc  dcbicoriluccurTatur,(1  quid  a  crc- 
^irorefraudisadmi(rumeflc  oftendcrc  qucar.  Atquc  haec  de  priori 
limitatione  Dof^orum.  Altera  limitatioed,  quod  valcat  pad^um| 
cotnroiirorium,ri  noniaccr  ipfiimcredicorem&aebicorem,te(iu)ter 
iteb«o»m&terriom,¥eiat^fidchiflb«eiiifiKiitinrerporitum.ItaD<L 
comnmQicer  in  Al.vlt.  defd^.pi^.&sn  l  vleMeamrjemft.l!lifftK,f.^.n.7, 
Verum  poftconflicutioncm  Conftantini.h^climitatio  videturmihi 
ditHcilius,quam  prjccedcns,dcfendi  poflc ;  hoc  cnim  admiilb,  facile 
cum  hdeiuflorepodic  creditorcolluderc>quiniAacccpto  iidetuiroce 
imlttCRdewpeeuDiahfididembciDeaber»nii»adiedapadionecdmif' 
feaieaifetamvtauamuisi./.FlrJoqui  tanrum  de  cFedirore&debitote 
videatur,camen?biefteadc  ratio  pcohibitionis,eadrro  rufptcio  irau- 
(iis,decilio  qaoq;obtincre  merito  dcbeat :  quod  prjcfertim  fidciuflory 
propterquamuis  mora  debitoris^foluturus  pecunia,&  ica  &  iplc  afpe- 
ritec  Legem  comifibriam  execcicutus  prciumi  poflit:  &  prohibito  ali- 
qab  illa  quoque  omniaiocelligQiitar  ptohibita  »per  quflc  leindixedo- 
ad  prohibitum  pcrucnitur.  Acoeditquodfideioflbr  foluta  pectmia»^ 
ipfc  j.im  creditoi  cft  ,  8i  \'el  adione  mandati  propria  vcl  a£bonecerca 
pecunianiexigit»;urc  nominc  crcdiroris  :nec  dirtl-rcntix vlla raiio 
apparcc«^oadcdetlum  ipiVim  >  anquis  iniuocicdidccjtpecuniam, 
anDoReamlocamcredicorisiiiceedat ,  vbi  nimiramiali$eft,qaiie- 
«ilacirerjtaccediiineumlocum,  &  quiinicio  pa^onecommiflbnbi 
sbiprofpexit :  ncc  quod  fideiuflbr  fo!uere  cogtcar  ( qui  tamcn  coa6):i« 
onem  iimulare  po(uc)fuflicicadi(lam  paftionemdcfcndendam:ran» 
cumtmis,quodhociideibonacquamcontra<^us  mandati  defiderac, 
iion  parum  repugnat>vcfideiuflbr,quiamicioibcio  fungiiur^cumda- 
moodebitodshicramfiiom&quidem  impcobum  quxrat :  quade 
caufa,  fi  emerit  prx  Jia  qua;  oppignoratafiiecunti  ci  fcmpcr  ofcrri  po- 
tcd, t.i.C.dedoh,  ^cdcco  iufr.  pKuibusagcmus.  Etproopinioneta-<> 
men  illa  Dd.  in  tcnTiinis  tcxcus  elle  vidc  tur  in  /.  vlr.  de  lont.iuipt.  vbi  ita 
proponicurconucntumimcr  dcbitoicm  ^  tidciulloccm,vt  hic  li  mtia 
tcienmam  i  fideiuffioncnon  libeietur,&  pecaniaro  ccedicori  {blvere. 
€ogacur,empta  habcacpracdiapignoriobl^ta:  &  caro  padionem 
)atevalidaefle,refpondeciir.NechicqoifqQam  admirtat  hanc  diui- 
parione,quod  cmptio  no  valcacpro  pecunia  qua  fidciullor  foluir,fcd 
pro  iu^lo  precio>cui  qtiod  deeil«naciuilbr  fu  pplerc  cogacu£;qu^  qu  ide 

»      ■  K  j  cxpli- 
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«xplicatio  futiifafit  prorfiis  aliena  i  verbis  6i  mcncc  Scspols»  qni 
^Uconditione ,  ctnpcioaein  eHe  coocra<^m  relpoodcc,  quod  tal» 

fiim  cflct,  fiali.i&  noua  prar^^iorum  oppig-  or  conim  aflim.uio  ne- 
ccllariaeflct.  Andicimus  jiixca  kiporioia  ,  Tiibonianum  hic  nobis 
vcfligiuro  juris  anciqui  reliquifle  ?  Nagiiur  Aiic.  Fubci  cuca  bu4ic. 
lociixn  trrj.dt(ddexu8c  cocnicumoculQsvulc  coniigere.  Aic,  Rti^ 
mm  abeile>  vc  l!>ti.  opinio  per^./.F/r.  probccur,vcedaro  pcr  eum 
tcxt.  euertatur:&:  veib.i ,  // woo  vr  iti  cntfim  ohhgutnmii ,  icc.  ita  cx- 
plicat ,  vc  ex  his  i;)tc;ic  putct,  ii  hoc  iiucr  d.niroiciii  .Sc  fidciuflo- 
xcmadamcflcc,vc  oppignoiaca  pixdia^ non  ioiuca  pccunia  habe> 
cetempta*  nuUamwuram  &  inuaiidam  conttenctonem,pruprerit* 
latpquamlibi tinxitecroreopinipnis^cdcradidior.c  Verumeamcns 
JCtinoneft,iedbflec«qaod  inccr  dcbitorem  &  HdeiulToKemdttpiUcir 
tcrconucnircpoflit:  vel»vtliloluerirpccuni.nm,  jam  prxdiaqujcop- 
pi^noratacrantcrcditoit.ipliincipiantcfle  oblig4ca,codcm  jurc  ;  vcl 
vc  non  llnc  obligaca ,  fcd  tidcuiflbr  ea  pro  pccuniaroluca ,  tibi  habeac 
empca.  Port^cumfffi./.  vlt.  pignora  non  proponancur  obl^ua  fi- 
deiuiTori ,  (crupulum  mouere  poflit»  qnod  b«c  non  vidcatureacce- 
pcioadrcguiara>quaimprobaturcommirtbiium  p.idum  cumco  h- 
Ctwm ,  cui  oblig.ita  res  pignoii  hiit.Puto  rectc  re(pondeii,idcm  diiiu- 
cum  fiiiflc  JCcum,  ti  ipti  pcopoticum  tuiflec.  &  pigooraobligaca,  &  in 
pccuniic  iaebttoie  nd  (blataeeaencam,cont»idaminifle  enittooem: 
contraquamiaeptcceniec  A.Faber.  Eciafficitproexceptioncquod^ 
qoantamuis  aun  diuerfis  perfbnis ,  tamcn  &  pigoas.  H  emptio  in 
hiturum  init.icft  ncc  quidt]nam  intereft,an  commitratnr  rcs,  ob 
non  folutam  pccumam  ,  cicditori  aut  tideiuflori  :  quoniam  vtio- 
qucmilitatcadcmracio,  &proptcr  non  fol^itam  pecuniam  debuor 
tem  iliiam  amiccit.Er  qnod  Faber  d  m^.  j.negac  vllam  odiam  eflehaios 
c6mi(rori2pa6btonis,necprohiben  pofle  crcdicorem,quomtnusqaS 
optime fibi prolpiciat,manitel^6  f.iI(uni(S:  fupiafatis (olidccil  conhi- 
tarum,  iSc  dircClo  pugnac  cum  l.vlt  C  </i'/»wr7./:/^^;/.  Ec  pi  .ctcrca  ipfc  lab. 
fibiconcradicic<iff.  ii. cap,  i.vbirctibicnuioncmfunlc  lianc^  cur  ve- 
tus  concradtts  fidoci«pignocattrias  ftieric  improbatus ,  quiafoBnera- 
codbus  dabatdoH  cauum,qai  fidaciasnimismagni  valorisiibi  man- 
ciparicurabaoc  .*  qux  ratio  eadem  milit.ir  in  paclo  cbmmiflbrio  de 
cjuotraftanrDd.nec  ouum  ouo  poteft  clfc  rmnlius:  vt  miranda  tit 
iilius  iioiuinis  percinacia  in  roanifisfto  eitorc.    Huc  auccm  &  ad 

trad.i- 
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RaAatfonem  dt  p*Gto  ifto^iaoil  cnm  trctio  iolnim  eft ,  pefcfnet  qnx' 
ftto,quain  actingit  V^k^mu.  f,  4.  Mm*  8.  (i  quis  promiletit  doccnv 
praEiiiumque  pignori  ubiigaueric »  an  paAum  valcat ,  vt  nonfoluca 

dorc,  pridiiitn  ipfam  loco  dotis  cllc  incipiacapud  maricum?  Ec  fiqui- 
dem  jiixca  opmiuncm  communem  pa^um  hoc  cum  ccrcio  6c  y.c 
eam  fideiaflore  ccde  inccrponicur,  quid  niedam  cam  marico ;  quo- 
njamefte&ain^do  ficieipfa  miUier  hfc  magts  eftciedittix  »  cuius 
VnticKem  it^ictcprincipalicer  pi^o»diiffio  dotis.  EctRmcn  cciam  ipfi- 
us  marici intetcft,  proptci  fmiVus,  vc  habeac  dotem vbcriorcm ,vc 
proinde&ipfeacdironsvicen^repraefentcr,  cui&:  ipli  dos  promifla 
proponicur.  Sed  &  vr  paulo  ance dilpucammus ,  dubicaripoceft  ,an 
foft  /.  fk*  CiU  puit.  pi r!i .  pa^m  boc  imtt  debicorem  &  ftdciufib- 
Bm  lictc^-  intcrpoiuutir«  Etpofliiut  quidemhlc  vahae  fpedes.pro* 
milTorum  confiderari*  Efemiii  promiccttaUquando  debicoc  vxoiis  . 
quemipfaraaricodelcgaaieinqulbusccrminishoc  pa^um  omnino 
pijtaucrimimprobun^cllc:  promitcicquiscxliberulicacc  >  cui  iinpii- 
cari poilic ,  quod  ica iuic  padus : fcd ex  aducrfo  fic iniquum ,  cum  do- 
Racore  ica  ngcre  piterfiicacoQtienenc,  Videiipofficquafi  fubcondi" 
tionc,vbcriorpromi(&dot:ied  videndum»iie  pacer  gieuccur  vltra 
faculcaccs.  Plane c^o pocius conclu(erim cumNt?^tf?4Wf. J. loco,quod 
eciam  iiic  pailum  ilhidlit  habcndum  pi  o  improb.uo  v^:  illiciio,  pro- 
pcergeaeralicaccm  ian^ionis in/.rif.  C.  de^dU.pign.  cui  luhxrere  cuti- 
iweft.  . 

Dentqiie  ad  hanc  materiam'  paAi  commtflorij  aHdcndum7 
eft>  quod  fecundum  Dd.  pafbutTi  commiflorium  concipiatni  \tl 
perverbadircdla ,  vcl  pcr  obliqua  &  iuflcxa.  Proponichanc  cx  Dd. 
diftindionrm  S.-^H^^oit.d.  fart.  jf.df  pigmnb.  ;H/>r.  Verbadire<fta  ap- 
pellant, quximportanc  cranflationem dominij, in cafum non foluc<B. 
pecunix,  &anfcrunt  dcbiCOci)as  luendi  &  ofrecendt:&  omntno  hoc^ 
pndfaim inccnigunc»dcc{uohadena$  diximiis,&quodimprobacuria: 
/.Wr. c.rf^^.ti? vtnonroluiapccuoiarcsmaneacpenc.scrcditorfm  . 
vc  vcndicaautm  roiurum  data.An  farisfubtiHccritadiftinguant  i^:  lo-  . 
qaa^ncur  Dd.  panmi ich  rt,aosrem  iplam  videanuis.VeiJbis  obliijuis  • 
padbimconcipi  dicunc,  vbr  promittit  dcbitoi: ,  fcnonfbluca  pecu- 
nia»  ceintnim  crcdicori  rc  pignQraca  ,  auc  eant  in  (blunim  data«>c 
rum.  Hoc  qnoque  mododeacnireniradc^cdhimpaAicommi(Ibri|» 
iiiimplidteriuxucoiiuciicioiieinceDeteaicdebicocnmcedereaurm 

ibJjuiua» 
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folutnmdiic.  Scd  nonitacfti^ciiaiusnioc^ipHdb  unc  non  n-^iraitui 
facuUasclebkon,quo  minusecum  comuuii .  iUOia.ucciuuu.i  «.UcLre 
adhuc»8clibettcete  neceflicacemiolutani  dan<l<*pomc.Qttin  aniplius 
CnamfidebicornonofFera^Cllincainen  CAicm  lic  obhg  cus,  vt  ced.)6 
aacin folucam  dec,  nec  quisquam ad  h«c'£aciendii  prxcisc  i cue.\tuu 
fir.vt  huiusmodi  padtioncs  nihil  opcrcntur vhra  jus  conm  uno,  \  t  ni- 
tnirum,(idcbitoi  pignora  wcdcrcaut  m  (olutumdarc  m>hc,iiihil  ahud 
habeaccreditor(qui  ipfe  fuaautoricacc  bonaribiaddiccrc  non  potcll) 
«jaamvcpignoradiftnhac^vendit:  qaod&  dtca  illam  padionem 
yaiecomrouni  faccrc  pocui0ec^ao<i<ioceccexcusnotabilisin/.i.  CJt 
facl.  ftgn.  qui  ad  hoc  fummc  mihinotindiis  viJctur  ,  qutapcrc- 

8  umoftenditur, non  cflc  pcrpetuo  vcrum, quod  vulgo  j.uftitur ,  vciba 
conncntionibusappolixa,  opcrari  aliquid  d(,bcre,($cicaexphcanda» 
,  vcncvllum verbum Acodo^m,&,vtIoqaancar,finemtAetio;  qaam 
ttgatamproponont£iiidkmliiilm4^exn^.4rfi^^        Airr.  mLfi 
^umitAO^.  itUgM»  I.W^|M.f ^t.  u.  ^6.  Bjld.adrubr.  CJxofttr, 
empt. vel.  i .  vers.ttOHo, quttro.  Dccim confil.  4 7  j  v  ^.lafon.ml. vU.Quod tjnis^ 
jur.w f.  Tiraquell. de retr. (onv. ^  i.gl.i.  «.  z 4 .  cr  i y •  H .1  n c,  i n q uam , i e- 
gulamnoaciIcperpetuam,probatUT/er</Xi.C.<^<'/>4c7./)i^n.vhipadum 
^  sihilopecatoc vlcca|ttt commane,coia$modietiam padumeft, inl.^, 
€:,ijiim^llMbMec«mRmi\e'ml.^*fitum.  ^.^A.ied^^igii,  quin&ca^ 
lepadlumeftiquo  permiaicur  credicon  juspignoris  vendcndi,vc  infr. 
lib. 5. diccmus.  Scd vc ad rcm  noftram  rcdcamns.ad  padum commif- 
lbrium,quod  vcrbisobUquisconccpcum  Dd.dicunt,rcfcrcndum  cril 

S  pa£himquodpropooirarin/.//«ii(fw.itf.^.Wr.(£e^ig»0rf^.  vc(i|>ccu- 
niafeiotanon  Hc,  cmditQr  podideacxem,iafto  pcettoMwcftifflati» 
4Um:nam&paAioifta,qaactmaenir,vt  dcbitor  icm  ccdat,ve]infe- 
lutum dct,  particulam  Tvvc  implicitam  habcre  vidcttir  ,  quamuis 
hocdiucrflimfit  in  (pccici./.i(>.§.r/f.quodcocafu  crcdirorvidctur  o- 
mninodefendiponeexceptionc connadcbicorcm,  qui  vcUt  uiferre 
peconiam,/iquidem  velitczedicor  jufta&€b«ftiinacione  rem  retine- 
le:  vtadeo  fi  verba(pedemas,  ma^  videacof  padum  commiflbriam 
dire^him:  quod  idco  toleracnr,  quia  iniquitaseiasl)&ce]]at,camcre« 
ditorrctincatpcmrituloempti^nonfimphciterpro  pccunia  ,  quam 
muTuam  dedit,fcdprojuflo  prctio,itavcqnod  huicdccft.fupplcic  tc- 
ncacur.  Idque,&  quod  cogacur  dcbicot  cciinquerc  credicon  rcm  pro 
joftopictio»Y«goiccomitPtk>iut>indc<onfiiniatttr,quodine3OTemo 


_  ,    .  Digitized  by  GQOgle 


•  'LlMB.  f  ]t  fii-ts«- 

%j  {ijii>^cirar,vSdtKi^V]sn4itb.njem'coi|t^  (imdl^ 
twf^  aurem  exi  tlcmxfjCJE  cdhaencionc  vtcr^e  ceA(ti^^ 
VU»  fichocipfum  camen  fcriipulum  Kabcc,  quomo<iaJv(4cri  pollie 
concradlavcndicioconditionalis  ,  cum  precio  nullo  cerro  dctinico, 
nullaomnino  poincclle  vendicto,  neccondicionalis;  condicio cn^o^ 
Iioc  opccatur ,  vc  purificec  adum  &  rerrorrahac ;  non  poce(t  iatp^. 
parificariemtio,^[fUBiionlubcc  prccium.quodftdeiuspertinet  eflcnt 
liam.  Qu.r  rcs  niouic  Ant.  Tabr.  vtitcdd,  ii. cap.  7.  verba d.  UlSi $»Tfk* 
(hocemm  cafu  vidcrur qttoditmmtdoctfuiinotula  cffe  vendirio )  cxpungcnda 
ccnlcac  vt  (piuiaiScincpcicia.  Nccnodum  Iolimncglollatorcs,duni 
monenc>a;iliniatioiicm  referuad|uii;uin  pi:c[ium  cotnmune,yci)udi« 
iiiafbitiiodefinieiidam :  neqdeentmmuataveiiditoiiilfiikWi»^ 
inodirelarione  confiftfcrc  potefbauod  vd  oRendkkvU,CMtmurjmtt 
Ego  iimpli  cicer  dicaiiiiiquod  in  d.l.  \6.^.rlt.  vt  non  foluta  pccunia  CTB* 
dicor  icm  h.ibcat  cmptam  pro  ipla  pecuniamiicuo  data,  tacitc  confc* 
xacuccurnpado,  aiupociuseiopponarar ,  quo  conuenu>vr.crediccMt .' 
babtNitidlieniptam  pcojuffopretioQincaefttraan4o8ac.d«fifl^eiid4k> 
Jiiud  paAai«probicameft,C  vtiq^  poi|l.v^.Cdp/«#jtffM»j[iiii^ 
ibcmmacattkTribon.xerponl«mJGlii*4U<td;|^^ 
tci  facirrem  crcdiroris  pro  pecunia  mutuo  data,  qua:  non  cxafquat 
proportioncm  )iirti  pretij :  Hocpadum  admUlum  crt,quoniam  con- 
diciocci;e(limauddeuiltopretio>collit  vitium  padfci  commiiiocij :  £t 
quu  ilon  ftarim  conaltfiitacenYtio^n  dicm  non  ^lone  prcuniK»  ied 

^  «iiliicelebratiodiftercltf^bifta  codirione,  ii  non  fuerit  roiutio&ft4 
Ik.conlenfusinrem  ccrtam.idcll,non  omain6  inepcc,  liccr  noncK 
xiinin6proprie,dicicur  conci.ldta  emtio  couditionAlis  :  qua;  uupro* 
pdctas  du^hdsctbo,  Viden^t^tqiuddmitf^  ,dcUgutar^  JUlode^ 
praedidis  confiite  potcft,ft^cUlMt  odfirVakrej^imi  ift4^ 
Vninquam  liceatlicete  ^ign\itinn£tl^k^<.,p.j^.n^Q'&fi^it^ 

'     aduerfo  conftire  poccft,  Udti|m  eftt padhim,,  nec  quidqoam  c«btt 
pafto  commilToriohabcre  commane,gaodproponicur;wAG^/w.j9, 

def  lgn.4<l.  vc  cerco  temporc  creditor  po(Rcieat  pignus ,  &  exeo 
.,1       incompenlacioaein  &  forcis  &  vlUiarum  pcccijpiac 
Sutetf.iHlitecde  paao  d»D9^^ 
....      Mctt^il...  . 
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CAPVx  t^LTlMVM.- 

Ro^ofuimtu  hi&ams  varias  diuinones  pignoris  &  hjrpotBtC9e»4l 
cauincffiaeote,aforrna,abaccideiuibustridem  &  padis  piglto^ 
rum.  Add.imns  iciquc  &h.'inc,quocl  hypothecaautconrrahfrurpii- 
ic,aut  iub  condinonc  in  dicm;Communc  id  habct  cum  aJijs  ifta  con- 
uencio :  Sed  idud  obiciuandum,quod  conditio  quaedam  infit  &  caci- 
ti  t  fi  videlicec  ipfa  prin  cipalis  obligatio  habeat  conditic»em:qiicu»<' 
tcquiim  cxiftat,pignus  non  obhgatur.  /.  res.  $*mf,di^fltttbJ.grege.ii^r 
i^fifuhpen.  inpr.  cod.  itt.  Rurfus  (i  dcbicum  fu  purum  &  procfcns ,  Tub 
conditoncautem  contracka  hypothcc.i,  iS:  dcbitorinmorallt  ,  liccc 
dcbitoiircsfub  conditione ncxa  hypothcecaria  a&ione  incerim  au' 
femnon  poHiCj^mencatieic  debttor  ititerim  tetietar,  fiextftat|hy- 
pothecc  cooditto»  nec  fi>luacur  debita  pecunia,  refticutum  in  pipraty 
vt docet JCtusiu.if  /. jrf^M3.§4>^R. inf.d.pignorA.  quae fingularis pi»»  * 
ftariohypothecariia<ftionisnotandaeft.  Eadcm  cftdici  ratio  ,  qui 
ccnretur  adicdlus  racitc,vbi  prmcipaUiobHgatio  dicm  habct,vt  eo  ca- 
faiiecancc  diem  pignuscrcditorfMec^equi  poiTic.  Lfoluim.y%,i.Q^ 
ntL  figtt,  felu.  de  quq  ptoribdlt  &  ad  /.  qtufitum,  i^mph  dififit^ 
fib.  qua:  fcrupuluin  moUet ,  infr.  vbi  de  hypotheieana  adioiie.  ' 
Quin  Sc  dics  fimul  &  conditio  incfTc  hypcthccx  cenfcrur  ,  fi  fruftus 
nnlcituri  (int  obhgati ;  quoniam  fubintclhguntur  obhgati,Si  Sc  Cvu 
MiicenuM.ar^.Lmterdum.y^.de l'.0.  (dc quoinf./<t.i.</f Rciiif agemas) 
«rbiadde  qilod  Qd.no6int,ii  hypothcilhabeatdjefn^SrdefrimFiRdh^ 
piat  ede  furpedus ,  pofTe  agi  ante  diem^i^i*MtfMit,9jnemhr.  i.n.j^j^ 
Atq*,  ica vbi  condicio  vcl  dies  adi jcitur  per  modum  termini  i  quouS^  ' 
fldic<5ta  fint  pcr  modum  tcrraini  ad  quem ,  aduenientc  condirione 
^el  dic.ficui aUa:  obligarione5>i^haecquoque  pignoris  obligatio,  vc^ 
^  ipib  jure  ye}  per  exfej^udiiem  finiecaraareUdenii:  rqaod  ex  Ui^K 
cis^siiifMniioibiirfiniendarum  obiigatkmompeteft-'.  ' ' . 
'  dinim^&hacKfneiiduiaik&^       ..  ^  * 
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^  I X I M  V  5  lib.i.in  definitione  pigndris  >  quid 

fir  jus  in  rc  in  fecuritarcm  dcbiti  confticucum.  Ex 
.  quo  efiicirur,  anteomnia  oportcrc  pratexiftcrc  ob- 
kliganoncm&debicum^  pro  cuius  iccuncate  res  (it 
|obft^.I^4^ofifil^      fine  pignoris,quodtbi 

 joinifiaMB>'Lwj.r.aJR)EM.iK}shoclocopromifimi]s 

-■efle  plaribusafturos. Ec nimirum  Ii ypothccxoblig.itio  nuc  pignoris 
cotra<flusrunt  accelToria  ad  principalcubligationcm,licet  &ip(aper 
(e  fubfiftenrc  5:  fcparat j habcantnatura.  Ec func cnimduo gcncraac- 
cefrotioium .-  Alccrum  eoru  qu0jinfl^bBdQnc,vcpl8Dj[a^al(erodir- 
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ptinctpalinaturam  5ccflcntiaml>abcanc.  HKismodiaccefforiiimhy- 
pothecaautpignus  none^l  ,{cd  conllicuaiuur  proprijs  &  fcparacis 
conucntionibus  .-ncuc  &  fidciudto  conAitutum,&  quaruis  fcr^  flipu- 
kRoHn^oefleyerBft  proi>d«i/uu^onuciirionet,ideo  quidcin  tt 
{aEpefubljta  obligacionc  p^icipajf^ignoris  ohligatio  nihilominilt 
duicCj  \iinfr.  Lik.  v/r.inmatcriadiflolutionispigiioris  oftcndemus. 
Scd  intcrim  t.intum  hocvcruni  efcquod  initio  (i  niillaohligatioptin- 
€ipahsadru,nccpignorisobli.gicio  confluui6i:  conijllcrc  poflit.  Cui 
limeanon  paucidcadiN^«4iw./>4rf.5.  mviii(.i.».ip  A>ldiduiu><juod 
bypocbeca»  qaam  libed  in  bunis  patris  habent>incipiBC  irempocc  zd* 
iniaiftratioois,iLfHM0p0rr(f.§.r/r.C.<fr^0n.^ibe/f(.&tamcn  patcr  obli^" 
iurdcmumcxeotemporc,c]uobon.imalc  adminiftr.arc  cepir.  ScA 
hicidrumptiofaKacii:  Nequc  contugicndumhic  addiftindtionem 
inancm  iiemz4mj.^nKt obh^ationem generalcm  aut  primxuanv^'^ 
^cdalemnueieciindiUiam :  (cclfimplidterdicendutpjcjuodicilictv» . 
aaobligaciooriatur  initio  adminiftnrionisin  qu  i  vcnic ,  Sc  qua.coflVK  . 
pi[ehcndiriu,(|nid<|uid  c]uandocunanc  non  cx  hdcgcftumcft  :  Sicut' 
ncqi  dubitatur,quin  inititvdCi  tator  mcipit gcicic    .idminiftiarc,na—  ; 
lcaturobligacio  cuhypoxiicca^quaobUgatione  multx  6cvauaLpta;ftar^j^ 
dones  cdntincpcar :  4eaat«lius  quis,  (ed  riieptc>dixeric ,  vielez  caiti/^ 
ifiodatosiuc  dcpofibo»  ol^  cnlpam  vcL  4olampoftcaadn)iHum,na(ci 
iiotiamobligationem  &  rpcci.ilem.  Pignuspon6&hypotbecaobii<^ 

Sacionicuicunqueacccdit:qnodappaicbit.  (iperomucs  fpecies  ob- 
gacionura  cas:&  huc  cx  naicunturex  ddj£lo,(iucc.vcontra^u,&:fl> 
uefintcxconcradtuvcrovcl  quarijUueineantur,re>vc{bisaatcon(eor 
fiis&nidbsi?oe  cx  contra^ibus  oriantur  nomiaati$,fioeinaomliiacli|{' ' 
ts^  pi^us  acccdit :  nifi  fbnev.^»  proptci  concrahentirpilfiMbn  w 
improbataobhgaiio  t^&c  quo  non  tenct  pignus  liue  hypotKcca  y.  qa»^- 
cti.im  ab  a!io  pro  tiliofam.  mutuum  lunicnte,aat  mulicre  fidciubentc; 
daia  cft.  Lx.qiurcspvuirt  vdbypot.  Quod|^Qcrajc cft,  vt  obligatiof* 
,  allooHHnotfRftdaccracpigntu.cai  9*  X?*^' 

'^sd.Mi».  vbi  licetalienatio  nullaflctanicn  pignora  renentur  qaae^  du^  ■ 
r.uorobligauir.  Putoididcocfl^,quiamera  ciuili  legc  obiigatio  icr. 
xitaiur,aquadiucrracftobligatiodceuicT:ionc,ou.«  uon  cftimproba-^. 
ta:&:curacori£idum  propaum  noccrc4ebct,quidiftraxit  tamquatnrr 
cxeffido*.ji!cirs<aaspign(m  dedic  RmdGu  obltgario  vcl  eft  ciuUis.vcl  r 
aamfidis^ :.  iiyjxaJffe  vclmiili»v«LBiii^  Ob%woBi  into,  jg^ig^ 


L  I  BE  R  S  E  C\'  N  D  V  S. 

jurc  noftro  fimplicircr  per  ciuilcm  folct  iiuclligi  ,line  controncrfia 
ic(flc  accedit hy poihecajfub  qua  etiam  hic  intcUiginuis  obligntioncj 
cx  jurcpr.-etorio  introdudlxs,  quarum  mcnrio  in  l.yde  ffignonb.  Idcra  ^ 
dc  nacurali  probat./.  yinf.prJfpiguor.  idquc  adco  vcrum  eft,vt  fi  mix- 
taob!ig.itiotucrit,(ubUtoetiani  vinciilo  ciuili  durccpignus,4r^tti«.Z. 
qjujirum.  i  ^.^.i.dcpi^ii.ihi,perfeuerAtpi^^ntts.dc  quo  plura  i«/r.  l.  5.  in 
quxft.an  fublataobhgatioi>cprincipahdiuccpigiius.'Nccquidquam 
intcicrt,an  obhgatio  naturahs  fit  ob  quahtatem  conucntionis,vr quar 
(itcxnudopad^o,an  ob  quahtatem pcrfona:  contiahcntis  ,  velutili 
(cruus  contraxcrit  arg.  4.  i.  inji.  defidaujf.l.naturalner. 1^.^.1.  dc  cond. 
btdcb.cx  quaappavetira  rcdicacccdcrc  pig^nu*obh'gationi,(ah;isenim 
non  vcreacccdcredicercturyvthypothecari^acfVionilit  loc'  Cdcqao 
hifr.)  nam  icaCScin  ftdeiulTorc  obrmcc,  qui  redc  acccdit  obhg.uioni 
naturah:  idquc  in  termini&nodris  notat  Sjlic.inatitb.  hocjidehttor.Q.de 
pign.n.^.tjUiiJl.  10.  Scd^n  etiamrcdleacceditobligarioni  ciuih.qua: 
nuda  dicitui ?  Ncganduni  puto ■.  quoni.am  ha:c  deiiituitur  vinculo  a:-  5 
qnu.itis./.  Siichum.<)\.  ^.j^.defolut.ianto  nvigis,quod  ptgnotiseffcctus 
ticdcfccditcx  Edic>oprarcoris  ,quife(5bturarquitatem  :Etnos  alibi 
nec  fideiufrorcm  huic  ohligationi  rc*flc  acccderc  probauimus.  Argu- 
mentufnponopr«bet,quod  huiusmodi  obhgatio  ciuilis  nudanon 
iccflc  conftituitur,/.;.  ^i.i.dt  conjlit.pecun.c\uodiz\c  dcbitura  non  com- 
pcnfatur,/.i4.^/cc(??w/)f«/^nccparit retentioncm/.7«/f.xYf/)f. 40.  tn pr.de 
cond.md.  Loquimurautcm  de  obligatione  qux  vcre  nuda  ciuilis  eft,  4 
&  ex  qu.i  ipfo  )urc  Cv>mpctcns  a(5bo,cxceptionc  doh,mctus,  padti,  )U- 
miurandi,aut  quaaha  fimilirepenitur&:cliditur:  Ceteroquincftaha 
Ipecics  obligacionis,  qux nuda ciuih.s  in  rci  vevirate  elU-  potcft, & ah- 
quandoeft,  ledqiKt  prxlumiturcilc  mixt.a,&  lln;ulfcil.naturalis,fci- 
licctquxoMturexjiidicato,  pro(cntcntiaenim  prjelumitur,  Scca  pro 
TCiitatc  habctur:itemea,qu:im  Juftin.  ex  hteris  appcllat,vbi  quis 
chirog  apho  confcfluscft  ,  fe  acccpifle  pecuniam  i  &pro  ciuscnim 
a^nL  lTioncpia;  umitur,  crc€iitur,cam  eftc  veram  :  &:itadiftingiiit 
i^ic Barr.tnl.i.defideiujjor.n.^.  Dc  ciiminalibus  caufis  qaid  ditemusi'^ 
Cicdidenmfercidemhiccfte  ftatucndum,  quod  de  fidciulToiibus. 
Ec  nimirum  vbi  dc  pirna  pecuniaria fifco  apphc;ind.i5<: damnato  irro- 
ganda quatrirnr,  licurfidciiifTor,  itahand dubic  pignora,  quxvel 
ipferoiisvel  3husdct,acccdercrc<5lcponunt.  In  caufisgrauiotibns,& 
^ip<rHacorpoiiinHigcndacft,  quoadipfiim  pa-nam  nccfidciuflo- 

L  j.  rcsncc 
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tesnecptgnoMadmimincur:  SeilTbidedebico  pcrronxnon  ccnflar^ 
&  illa  lYonoftioris  virx  dc  in  tlignitatc pofita  ell,(oiciu  ndmitti  fidciuf- 
forcsdc  judicio  (iftcndo  ;  qui  id  iub  certafcic  quantiratc  piomittunr: 
podinceadcmracioncadmitcipignorai  mfi  quodin  prxtoiijs  i(lisia- 
tisdadonibusferd  reqoicantar  fideiaflbres frstoru.  7.  deprdtor.jiip. 
vbiqiioadpignoratbipib  rco  danda,  lioc  quoquc  occurrir,quod re« 
orumipforum  damnacorumbona  rcciij^uncur  in  fiTcum,  (licct  hoc 
jurcnouiflimoinplerisqiiccaulismucatunifit^N.  154.  tn  (in.  &:prtt:- 
cercareacuduramciplinihiialicnarcpoiliinc:  lcd  dc  hac  cc  non  cil 

4  hic locus  prolixius  tca£bndi.  Pmrras  vc  trtdauimus  ,  vc  pignodf 
confiftacobiigacio.oporterponiintrioaliam  principalem ,  cui  Mce»- 
dampignocatitiebyporhecx.  Echinc  enim  c(l ,  qaod  fiinfitrocQn* 
collata  Itrprincipalisobligatio.ipfa  fimul  obligacio  pignorum  Cit  fn 
-  lulpcnfo:  quoddcHdciuilonbus{&cfteadempignorumratio)  rra- 
dicum  legimus  in  Lnon  5  $ .  dejuduifs.  &  i  n  l.fideiuffor.^  7 .  de fideiidfor.  Ra-  ^ 
tione  eadero  fic  vr  is  qni  cantttm  foludoniscauia  juUeftoseft,  ooni^ ' 
d^accipiatp^its>/.t5.  qui^.de piput*  Icemqoe  quod ii  juxta  con- 
uenrionempecnniarnumcratio  lecuranon  fit,  ncc  hypothecx  obli- 
^acio  nafcatur,  l.i.&i.  Q.fipign. conu.  ninii.  ica  vt  pignus  yindicari  pof- 
hif  d.L  1.^2. cum  qua  vindicacionc  an  atlio  pignuracitiacQncuirar, 
per  L fiUmm.  n.§.i.  depign.  aB.  inf^.  likvlt.  mfiiA  indebinras.  Ittlld  btte 
SocoramenncKandumeftfpignusvtobligccur ,  non  prxcisineccdc 
ei1e,yrpecuniadebeatur,(ed&ob  aliam  caufam  poue  pignus  darf, 
velutvtpro  fcfidciubeat,f./irfw.  9.    i.deptgn.acl.  Ettamcn  fi  crcdi- 
cahicfucricpccuma,rc  ipfa  &  cilfed^uprocapecuniapignustcnccur, 
vrparumrubhlesilnt,  quiadeum  locum  annotam  pignus  obligaci 
p^o  £1^0.  lUud  ettam  adiidendom ,  quod  pignus  flcpro  ia/k  &  ptd 
aiirtsaoblieauone  red^^  detur :  quod  diccmus  c^.feq.  Mferfimt  jSw  ft^ 

^  new.    Addamusaliquid  dc  fine  pignoris.  Dixiimi';  libr.  1.  {up.  i.  fi- 
nem  priucipalcm  pignoriscirc  ,vr crcdirori  lit  cautum  :  &:vtfcilicet 
(inuiifoluacur.rcmdi(lrahcrc&  inde  iibi  iausfacerc  liccat  ciedicoti 
de  quolib  feq.  &facic  pignuS,vtaliqasuidofilbtataUcetpii6ci(taIio^ 
ligatione,  periequendo  pignus  quis  pccatiiamcoiivqQetnr,vttia6bfi . 
bimusiM/i'./ii.5.//f  modo  folit.  pingoris.  i.i.  Notanr&nncm  alium  fej» 
cundarium  Dd.  vt quis  pollic accipcrc  pccuniam  mutuam,vcl  vtalias  ' 
ribicredatur,&:'habcaturfidcs.  ^.vU.qtub.Modisrt.  comr,  vbi  Jyflini-. 
anusaitf&creditoris&dfBbito^^dapignus^u  .Eccft  vcroideitf* 
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<|ui  pignoris  &  hypotliccx  finis.  Et  hinc  cvim  pignons  quo  ad  crcd:-' 
toiem  is  hnis  lit,vt  ci  cautum  fitjCicilitoralio&aJ  :i!ium  hncm  pignus 
libitiai.licum  h.iuJ  potcft  tunsferre :  acleo  quidcm  vt  ii  p;gnotc  vca- 
tuf,furtum  coramittatur  ]uxxz.J.fipi^nore.^^.defurt.nU\  res  cius  natu- 
rxllr,  vtfrudusex  {eterac,quosperccptoscrcditor  imputat  in  Jcbi- 
tuni^aucantichreficontradaluciatur  &  computat  cum  vfuris  juxta 
caquxdiximushbr.  prarccd.  Et  hinc  pono  quoiii.^m  inlccuritatcni 
dcbiti  res  obhgatur ,  fit  vt  plerunqj  pignus  maioris  fit  Sz  pUis  valeat , 
quam  eft  in  debito.  Quodtamen  minimepcrtinct  ad  cllcntiampi- 
gnoris,&,ficrcditorrem  minoris  valorisaccipiat,  non  ob  id  natu- 
rapignorismutatur.  Etprovfus  falfa  habenda  eft  opinio  ,  quanicx 
Da.  Nc^«c.  /).}.  tn.i.  ti.  Z7.  rcfcrt  &:  probat,quQd  fi  pro  debito  fummx 
maiorisahquanto rcsobhgatur,non cam pignus id llc ,  quam tcialic- 
natio,vcmaximc  cnim  fortallis  luere  rcm  pignoratam  dcbitor  non 
pollir,  idex  accidenri  £c  propcercius  inopiam  accidic :  ncque  ob  iJ  ef- 
fcncia  pignoris  mucatur  aut  transformatur :  Et  id  pcrfiepc  cciam  acci- 
dit,  vbi  pignuslongc  valcatphiris :  &c  quodcunq;  pignus  candcm  fir, 
nonfohicapecunia,illudfibinonpoteft  Jomini)  juie  vindicare  cre- 
dicor,fcJlcgitimomadoilluJdiftrahcrc  tcnetur,nifi  dcbitoridvliro 
detinfolucum.  Exquo  intclligi  potcft,quamfalfafint ,  qux  excam 
falfb  pr^fuppofico  ibidcm  infcrc  Neguiant.  vcluci,  quod  hoc  cafu ,  rcs 
indominio  omnino  cteditoris  clfc  cenfcatur  :  Item  quod  creditor 
frudus  perceptos  cx  re  pignoraca,  non  impuccc  in  debicum,  fed  faciac 
fuos  quo  quidc  abfutdius  nihilaucfal/ius  fingi  poceft;  &  miror 
hxcporccntaopinionum  Incerpp.  placcrc  potuillc:  &  ad- 
dcquxdiccmuscap.  (eq.  circa  oppignoratio- 
ncm  ici  Emphytcu^ 
ticjc. 


De  Pigk.  Et  Hypot. 
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De  JRebu^  d- Pcrfe»/f.  . 

1.  Ad  1. 1.  i  i.tjujtrespi^n.&l.  24.  depignor. 

2 .  Rc/H  opptgnoraum  oportet  cjfe  m  bonu  dehitoru,  &n..^. 
X .    Ef  .//«^/ f  res  alreri ftt  rejlituatdu  aut  Altenuri  prohibttu: 

4 .  Oportet  pignori  dMitem  d-jui  admtnipundi  hakre. 

5.  DeteEmphjtcutica. 

C.  Adl.\o\.  inpr.  de  legat.  j. 

7.  Derefcndalt. 

8.  Dcpitpillif&niinoribus. 

9.  .Irf/.  I.    vlt.d-fcq.l.  dereb.cor. 

I  o .  Vrucluarius  rew pignorare  mnpotefi. 

II.  Adl.fruilus.7^-d-R'i. 

li.  ^«  procnratorptgnorarepoptt 
1 } .        f  Hf  or«  Vi/  cnratcwes? 

14.  Adl.i6.inpr.depign.aii. 

15.  Deratihabittone. 

1  (j.    >i«  //if  n  &feruipofirttpignoraref 

17.  Deeoquiproahoremobligat. 

1 8 .  T4rtr4 (7W/^4f»<7 ratthabttioy  & quidjfquufubfcrtbat  inpitfiicnto» 

TAMadmatcriampropriamhuius  libri  acccdamus.  Pigmiseaius  in 
i  re-  &  rcm  igitur  aliquam,cui  inli.rrcat  obligatio  pignons,(ubiea:am 
cfleoportet.  EttraditurproregiUa.  Quarcunque  luntm  bonis  no- 
ftris  ca pignori  obligari  poflc,  /.  qitaprsdium.  6 .  C.fialien.  m  pign.  Eo- 
aemVcpcrtinetrcgida /./.(/ ci-9.^i'^*?«''-QH^'lrccipKvenditionc. 
idem  &  pignorari  poflc :  {  cui  nonoblbre.quod  rcs  aliena  vendi  po- 
teft.rcdpignori  dannonpotclipaulopoftfacicmusplanum.)item- 
oue /  \'S'  OUircspign. quam quis rem emcre  non  poteft ,  cam  ncc 
pianoriaccipeTrpofle.  Cuinonobftat  /.  in  quorum.  24.  depignoribits. 
viai  du:itur,in  quorum  hmbus  qms  cmere  prohibctur,in  i)s  pignus  ac- 
cipcrrnon  prohiberr.vel  quia  diftinguendum  cft  cumDoaoribus  m- 
ter  ptohxbitioucra  Legis  5s:  judicis;  vcl  quia  intcrcft,an  quis  i^-^o  pro- 
^  hibcatiu 
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hibcaturemcrc  rcm.quod  cius  comincrciuni  noa  habcr,  aiu/aalura 
caurani :  vcl  quia  quod  nonlongc  htncabic,intcrcll,  anpcohibuionis 
<!att&  C\i  i  n  peribnsc  vel  rei  qualiuie,  an  pendeat  i  qtialicace  lod :  velut 
magiftracus  prouinciales»  entere  iu  pecunia  dum  magiftratus  func, 
prohibici,  pignori accipcrc  non  vctaiuur.  Dcbcc  igitur rcs  in  dcbico-  i 
ris  boniseiL-,11  conllftcrc  pignus  debct :  quod  Imp.     d.  l.  6.  C.fi  rcsjl. 
inde  confirmac, quod creditorcm,  qr.i  aeUonc  liypochccaria  ( in  t^uo 
l^taecipuus  pignucisefteffedtus )  cx  pc  r ui ,  necc^  habec  probare,teni 
ittifle  debicotis  in  bonis,  &  ki  1 .  quod  d^jsicor  eam  bonft  fide  poirede- 
ric :  nam  prxcisc  in  dominio  debicoris  cam  fuidr  non  cenetttr proba- 
rc :  de  quo  pluribus //tf./f</.  vb:  de  hypothec  adiofie.  Oportecrem  ica  cflc^ 
inbonis.iucdominio,  vtnoniic  atfc«5laakcricuircfticuidcbcat,  ncc 
alienari  pcohibica.  Hinc  res  fubie^  fideicommiiro  purc  aut  in  dt^ 
cmcefCttinttonteddobligicur  pignori>exl.j.  $.2.  C»€9mmim.  Jt  t^nt* 
&  idem  Imper.  Jufttniantts  generalicer  difpofuic» »/.  tU.CMr^.Mmi. 
rM>W4/iw<imi.alicnacionerei  prohibira,  hyporheci  quoque  ::urpignc- 
risncxumprohibitumintclligi  .idque  non  inimcnco;  quoniam  pcr 
oppignoracioncm  ad  vcndttionem  pecuenicur:  &:hni^  luc  pignoris 
cft,vtpecanianonlblotaliceat  id  vendece  8c  diftraheie:  aaeo  «pn- 
dem ,  vc  padum,  ne  iiceachypothecamauc  pignusveiidere,fic  inu»- 
hdum,  vtdicemus/il>r«/f^.  Ex  quo  ctiam  cUc  vidccur,  vtfidonatatn 
rcm  coniugi ,  coniux  oppignorauerit,  videatur  donationem  revocaf^ 
fc  l.cuin  bic ftutm.^  i.  %  .ftmaritut.^.dedonat.mt.  vtr.&c.  quod  camcn  itOd-^ 
ttsreftcingitur  adoppignorationeminipeciedidam ,  vbi  restradita 
eft :  alioquin  fectts  obtincfe,argfmienmm  przber,quod  legatnm  non 
cenfccnr  reuocacum ,  fi  tefttcorrem  hypocnecx  obiigaiietic.|./rriiMZ« 
Verf.fjde.  Inft.dikg.tt.  Limir.incnr  ifta,fi  res  lu affecla.v.c.cx difpoficione 
cellatotis  auc  legis.  Ecenim  li  quis  v.c.ipfr  rcm  credideric,  &:  nccdutn 
tradidertcacdidcrim  pignus  fubrillere.  Prorfus  cumex  jure  pigno- 
tit»  cceditor  confequatar  jus  tem  per(equendicoiitiaqttemcunqne' 
pofteftbrem ,  &  porr^  vendendi,  nec  qnisqttam  inalinmtransfcrre 
poflit,  quod  ipfc  non  habcc ,  oportet  &  cum  qui  rem  pignori  dat  vcl 
obhgac,)UsrcmpcrfcqucnJi  &  vcndendi  habere;  quod  vcrohabet' 
nemo,nifiquidominuseft,aucvciqueremin  bonis  habec ,  &  poHipd 
dccpro itto.  Etproindeneceflnm  eft,vt pneterdonUninm  &ittt ad-4 
niniftnmdibabcat:adeoque,quicunquerubtnteU&curaruntalio» 
iiim»ficiuvesideiR&alieiuu»iKm|M>irimtyitai^^ 
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iblutiim  daie.  Sed  nonicaeft}&baiiumodipaftione  nonadjRiintt 

Cicultas  debiiori,  (juo  minusctiam  comuiifl".  inowi.pccuniaia iWue 
adhuc,&:  libcraie  lc  ncccfHtatc  in  folutuni  dand  .podii.Qiiip.  .m. .  Iius 
ctumiidcbicornonutfcra  .cumcainenlaiccmlit  ubiig  tas,  vi  ccd  iT: 
aucinfolucamdecnecquisqaamad  hjec*£ideoda  prxcisc  ccne.\tuu 
fir»vt  haiusaiodi  paAiones  nihil  opcfentnr  vlcra  joi  comir  unc,  vt^jt» 
mtrum,  Ci  dcbicor  pigQotaicdcreauc  in  folutum  daic  nolicnihil  ahod 
habeat  credicor{qui  ipfc  fua  auroritarc  bona  fibi  addiccic  non  porcft) 
quamvtpignoradiflr.ihat& vcnd.it:  qnodilfc  cirra  illam  padbioncm 
)urccommunifacecepocuiiIcc,quo<idoictcextu&noLabilis)n  l.i.  CM 

•  fMS.  f^,  qoi  ftd  hoc  fimimc  mihlnotuidai  videtar  ,  quia  pcre> 

t  umoAendiairynoBeflc  pcrpetuo  veniai>miod  vulgo}a€bnir , vecbft 
comieationibusappoiiTa,  opcrari  aliquid  dcilcie,&ic«(aqiltaiiKhir 
vtncvllum  vcrbum  fit  otiofum,&,vtIoquuntur,fincmiftcrio:  quam 
rcgulam  piopominir.uerhjrdtnlocoahexiept.adrci^uljm.n.i.  Bjrt.  m  l.ji 
quando.  109.  delcgAt.  1 .  \s/e[emb.confd.  ji.».  46.  Buld.adrubr.  C.d.contr. 
tmft*fd,  z.  fmMm»^iuen,Dtam€onfil  47  3  .n.  3  .lAfon.  'ml.vlt.QMd  quu^ 
jMrMf,tirdqiidLdentr,fMf,i.i.gLx  m.i^.&x$.  Hanc,  inquam,ie- 
gulam  nonciIepcrpctuaro,probatur^ij.i.cJ(^4/7.^i^».vbi  padum 

^  nihil  opcratur  vltra  jus  commune,cutasmodictiamp.id1umcft,  i;//.  3. 
C. de (ideiujfanb.ncc diflimile  in l  tjutjuum.  9 .  1 .  de dtitr.pign.  quin  &  ta- 
lc  padum  eftiquo  perroictitttr  CKcUtori  jus  pignoris  vcndcndi,vc  infir, 
l^.j.dlcemiis.  Scavtadtcmnoftfamied««mas,ad  padumcommif- 
fori  um,qtfod  vctbisobljqu  is  concc  ptu  m  D  d  .di  cunr,rctcrc  n  dum  cfic 

$  paftum  quod  proponimrin  l.ftfundtu.  i  €.  %.vlt.  depignonb.  vt  fi  pccu- 
niafolutanon  fir,  cteditor  poflTideatrem ,  juilo  prctio/wwarfliman- 
dam:  nam  &padbio  iila>qua  conucnit,  vt  dcbitor  icm  cedat,Yc]  in  fo- 
lutumdet>patricalam  Tvwc  implidtam  haberc  videtor«  quamoii 
liocdiacrlum  fit  in  rpccic<f./.i^.$.f£r.qttodcocafiiciedicotvidcturo»». 
miUQodcfifndiponecxceptionc  concTadcbitorcm,  qoi  velit  o&rit 
pccuniam,fiquidem  vcliccreditor  juft.i  f.i<l.i  .cftimationc  rcm  rctinc- 
rc:  vt  adco  fi  vciba  fpc<llcmus,magis  vidcatur  paikum  coTnmi/Toimm 
dirc^um:  quou  idco  coleratnr,quiainiquicascius  hiccelTat,cumcrc« 
ditorictineatfemciculoempci,noniimpliciterpropeccmia  ,  quam 

.  HMitatm  dedic,(ed  projufto  prctio,ita vt  quod  huicaeei^fiipplae te- 
Rcatur.  ldque,&quodcogaturdcbitor  telinqucrc  crcdiron  icm  pro 
juftojpcetiojTigotc  comicpDonisiindc  con&cnucutyquod  in  cxt  1  cmo 

S.fub- 
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tioneaurem  cxiftcntccx  conuenrione  vrcrquccontrahensobftrjngi- 
liir.  Erhocipliim  c^mtn  (crunulum  habct,  quomodo  vidcri  poJlit 
coacradavcndiciucondicioualis  ,  cuii^preciouuilo  ccKtoxlc^ico^ 
nnlU  onmiii6  po(Iic  e(&  veiMliTio,  nec  qmcUtionaln  >  cond&l^enjpk 
boc  0{>ecattir»-ycpiirificec  a<^uin'&  letrotnhac  j  non  poteil  aucctt 
purificiri eniri0j^9X  non  habcr  prc riu m ,quo<i ad eius  pcrri nec  e Hc n- 
tiam.  Qu.cres  mouic  Ant.Tabr.  vtdccad.  ii.ca^.j.  verba</,  ^.rlt» 
IJjocenumajuvtdetur  qttO(Umm«do cvnditwnalts  cfe  vendttio)  expungcnda 
ccnlcac  vc  rpuria&icrepcicia.  Neciiodumtbiuuucglollacorestdum 
iQOtienc^ininatloneiti  peferriad{iiftanft))tinin(D  ooflfkmaaiPkVd  juiU*' 
iiiarbicctodpfimendum  :  nequcenimnacura  venditonil  (uhclAnit^ 
tnodirelacione  confiflercporclbquod  vcl  odcndk  t.vlt.cMc^ntr^lfM  ■ 
Ego  limpliciccr  dicam^cjuod  md.l.i6.^.rlf.  vt  non  Coluca  pccuntacfB* 
cUcor  rem  habeac  empcai.i\prq  ipiapecunia  niucuo  daca,  caQice  confe* 
rKartem  padlo,  auc  poaiiiieiop|i&iiacar ,  qno  camicttic»n.ae4in}t . 
habeatnen«niptai&  pro  jufto  pretio  cunc  a;ftiinan4o  aut.jittpclieQdoi:- 
Jllud  padlii  improbatameft/ vciq-,  poIl/.r/r.C.^e^.<(^^/ur^.jimaquan| 
forrc  murauit  i  nhcn.  refponrum  JCci,  «i</J.  i6,§.r/f. )  quia  limplid^ 
certacirrem  creditons  pro  pccunia  mucuo  daca,  qua:  non^exasqu^ 
proportionem  juiliprecij :  Hocpa^umaduaiiTumefttquoniamGOn^ 
oitiotd«(timandctttlloptetio,EoUtevirium  pa£ti  coBimiir^  £t 
quia  non  ilatim  conccahitur emptio  in  diem  nbn  Colmx  pecunia: ,  Ccd 
cius  cek-bratio  differtnrjfub  ifl:a  codirionc,  ll  non  fucrit  lolutio  fadla, 
8cconleiiriisin  leiii  ccttamadcll,non  omnino  incptc,  licct  noncK 
znnmu^rppricjdicicuc  contrl^a  cmtio  coudicionahs  :  qua;  impro^ 
"^dOMsisl^^rtihoMiaitf.r^^  Illade$ 
^pOEiidfit  coafl!Sre.poi3eft^^yAt4^c  adn  <^m«jliaum  vc  debitoti 
Yiunqaam  liccacliccrc  pignus,vcreilclN*f«c.;>.4.».^Q.C^/e^/y.ficut  d| 
«xauuerfoconflarcpotcft,  licirumcflcpadum  ,  ncc  quidquam  cuitt 
patlo  commilforio  h.iberc  commune,  quod  proponitur»«/.G4/w.55!, 

ief  ign.ail,  vc  certo  tempore  credic^c  poflicleac  j^ignus ,  eo 
^.'^      incompen^aiiM^^^ottitl^^  , 
thldaf^,£rhxcdei)a^oQQ«»mi^^    .  •  . 
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*pRoporuimus  haAenusvanas^iuirionespi^noris&  hypothecje»^ 
J-  caQ(acffi4^me,ilbrnia.al>accidenribtt$tn<lein  &  pattis  pigno« 
rum.  Addaitmisita^ue  &hanc,quodbypothccaaatconrrahirttrpa-' 

le,  aur  fub  conditionc  in  dicm:Communc  id  lubt  r  cam  :ihjs  ift.i  con* 
ucntio :  Sed  illiid  oblciaandam,quod  condino  quxd.mi  mfit  &  taci- 
tc: fividehcctipfapimcipahsobhgatiohabc.il:  conJitfoncm.qua:an- 
lemUfii exiftat,pigntts  non  obliganir.  I.  m.  5 .  /;;/.  deftgntnh.l.grege.  i  f , 
$JlfiApik.inpr,t9d.tk.  l^uiitisSdebitam  lit purumde  prapfens,  (iib 
condironcautcm  conrra£la  hypotheca,  Sc  dcbitorin  morant  ,  Ucev 
dcbitoriicsfub  conditionencxa  hypothtecaria  adlionc  intcrim  au- 
fcrrinon  pollitjtamcncaucre  debitor  intcrim  tenctur,  fiexiftat.hy- 
pothecx  conditio,  nec  foluacur  debica  pecunia,  reftitucum  in  pignusy 
ytdccct]lCxm'mM.grege.^.^.pett.iaf.d.pigii9riA.  qucfihgulariapw ' 
ftatiohypothccariacadtionisnocandaed.  Hadcmcddiei  rado 
ccnreruradiedusracitCjvbiprincipahiobhgatio  diemhabct,vtcoca* 
fu  nccantc  dicm  pignuscrcditorpedfcqui  pofTir.  LfoluttMr.y^.i.QuH, 
tnod.  ptgn.  folu,  dc  quo  f>luribus  8ca.dl.qMjitum.  ij^.$Hfrid«MH$~ 
f^.  qQ«  (crapulum,  moiuft,  iofr.  vbi  de  hjpbtlieMft  adione.' 
Quin  Sc  dies  hmul &:conditio  inede  hypctheqi^  ceDfetur  ,  (i  frudhlt 
nalcituri  fint  obhgati :  quoniam  fubi  nreliiguntur  obligari,Si  &  Cy>£ 
^iCccmm./tr^.I.oiterduw.j^.deV.O.  (de  c[\io  inf.  hh.i.de Rebm  A^cmus) 
vbi  adde  quod  Dd.  notant,fi  hypoihc#  habeat  diem,&  dcbitor  inci- 
piac  ede  rufpechis ,  polTe  agi  ance  dicWiKegUiMtr.pdrt.%.membr.  1.11.47« 
Atq$ltftvbicondiid6WiidlMadjji;lrarp«modim  ' 
adicda  fint  pcr  modum  tenBinl  ad  qoem^  addeniente  condicione 
jrcl  die.ficutaliz  obligadones,ira"harcquoqnc  pignoris  obhgario, 
^fejure vel pcrexccptionemfiniecuraucclidetur :  quodcxlo* 
^dscoiiumu^^^^m^^mdbdi^^^iump^      '/^^  ' 

•..** >L         *    '        .       •'    ■  '  .  *  •i»'    ;  • 
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LIBER  SECVNDVS. 

DE  PIGNORIBVS  ET  HY- 

POTHECIS:/ 

Jt$ qtio  de^erfims  d^rekuStqudjfignmdirtveldm 
pof[i/n,trM£faiifr, 

\ 

V  Capvt  I» 

j.  QutddenHddmilt.  :  • 

4.  j^fr/  depr^fHtMiotiemixta. 

y  QnidmuujisaimtmUbm.  ■ 

C.  DL'finepignoris. 

X I M  V s  lib.i.m  dcfinicione  pignoris , quid 
fit  jas  in  re  in  lccuritarcm  cicbiti  conftitutum.  Ex 
,quo  cfHcitur,antcomnia  oportcrc  pr.^cxillcrcob- 
liganoncm&dcbitum,  pro  cuiuslccuntaic  rcs  fit 
\  o  bfbi^.Dc  qtto  IqfQtil&definc  pignoris,quodibi 
tomiriiiiAit;iw4,e.£«NiiuK>9hoc^ 
etTe  phtr  bas  acluio<;.  Et  nimtrum  livpothccT obligatio  (lue  pignoris 
c6rr.',(fliu(inn  accelVoria  adprinci|ial(.  .>hIii;ationcm,licct  <S:  iplapct 
ic (ubtiSlentc rcparauhabeantnatuia.  Eciunc cninuluo gcneraac- 
ceilbriorum ;  Alccrumeodlquoditaa<£edont,v[plancab alcerodt£> 
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ptinctpalinataiam  accflcnciam  Habcant.  Hjusnuxli  tcceflbrium  hj» 
I^Othecaautpignus  noncil  ,  fcd  condicuiiinur  proprijs  &  rcpararis> 
COIlOcntionibus:ficut5c  lidciulTi.^  coiifl:itucum,&:quxuis  fcicftipu- 
lttio:itaque5i:vcrx&piui>Lia^.kUcconuenciones>adeo  quidcm  vc 
£cpcfublaca  obligationc  ptfncipxjrpiguoris  obligacio  ninilutninut 
^vtetVvti/f^.  li^.  vir.inmateriadtflbiottonispignons  oflendeoMif.' 
Sedinccrimtantuiuhocvcruni  eil.quod  inicio  (i  nuUaobligariopcin* 
cipalis  adht^nec  pignoris  ob!:g  icio  couftitui  &  confiflcrc  poflic.  Cui 
tamcn  non  pauci  citatt  a  Sc^ucant.part.^.  wrwi».i.«.io.obijciunc,quod 
hypocheca,  quani  libcti  iii  bunispacris  babcnt,incipiac  acempou  ad- 

tttcdemunicxeotemporc^quobohamalc  adminifharc  cepit. 
"luecadfumptio  talfacll;  Ncq^ac  confugicndum  hic  addiftin&ioncm 
inancm  Nf^«-;j«f;f,intcr  obligacioncin  gcneralcm  .lut  primaeuam  ,  6C 
rpccialcmliuc  kcundaiiam :  lcd  timpiicuet  dKcndum,quod  fcmel  v- 
naobligatiootiatnrioitio  adminiftrationis  inqua.  veoic ,  &  qui.con9* 
pidiendicur,quidquid  quandocunquettanexfidcgeftumeu  e  SiaHT 
neqidubitacur,  quin  initio-dtt.tutQrincfpi|^j:ece  &  admtniftrace,na'^ 
fcaturobligaciocuhypoilicca,  quaobligattone  mu!ta*&variatprarfta*- 
tioncs  contincntur :  & aucalius  quis,  fed  rncpce,dixeric ,  v.c.cx  cotn^ 
aiodaioaut  dcpodco,  ob  culpam  vel  dulunipo(lMjtdnii^m,na(cL 
nonamobligadoncm  8clpedatemw  Psgnus  potvM^^ffotfaecaoblt- 
caciontciiicttnqneacc«dit:quoda(>|Micebic.  (i  petoaines  ^cies  ob*^ 
iigntionura  eas  :Sz  fiuc  cx  nalcancur  ex  dcli<fVo,(iuc  cx  cohtra6iu,&:fi- 
uc  finc  CM  conrradu  vero  vel  qualliliueineantui,rc,verbis  ant  confcn- 
iu:&rurfus  liuc  ex  contr;»^ibus  oriancur  nominacis,fiuc  innominacis, 
Wt&i^  pjgnus  accedit :  lufi  fort&v.c.  proptcr  concrahentirperibnam  fyt 
impcobaiaobligatio     quanoairacc  pignus ^ue hypothec»  „  qu^ 
«dam  ab  al  io  pna^liofigife  BMK!mm.fe  u  licrc  fideiab^^ET 

daca  cft.  l.z.  tjua respi^rtori  retfirpst,  Quod  gcnCralc  cd ,  vt  obligatfi^f 
RiiiuiriHnonrcdlcaccedat  pignuSjCUioblVarc  vidccur/.//^jf.  9.  ^.<fe 
'pr<e<^.Wi«.  vbiiicecahcnatio  nuUaficcamecipignora  cenenturj(|ua&  cu- 
caiotoblij^niir.  j^aicUAdeo^dl^qaia  tiim^ioili  kg^  db%i.cio  % 
xicaciu,aqiia.diiier(a/eftoblig^iode  euidionc,ou.e  noaeftifflj^oba-». 
ta :  &:  cniacorif\<rtum  proprium  noceredebcc,qui  diftraxit  camquant- 
ex  orfioio,  iS;  rrs  luas  pignoii  dcdic.  Rurfus  obligacio  vcl  cft  ciuilis,vel 
nauu4^& &  v.crai^ue  veimuca,  veJLnitf)A,  O^l^pM^mmu^,  «^a^iik 
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jure  noftro  fimplicircr  pcr  ciuilcm  folct  intclligi  ,fine  controncrfia 
tc^Xc  acccdit  hypotheca^fiib  qua  eiMm  hic  intclliginuis  obligationei 
cx  jurcprxtoriointrodudlas.quarum  mcnrioin  l.yd< pignonb.  l<lcm  j 
dc  naturah  probat.  /.^f.jtt/.pr.rft-^/^wor.  idquc  acico  vcrum  cft.vtfi  mix- 
ta  oblig.itio fucrit ,  {ubUto  ctiam  vinculo  ciuili  durct  pignus,4rf»/»w./. 
qnitjuum.  i  ^  ^.i.dcpiirn.xhiiferfcucrAt^t^nw.^G  quo  plura  »«/r.  /.  j.  in 
quxft.an  fublataobhg.^tioncprincipalidurctpignus.*Nccquidquam 
intcrcft,an  obligatio  naturalis  fit  ob  quahtatem  conucntionis,vt qux 
fitcxnudupadto, an  ob  quahtatcmpcrfona:  contwhcntis  ,  vehitifi 
(cruus  contraxcrit  arg.  i.  Inji. defideiiijf.l.nahiralner.  i;.§.i.rfc  cond. 
Wf/fi^.exquaapparctita  rc^lcacccdcrc  pignu&obligationi,(aUascnim 
uon  vereacccdcre  dicerctur jvi  hypothecarica<fVioni  fic  loc'  fdc  quo 
infr.)  namita&infideiullorcobrmci,  qui  rc<ftc  accedit  obhgationi 
naiurali:  idque  in  tcruiinisnoftris  notat  S.iltc.  inantb.  boc fidchitor.Q.dc 
fign.n.cf.(^uxjl.\o.  Scd»n  etiamrc6tcacccdit obligationi  ciuili.qux 
nuda  duitui ?  Ncgandum  puto :  quoniam  ha:c  dclt ituitur  vinculo  x-  5 
quitatis./. Sttchtwi.<)^.  %.^.dcfolut.i:ix\io  magis.quod  pignoriseffi  <ftus 
£tv<;  dcfccdif  cx  EdicVo  prarroris  ,qnife6bturnfquitateni  :Etnos  alibi 
ncc  fidciun'orcm  huic  obligationi  rc<ftc  acccderc  probauimus.  Argu- 
mcntufnpon6pra:bet,quod  huiusmodi  obligaiio  ciiiilis  nudanort 
rc(fl<;conftituitur,/.;.  §.i.^^ef<?«/?//./>ff««.quodtale  dcbitum  non  com- 
pcnfiuur, l.ijf.dccQmpenf.wQc parit cetcntionem /. qm cxccpt. 40.  tn pr.de 
cond.ind.  Loquimurautem  de  obligationc  qua:  vcre  nuda  ciuilis  cft,  4 
&  ex  qua  ipfo  jurc  competens  aiho,  cxceptione  doh,metus,  paiti,  )U- 
tisiurandi.aut  quaalia  fimilircpelhtur&elidituf.Cetcroquiiicftaha 
Ipecies  obligacionis ,  qux  nuda  ciuilis  m  rci  vciitate  efic  poteft,  &  ali- 
quandoeft,  ledqux  prxluniiturclfc  mixta,&  tiir.ul  fcil.naturalis,fci- 
licet  qux  01  itur  ex  jiuiicato,  pro  (cntentia  enim  praciumitur,  &C  ea  pro 
TCiitatc  habctur:itemea,qurim  Juftin.  ex  htcris  appcllat,vbi  quis 
chirog  apho  confclluscft  ,  (e  acccpifTc  pccuniami  &prociuscnim 
a<nk  (Iione  pix  umitur,  S<  crcditur,eatn  cnl-  veram  :  5»:  ita  diftinguic 
ipic Bart.inl.i.defidetnjjor.n.^.  Dc  criminalibus  caulls  quid  diccmus?^ 
Crediderim fcrc idem  hic clle  ftatucndum,  quod  dc  fidtiufttnibus. 
Ernimirum  vbi  dc  panapecuniariafifco  apphcand-i&rdamnatoirro- 
ganda  quaeritur,  ficur  fidciuflor,  ita  haud  dubi<:  &  pignora,  <|uivcl 
ipfe  rous  vcl  aliusdet,acctderc  rc<flc  pofiunt.  In  caufisgrauioiibns.fii 
Mbipanacorpoiiiniligcndacft,  quoadipfrim  panam  nccfideiullo- 
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ta  nec  prc^noia  adnurciintur:  Sed  vbi  de  ciebito  pcrfonx^non  conftar, 
&illa  Woncftioiis  vita:&  in  digniutq.poluacft,lolcntadmmificiciuf- 
'  Ibresdcjudicionftendo.quiidfobcenafer^quandtacepromittunt:' 
po(]inceademiacioneadniittipignotai  niH  qaodinprxcotijsiftisfai- 
tisdacionibus  fere  requiruntur  fidciulTorcs ,  /.  pr.^etmt. -.  deputor.fiiff. 
vbi  quond pignora ab  ipro  reo  danda,  hoc  quoqnc  occair:r,quod  rc- 
orumipforum  damnatorumbona  rcdiguncur  in  Ulcum,  ( licet  hoc 
jaienottiffinioinpleii$qaeaia(isnmtacamfic,N.  134.  tn  jitt.  &prx« 
teieaieatadafanteipnnihilalicnarcpoflimt:  fcd  de  hac  le  non  eft 
hiclocus  prolixias tta^ndt.  Prorlus  vr  cradauimus  ,  vt  ptgnoris 
confiftacobiig.uio.oportcrponiinitioaliam  principalcm,  cui  acce- 
dancpignoiaivuehvporhcca:.  Ethincenim  c(t,  quod  fiinfumrum 
coUata  licpiincipalis  obligacio,  ipfa fimal  obligatio  pigr^orum  fit  in 
«  io^enib:  qooddcfideioflbribas(8tefteadenipignonimratio)  tta- 
diram  legimus xwLnon  5 iejuiic^f. & in .  de fideiufor.  Ra« 
tionc  cadcm  fic,  vt  is  qui  cantum  (blutioniscauiaadicdus  cft ,  non  rc- 
^teaccipiacpignus,/.!^.  qui  ;:,.d£  ptgmr.  Icemquc  quoi  (1  juxca  con- 
uencioncmpecunixnunKratio  fecutanon  fu,  nec  hypothccx  obli- 
^ationaCcatuf^ti.  e^x.  C.fipign.xmm.mmAXA  vt  pignus  vindicari  pof- 
•Jit,rf./.  i.d^l^CUmquavindicacionc  an  adlio  pignoraciciaconcurrat, 

ficr Lfolutum.n.^.i.dcpign.aft.infr.  /;t.r/r./n)j«.  vidcbimus.  lUudhoc 
ocotamennotandumciVpignusvtobligccur  ,  non  pr.rcise  ncccffe 
cn'c,vtpceuDiadcbcatur,('cd&:  ob  aliam  cau(am  poflc  pignus  darf, 
veluc  vc pio  fefiddobeat,  tjirem.  9 .  § .  i .  depign, gSt.  £c camen  fi  credt« 
cahicfiiericpecania,ie  ip(a  &  eftedaproeapeoiniapignostenctur, 
Vtparum  fubrilesfint,  quiadcum  locum  annotant  pignus  obligati 
pVofadto.  Illudeciam  adijciendum,quod  pignus  &profua  S:  pr(5 
alietiaobligatioiic  rcdcdccur  :  quoddicemusc.i/>.y£(/.rf<rp(T/c;i« [ub fh- 
f6  nem.  Addamus  .^hquid  de  iine  pignoris*  Diximus/<j^.  i.  £»^.  l»  fi" 
nem  principalem  pignoriscfie,vtccedivorifitcaatam.:  &vtfcincet 
finonfoluatur,rcmdi(lrahcre&:  inde  Hbi  fatisfacere  liceac  creditod 
deqaolib(cq.&facicpignus,vtaIiquanclo  (ablacalicccprinc  p.Tliob- 
ligatione,pcr(cqucndopignusquis  pccuni.ini  confcquctur,vt  tradla- 
himns wjr.Ub.j.de  modo  folu.pingoru.  c.i.  NotantSttincm  alium  fc- 
cundariamDd.  vtquis  poilit  accipcrc  pecantam  motaam,veI  vtaliis 
iibicredatat^&^iabeatarfides.  %.vlit:tpukw9dUrecontr.  vbi  Juftinto 
aniisait»8cq;e4icoris&debitoiisgcariapigniudari  .'£ccft  fetoidcni 
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qui  pignoris  &bypothccae  finis.  Ec  hinc  cum  pignoris  quo  ad  crcdi- 
roreni  is  hnis  :"it,vt  ci  caucum  rit,cic<iitor  alio&:adalium  Hncm  pignus 
libi  tradicum  haud  potcft  tiansfcrre  :  adeo  quidcm  vt  li  pignorc  vca- 
tar,turtum  coromittatur juxta,/.//>/^«orf.  j4.;/tr/«rr.nirircs  cius  natu- 
rxllr,  vtfruduscxrctcrat,quosperceptoscredicor  imputar  in  dcbi- 
tum,autantichreficontra<flalucratur  Sc  computat  cum  vfuris  juxta 
eaqua;diximuslibr.  prarccd.  Et  hinc  porio  quoiii.iminiccuriratcni 
debitircsobligatur,firvtpleranq-,  pignusmaioris  fit&  pliis  valeat, 
quam  cft  m  debito.  Quod  tamen  minimc pertinet  ad  cllentiam pi- 
gnotis,&,n  crcditorrcm  minoris  valorisaccipiar,  non  ob  id  n.'itu- 
rapignorismutatur.  Etprorfus  falfahabenda  cft  opinio  ,  quamcx 
Da.  Ncgnz,.  /).}. t. M.  17.  tcfcrt 5: piobat,quQd fi  pro dcbuo  fummx 
maioris aliquanro rcs obligatur, non  tam  pignus  id  lic ,  quam rci alic- 
naiiojvtmaximccnim  fortaflls  lucrc  rcm  pignoracam  dcbitor  non 
poilir,  ide.x  accidcnti  &  proptereius  inopiam  accidit :  ncque  ob  id  ef- 
lcntia  pignoris  mutaturauttransformatur:  Et  id  pcj  la-pcctiamacci- 
dit,  vbipignuslongc  valeatpluns :  dc  quodcunq;  pignus  tandcmfir, 
nonfolutapccunia,illudfibinonpoteft  domini)  juie  vindicarc  cre- 
diror,fcdlegitimomodo  illuddiftrahecetcnetur,  nili  dcbitoridvltro 
detinfolutum.  Exquoiurelligipotcft,quamfalfaf!nt,  qua:  cxtani 
falfo  pr«fuppolito  ibidcm  infcrt  NegiujHt.  vcluti,  quod  hoc  cafu ,  rcs 
indominio  omnino  credicoris  clfe  ccnlcatur  :  Itcm  quod  crcdicor 
frudus  perceptos cx rc  pignorata,  non  impuict in  dcbitura,  fed faciac 
fuos  quo  quide  abfurdius  nihilautfallius  fingipotcft:  &miror 
hxcportcntaopinionum  Interpp.  placcrc  potuillc:  &  ad- 
dcqujcdiccmuscap.  feq.  circa  oppignoratio- 
ncraici  Emphytcu-; 
titJC» 
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De  Eebtii  &  Vcrfonis. 

1.  Ai.\.\.  %.  i.fJUJt  respign. &l.z^.  dtptgnor. 

2 .  Rf  m;  oppignor.ttam  oportet  cjfc  in  bonis  debitorit.  d" «.  4. 
} .  iimd ji  res  alteri fit  rejiirucndu  aut  alienari  prohibif.t  :• 
4.  Oportet  pigHon dantem  0'jmddniinijirandt  habfrc. 
j .  Dert  Emphytcutica. 

<?.    Adl.  10 1.  m  pr.  de  legat.  3 . 

7.  Derefcudatt. 

8.  Dcpupillis  &mitioribus. 
Adl.i.^.  rlt. &feq.  l.  de reb.cor. 

1  o .  Fructuartus  rem pignorare  non  potelf. 

II.  Adl.fruilus.jx.d.R.l, 

li.  Anprocttrutorpignorarepopr? 

I  j .  An  ttitores  vel  cnratbPcs? 

14.  Adl.i6.inpr  deptgn.ad. 

15.  Deratihabtttone. 

1 6.  An  Itbcri  &  feruipofintpignorArtf 

17.  DeeoquiproahoreiHobltgut. 

18.  Tactta  obllgatto&ratthubmoy&quidjlquisfubfcribat  injirnnicnto? 

IAMadmatcnampropnamhuias  libri  accedamus.  Pignnsellius  in 
re:  &  rem  igitur  aliquam,cui  inhxreac  obligatio  pignoriSjfubicdlam 
ellcoportct.  Etiraditurprorcgula.  Qiu:cunque  iuntin  bonis  no- 
ftriSjCapignoriobhgaripoilc,  l.quaprsdium.  6.  C.fiulten.res ptgn.  Eo- 
demquc  ^cttmcz zc ^xh l.fed&^;> 4-1  depign. Quod  rccipit  venditionc, 
idem  &  pignorari  poHc :  (  cui  non  obftare.quod  rcs  ahena  vendi  po- 
tcft,  fed  pignori  dari  non  potell, paulo  poft  facicmus  planum.)  itcm- 
que/.  i.§.  i.  Q^tfmp/^w.quamquisrcmemere  non  poteft,camnec 
pignoriacciperc  polle.  Cuinonobftat  /.  in  quorum.  24.  depjgnoribtts. 
Ybidu:itur,inquorum  hmbiisqniscmere  prohibcrur,in  ijspignusac- 
dpcre  non  prohiberr.vel  quia  diftinguendum  cft  cumDo(5toribus  in- 
ter  prohibitioucra  Lcgis  &:  judicis;  vclquia  intcccft,an  quis  idio  pro- 
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hibe.uur  cmcrc  rcni,  quod  cius  coiniHcrcium  nou  habct,  anobaliam 
cau^am ;  vel  quia  quod  nonlongc  hiQcabic,inceteft,  an  pcohibictonis 
duiia  Cit  in  pnfonjB  velxei  qoalicace*  an  pendeat  i  qiialicate  loct :  velut 
magiftratus  pronincia!es,  enaere  in  pecunia  dum  magidranis  func, 
prohibiti,  pignoriacciperc  non  vctainur.  Dcbct  igitur  resin  dcbito-a 
ris  bonis ell confiftcrc pignus dcbct ; quod Imp. in  d. l. 6. C.firesaL 
inde  confirmac,  quod  crcdicorcm,  qni  at^one  h^pochecacia  ( in  quo 
prxcipuuspignorisefteffe€lus)expeciiar,nece(]enabecprobare,ceni 
taifledebicotis  in  bonis,  &  fcil.  quodd^bicor  cambonandeponede« 
ric:  nam  prarcisc  in  dominio  dcbitoriscamfuiflcnon  tcncrui  l  oba- 
rc :  de quo  pluribus  liij.feq. vbidehjipothec.aciione.  Opuitcc rcm  iia  cflcj 
in bonis  auc dominio»  vc non (ic  aflfc^a aheri  cui reilitui  debeac ,  ncc 
«Uenaripcbhtbitair  Hincies  fubie^b  fideicomtnilTo  purc  auc  in  di* 
caBceftumnonre6^cobligacurpignori,ex/.3.  §.z. C.cmmun.  de Ugdtm 
&idem  Imper.  Juftinianusgeneraiiterdifpofuic,!»  /.  vlt.Cdereb.dlieH, 
>kj»4/re«.</ii/.alienatione  rei  prohibita,  hypothccx  quoqiie  autpigno- 
risncxumprohibicumLuccliigt  .idque  non  immericoj  quoniam  pcr 
oppignoracionem  ad  vendirionem  pecuenicur:  &finis  hic  oignoris 
cit,vtpecunianon(blucaliceat  id  vendere  6c  diftrahere:  adco  qui* 
dem ,  vc  paAatn,  ne  li  ceat  h  y  pochecaro  auc  pignus  vendere ,  Cit  maaf 
lidum,  vtdiccmus libro f:q.  Ex  quo etiam efie  vidctur,  vt  i'i  donatam 
rcmconiugi ,  coniux  oppignorauerit,  vidcaturdonationem  rcvocaf* 
fc  L(Mm  hic jUtus.3,  z.  S  Jiftianttu.^.dedoiut.ttic.  rir.&c.  quod  camcn  icGkU 
asieftringitur  adoppignontionemin^ciediAam  ,'vbi  restcadim 
cft  lalioqainfecns  obtinere,argumencum  praebct,quod  legacum  non 
cenfctur  rcuocatum ,  fi  tcftatorrem  hypochecxobiigauerit.f.^rfw.ii, 
verftjde.  ltifi.de  leg.tt.  Limitantur  ifta,fi  rcs  Ht  afFcc^kajV.c.ex  difpofitione 
tcftatoris  aut lcgis.  Etenim H  quis  v.c.ipic  rcm  cicdiderjc, &  nccdum 
tradidericcredicierim  pignus  mbfiftere*  Prorfiu  cumex  juve  pigno* 
lis,  credicor  conleqnacar  jas  cem  perieqoendicohaaqaemcunqas 
poftefibrem ,  &  porr&  veiukiuli«  nec  quisqnam  inaliumcransfi;rre 
pofTir.quodipfcnonhabet  ,oponet  &cum  qui  rem  pignori  dat vel 
obligac,)Usrcmperfcqucndi&  vcndendi  haberc;  quod  vcrohabc^' 
nemo,niil  quidominuseft,aucvciqueremin  bonis  habet ,  &c  poffi. 
detpro  fiio.  £t proinde necefiumel^vtprscerdominiam  &  jocad-4 
niniftrandihabeac :  adeoqae,qaiGonqaefiibcotela&curaruntaUa- 
«i0»ficiicvendcic&aliauu»ficm(oiiitDt,icaneGjosobligaiKlirem 
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liypodiecaeaiitpignoifdandihftbenr.  Ethtncin/.  rlf.  Cjtmaliai.' 
ncxum^nqttittnt  Impp.noniaciunr  pr^ediorum,  niH,  Qui  K  r  e  po(^ 

runcobIigare:&in//fff«,7f«t>7r  ic  4  r/r  r/f/)/ff«.<j^.aiurcalicnandiin- 
femu  ad  lus  pignorandi.Etin/.fwfor  i6.§.r/r  f<3//.rif.  hacratio  rctltlituc 
cui  pignus  lubiiiUc>quonnini  vttUsa&ioin  rcm  compccat  ci  4ui  oUli" 
^ttit.  EtinLvh^t^.fid&i^diMdim^UdAotmmam  in  pignotame 
leqttiiitur^ quamuis  vt  dtximus,  id  pr«cis«  Zc  omnino  ncce(taiium 
non  fitjiufi  dominiurn  huius  accipias,  pio  iuic  dominio  [Muxinio  ,  5c 
piodominioquoqiicpiJElunjptiuo,     quod  Edido  luo  prxroi  dc- 
Kudicperadioncm  Publictanam,dumcum  quibonalidc&:  iuAo  ti- 
tiile  rem  renet,  inierim  pro  domino  habei»qui  ntniinim  jn  (pede  cein 
dicitur  h a bc rc  in  bon is .  E^ium ,  Tt  pignus  {ubriftac,non  necefle eft, 
vtquisfitduminus  f  vtloquaniarcxranorKiuris  vetens.j  Qi^irira- 
riusjfcd &  iullicit  donuniur.i l-'oiiir.irium ,     quod  prxror  pro domi- 
niohabet  -.  E;  juxtahodicrnauidiiunclioncm  iuHicir  cciam  dominiit 
vtilc  (dc  c^uadiftin^one  <kmiiniiaJibiagitui>tpignusfiibfiftatSe- 
candiun««c  qsi  bonoFom  poncinoiicm  ex  Editto  ilelatam  agno- 
liit>  c[m  c\  icctuidodecretoexcaaia  dasmi  in&dti  in  polIeflioneiB 
miflus  cft,&:fiquifururdg«insaUi,cumprodominishabeannir,  rc- 
£le rcs  pignori  obligant.  Hucetiam  pcrtincr ,  vt  pauloancediximus, 
qui  bona  fidc  &  iulLo  ciiuloiem  ecnet,&  quc  pcxtorcaeturpec  PubU* 
cjanaro,0e  eodemmodo  huncqni  abeo  lem  pigoori  acccpir,per  Ser- 
iiianam  Lfi4b€9ti.LJtintns,ui.  i.  defi^uor.  Icem  huc pertinenr»qaiint 
dominio  proximum,habent,  quod  vtilc  Dd.  appclbnt.  Ex qnorum 
numcro  clt  rupcrficiArtus,dc  quo  iu  terminis  in  l.tutor.\6^.vlt.  def-ign. 
dctJ.etiam  15  qiaf$tiorJ.grc£ei^.i.&tn}Jeptgaert!f.Et  ex  hac  rationc  pi- 

fnos  ab  eo  confittutnm  deleiidtcICitts,quoiiiamhodie  vcikc  inrem 
^  abeac  adlioncs.  EmphjrceiKa,  dequoaccigimus  aliquidlii.  1.  vbi  dc 
gcnerah hvporhcca,&confucauimus  opinionem  illorum,  quiem- 
phyrcuticum  pr.t  dium  rcfcrunt  intcr  illa  quoium  alienario  prohibita 
eft:  £icuinibidcmprobaueumus,ctumin  generaUh^pothcca  vc- 

  ttmbona£tnphyceutica,multomagtsin (pccicpoteiQncobHeari :ita 

l^^s^nnirum,vcitlfiatcitrapcctadtciomdoiniiudiK^qttiiuremo  reia 
ccnpat,  non  obftanrc  pignore,iiexiureprobads  caufis  res  fiatca- 
'duc.i :  fdc  quo  Szuifr.  deniodnfolttendt  pi^iorif  agmus )  Ittiam  ly.  Qui 
pot.  l.  lix  xHchp.ili  51.  tiif.  dipignorib.  Limitationcm  quidam  addunc,  nili 
j>ro  quautiutcpreciuiu  cius  cxxquance  aiu  excedcme ,  fiieric  res  op- 
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pigaonta,iuvcnon  fit^slutdonis.  R^ohiira$(ententi{eft.Qgo- 
niam  huii^modi  appignoraciohabeatur  pro  alienationcemphytctt- 

ticumantcm  prafdium  aiicnari  non  podir.  Hxc  communis  opinio 
quidcmeft,tclle Soarez.  vieorum opin.lit.P.H.ii^.  Et pcr  ca  qu«notac 
Hegu^fulj  fin.cap.pr£cu!l£gatttscan\(juc  pcobac  Alex.  hkt.i.^.perfiruucorp. 
15.  inf.  </(4^^./>(?/.citacurqueeia<dem  &ntentixafieifeor/4j^ 
15.  (■apadqttemtamenidinmeoexcmplari  non repcrio)  &  plura  tii 
cam  remcumulat  Gomcr.  i.v.tr  resvlt.n.  59.  Std  vtmaximc  iftaopinio 
fitcommunis,nondubitotamcncHe  eam  failam  pcr  racioiics  (iiby7/;. 
cap.  prdi.  adduc^as:  cum  prarfcrtim  falfumfit,quod  piaeluppoauat, 
Emphy tettcicam  pcaedinm alienatt  ndn  pol&.  Ec  quid,an  non  pocc- 
riciiebicoroblatapecunia  agcre  pignoratitiaa<5^ione  pco  lefila  reca-« 
perandaquampignoridcdit?autanpoterit  creditorpropria  antori- 
tatc  rem  libi  allcrcre  ?  Hxcvtiquc  pcrlpicuc  abdirda  funt  &:con:ra 
manifeftos  texcus  iuris.  £t  vnde  vero  hxc  mccamorphofis  cranimu- 
tatio  pignocisin  vendicionem»  «feqoanihiladttmeft^  Nolltiscolor 
tsonfaluBiettCentiaedaripoteft,  nec  dubicem  iftud  incervecerum  In- 
terpcetttm craHiores crrores  re ferre.  E t miror  eos  deccpcos  fuifle  vni- 
corcxn\inl.ijutbabeb4noi.iH pr.de  legAt.  j.  Nami.nec  verbulum ibi 
probacur,quodprcediaproquancicacc  excedcncc  auc  ex^quantc  pre- 
cium  eorum  fuecinc  pienori  data  :(ediimpliciter  proponitttr,teftato- 
xem  pcacdia  pi  gnori  habtttlle.  Deinde  poteft  ille  locus  inteUigi  de  caCii 
^  (]tto  dcbitor  poft  longam  moram  prxdia  quaH  infolutum  reliqaic  < 
crcditori  ,  quidefpcratafolutioneea  quafi  pro  fuis  poHldcrc  ccpic. 
Sed&  j.inprimisiuxta  (ubic(^m  materiam  ille  locus  cxplicari  po- 
tcft  &:  debcc :  quod  nimtrum  intelligancur  prxdia  in  pacriniontum 
ccedicorisceda^non fimDlidcec,iedadeaffleflfiBdttm,vc cominean-  . 
cur  Icgaco,  &  vcnianc  appeiiacienc  rcrum  pofteflarum ,  /aluo.tamen 
iurcdcbitoris.Ec  4.deniqucdicamdebercinrclligi  rcdada  in  paori- 
monium  creditons,  ccrtis  modis  & legitimis.  Sanc  qua-uis  potius  ex* 
plicatio,quam  tam  abfurda  opinio  admittcnda  ell :  maxtme  pull  l.vU, 
Cufeiitr.im.iNl^.  vbicaralbUieitedebicoribttscatticIttftio.  vcne  fedle 
resdie  pignorata(,tffniccanc.  Alia  a  quibu(dam  Umicaoocradicurrponfe 
oppignorari  pr^diucmphytcuticum,ficmphyteutacanonc  (bliucied 
\\xc  infubtilis  &  ineptacft:  quonum  autcefTauit  in  fuiucionc,ante 
optpgnorationcm,  &vtemeduminoiurefuopignu$eftnuIIum  -,  auc 
poft ,  &  pignus  ipfo  iatefit  lalidum ,  fcd  fi  exerceat  dominus  ius 
iimm,ibluicttr  i.  ji.  itj^gmik*  Nec  qttidqoam  fiicic  /.  iHm  15.  xjiil 
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fotior.  auae  non  didcied^  oppignorari  (iipeHiciem ,  (i  (bltMtor  (bUtti~ 
um;  fcd^n  oppignoraca  (icjus  domini  c(Ie  pocias)ttrecreditoris,finon 

7  rolutorolariorcsfiatcaduca&:  rcdeataddominum,  Fcudi  oppigno- 
ratiolicut  Scalienatio  piohibiiacftcoftitutionc  Lotharij  &:  Fudcrici, 
i,feud,  52. 0^55.  Sunt  pauci  qui  adid  pignus  in  rpecicacccpcura ,  cuius 
poilemotradiueft,  teftringnnt,  Sc  in  hypocneca  iecosefle  putant. 
Sed  contraria  comnmnis  opinio  jx€ti  le  huiet :  Com  LL*  iUae  in  gc- 
«ercloquantur dcpignorc,quod  jnxta  communem  loquendi  vfuni 
&  hypothccam  coniinct.  i.quia  Fndcricus  vctat,  vt  ne  pignori  obli- 

^  gcncur.  j.quiaperhypochccamquoqiconilituicurjusrcalcjcuiusvi- 
*  goiecre<licorrem  periequiiAaocare  6c  dtftrahere  poteA.  Ethinc  4. 
quod  cum  hypocKecam  quoq;  diftraherc  polTIt,  hicquoqi  militat  cx- 
prclTi conftitutionis prohibitiux ratio, quod  militcs diftindlis fcudis 
leruitia  militana  praclbrc  non  poftint.  Ill.ialia  quxftio cft,an  fi  tradi- 
tio  iccata  non  f'ueric,res  hat  caduca.  £go  intercllc  dixccim ,  an  rcs  cx 
namra  connentionis  Ht  tradenda  nec  ne :  lUo  cadt  fi  nen  fic  its  ttadi- 
tai  poftit  prxfumi  pccnitcncia.  Hoc  cafu  non  poteft:  Ica^uedixeiimj 
ii  vafallus  hypochec«  obligaueric  feudum,eum  incurrere  in  pcenam: 

8  contraquamput3tNf^a*»i;if.^.  i.mcmb. }.  w.  78.  Jam  vt  ad  cetcras 
peribnas  qux  oppignorare  non  poiFunt  vel  poirunc,redeamus,pupiiU 
6c minoccs  nonpollunc : l.t.inpr. qudtrespign. nam  vccunquc  minotem 
etiamfinecutatoreobligaripofleftaiuas,  quod  multi  cx  Keoteiicis 
patant,anamenhicnondeitmplicioblig?tioneqo«icnr,{ed  de  jure 
in  rcconftitucndo  rcuius  vigorc  crcditor  rem  auocare  &  diftrahere 

9  pollit.Et a  minon niutilitcr re  pignori obligari,/atis probat,/.i.§ .vlt.de 

^.rtff.&c.itaquidemvc  U  de  rufticis  prardijs  agacur,ncc  curacoris  con* 
ien(as(ufficiatfinedecwtoPr«totis,iii.T.  t»d*n$.  £t  camen  videtur 
rimitacionem fuppedicate/.2.  d.t,  Ci  fubhac  legcerocafiietintpraedia 
&acccptaamiuore,  vcvcndjtoriclTcnt  obligata  doncc  pretium  fol- 
uatur : iniquum enim  vidctur,  dccipi  vcndicorcm, qiii hac  Lcgc prae- 
diatradidir,&quialucr  6c  alus  ea  traditurus  non  fuiflct  •,  idquc  cft 

Suodait  Paalus,mouerehic,quodcumipfbdominioeft  pignus  qux* 
tum,&ab  inicioinbaBficobligacto  :licet(ubtiIisracio  qcue  proponi-' 
curin  /.1.  §.»'//.  rcpugner,quod  nimirum  pignoris  obligacionon  tcnc- 
at  ni(i  rignorans  lit  dominus,  &:  vero  ohligarc  minor  pignori  vcm  fu- 
amnonpollit,  adeocumpignus  non  inciput ,  nih  vbi  &:poftquatn 
minor  dominu^  cft  jani  fa^us ,  conHe^enccr  obligacio  pignoriscon- 
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fiftefiejarenonpofficw  Inhaccomemioneriunmi  jutis  squicacis, 
media  mele^eft^TC  lefcripto  pig;nuscottfinnenir,ne  ioioria  vendi- 
torifiac: qnod tn fin. d. l x. docccur, licec JtM, 'BtA. 8. ctiuiit.ii.  a  Trt- 

bonianocaverbaadiedkacenfcar.  Extraeiusmodiperfonas ,  cetcfi 
quircmin  bonis,&  earum  admmiftrationem  habent,  reclepignori 
dancauc  obliganc.  Icaque  &  qui  nudus  propriccarius  c(l,obligare  rcm 
pignoripoce&(aluo}iueir(tt$finftuarij  vcieferipcumeftiiii.  i.  CdeV' 
/ir^.ficuc&fi:uftuariusiasruumobIigarepoteft,dc  c{uo  pod  vbi  de 
fcruituribus  ,  af^cmus.    Sed  rcm  ipfanicuius  nudum  habct  vfum- 

r  *  ] 

riudl:um  oppignorare  non  potcft  quod  docet  ratto  ,  quam  antc 
dc  lupcrtiaano  &C  em^hyccuca  attulimus  ,  quorum  pignoracio 
liinc  defirndicur,  quod  vnlem  in  rcm  adionem  babenc.  Atquin  fru' 
Auariusvrumfrudlumquidcma<5lione  confefTbria  vindicare  poceft, 
fcdprorcipfavindicandanecvcilcmquidc  habccadtioncm.  Etcum 
itaquccffc(5lus  pignons  ni  co  confiftar,  vtcreditorrcm vinciicaie  ,  & 
polieilocicuiuishypoclKcariaadioneaufcrre  poilic,  qui  poteric  firu- 
•  ftuarins  fiicere  pignorandi  vc  boc  liceat  ceedkorijqaod  ipli  planertton 
licec :  aut  quomodo  poterit  ica  concea  cextus&carionem  manifi^ftam, 
la:dercjuspropricrarij,vtcrcditoreirc  aafcrrc&vcndcrcpoflit?autfi 
nonpotcft  fi:udluarius,ncccrcclitor,  quodcosno  poneccrtiiruiivicft, 
qualc  tandc  futum  eft  hoc  pignus,quod  crcdiror  vindicare  &:vendere 
non  po0ic, cum  Hne  jure  vendendi  nullum  confiilac  pignus  f  £c  quo- 
modiofia^arius  poccric  impedire  quo  minas  dominas,remfiiam 
jurefuoitqttoaanquepoflcflore&ipfo  quoque  crcdicorc  venderec? 
Accedit  textus  expre(Tus  in  l.G.C.  de  vfufrHcl.&  inl.\C..fift^.pt^i.  quod 
vlufruduariuspignoripropiictatc  darenopoHIt.  Quxquidemcum 
adco  manifcftafint,quis  non  mirccur  judiaumHun.,qui4<frr.Je/>ig». 
^H<f/?.3  o  .affirraaTeattdec,quodfrtt^ariosipfiimrem  &  proprictarem  ■ 
pignoriobligare jpodlc :  cuiusrationibos,fi  ita  appclhmda: iunc, (1  re- 
ipondcre  vclim,fuerimincptus.  Nam  quod  artinecadcextusin/./rtf-^ 
ihts.-j  1.  de  R.l.jniut.  l.  vlt.  de  rfiir.  vbi  dicitur  fruclum  rci  cftc  ,  pignori 
darcpolfe :  refponiio  vna  cft  ,  Aaurfi).  tn  d.  i  6.  C.de  vfitfir.  quod  fint 
accipiendc  dedominoiei,&quod  pro  parce  firuAaum,  quos  ille  per- 
cipic, frudlum ,  &  hoc  habcacur ,  quoarempignoridarc  potcft.  Scd 
&  procliue  eft  rcfpondece ,  fencenri^  locorum  eonim  hanc  c  (Tc  ,qu  a 
&arr,uitparticula  Vel  \  quodctiam  quitantum  rcm  piG;noridarcpo- 
ccft,quaiis  eil  v.c.cicdicor,r.f . Cfi  fign.  pignori.  cenicatur ahquem  eius 
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frdtiimhabcce:  Scd  penimc  infcitni-,qaod  quitantum  jfrudunudfimt 
habet,pronnus rem  ipfam  pignoii  daic  poiru.  £c  proiTus  nemo fcrac 
▼cerciiismodtlocis  quis  coneciirapeRwima  juris  pnncipia,6c  certif^ 
fimam  eaerrere  racionem. 
<^        Illud  porro  non  incereft,  an  ab  ipfis  qui  hoc  jns  habenc  ,  an  ab 
ahjseorum  mandaro  autvoluntatc  restucritobligara.  Etfifpeciale 
mandacum quis iiabueric,rescaiec dubio J./  mur.  Lt.mpr.b.  t.  Lii. 
%.rlt»deptgn.d9,  Sedan&g^nenlisptooiracociemdomtni  poceric 
obl^te^  Noavidetjic :  fecLi.&t.vU,Cfmi^tim.  vbi  nmplictcer 
procacatori  negacur  noc  jus.  &  de  procuracoce,qai  mandaciim  Kabet 
rpcciale,rcsccrtacft,vtproindcillitcxtusaccipicndi  fint  de  procura- 
toregencrali:  auc  ancxplicamus  cos,de  procuratore  adagcndum,auc 
ad  aliam  rem  cercam  confljcnto  ?  De  quo  fanc  &  Gin<hnaprxdi)  com- 
,  miflae&videcur  in  d.  l.  vlt.  agi.  Scdpr«tereanegantem(entenciaiit 
confimHU^qttodcflin  l  f}lHtum.n.S.vU.cuml.feq.  dc pign.  a^.  procura- 
torcm  gencralem  pollc  pignori  dare  rcsdomini,fiipfcdominuspecu- 
niam  lub  pignoribus  folitus  hieric  mutuani  acciperc :  Et  igitur a  con- 
crario  ienfu  aiius procuracor  quaiuumuis  gc ncralis  facere  id  nou  po  - 
ceric.  Ec  adeo  p^cu  dacam  tnttcileeck ,  niH  quoad  teienctcmem ,  k 
piobetur,  pecuniam  quam  procurator  accepit ,  &  rem  pignori  pro  ea 
eadcdit,in  rcm  domini\  cilani  c{Xc.yStAQCctd.l.i.C.fir:saUena,&chx!~ 
quc ita  quoquc  ftatuunc  Intcrpp.in  procuratorc  gcncrali  fimplici :  at 
verdllficcamlibcca,vtloquuntur,admini{lrationc,juspignoriquo-  - 
qoe  rem  obIigandi,mandato  concineri  acbiccantoc  Aean^  &Mmm 
iJ,  11. § .  vlt  &  l.feq.  def  'tgn.dd:i$n«'.x»c agendi  plttcibus  dc  i  (la  d i (lindH- 
onc mandati gcneralis  in  fim plex    cum  libera, locus  cft .  Ex  formula 
irjandandividcaturiddefinicndum,quiEitapolIit  ampla  iN:!axaclile, 
vc  eciamconcincacurjuspignorandi,cuiusmodiformuia  cll  in  i.  cre- 
X|  iiifr.^o.S.£i(mir.4.MiMd!iin.DecBCoribtts&caratOfib^  quxHio 
eft,aniUires  pupillarcs  vel  minorum  pignori  obligarepofltoc.  Ifti 
qaidem  non  d  pupillis ,  ied  ab  ipfa  Lege  mandatum  quodammodo 
habcrevidentur,&quidem  plusquam  generale,&maximc  cum  libc- 
ra,qaade  caufa&  pro  dommis  cilc  d\oxni\xt'.l.mt€rdHm.^6.^,.^.defur' 
f:ii:/.liifvr.27.ife«(Niri«.liir.S6dumeniqaia  veridomtninonittQC  ,nec 
ceaera  volancatedominorttmid&€tnnc,pignoracioeoram  nonip(b 
jure,(cd  tuitionc  praecons  valcc:  qttseft(ententia/.fMror.i(>./»^r.</r/>;^n. 
rf(f?.ibif.7f«:/.'/wfr/f,quxformnlaloqucndi  vbiquc  fignificat ,  ipfo  dc 
g^rabciiiiorea^lumnonrubiifterc.  Additucui<^./.  i6.cuendumcilcpi- 
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*  ;gnns,qiio<l  mtoi  i.c<:;c  non  rcfragintcdcditjquod  viilgo  refcrupt  ad  • 
SCtum,  quo  |irohrbita  Iunt  pr.t Jiariiftica linc  dccrcioaiicnan aut  . 
obliMcii.  I .  C7' } .  cr puputi.  de  rab.  ctr,  qui fub  tut.  Ego  ducrim  ca  adic- 
dftarnboni^no^propccr/ibrffM tx.CMaimimftrjtmx^<»A. pneientm  . 
Iioudtemerd  repeciasinjnrenoftroSCcaappcHari  Leget,-  vix  cerc^i 
'  jCns:narn(/7.ii.qttamadducicCf(Maiir4iPtfa/umi».'f /.i^.  Conftan- 
tinieft:iS^pofter»orcsilliImpp.niinusaccuratc  (untlocuti;  Etcrgo 
cxcraresinquibusdccrctum  rcnuiritur,  qusreccnfcnturin  d.l.ii.  C. 
^if^tn^.fiff.vttlitcr  cutor  rem  <kbtt  papiIltpignori,(cd  nimiruin 
^ood  vlcroapecritfianimeft,dabit  pignori  canuun  ic  negooum  pa- 
pil!arc,dumconttahicinvtilitacempupilli,non  pro  /e  &  commodo 
luo/,j.(^/>f«.-C./rm4//f;/.i/./.i<^./npr.^/;/^;i.<rf?.  quomodo&procnra- 
*orlicctcumlibcrrimaadminUhationc,rcmdonnnimaTidanns,non, 
-  <lum  pro  fc  corurahtt,  ied  dumnegotia  domini  agit ,  pignori  darc  po- 
«eft.-idquc  ipfanomtnapEociiian>ris0en]Corisarguunt:&inepcumlic 
dubicarcnum  tucorrem  pupilli  vc  fuam,&pro  (e  pignofrneaeMpof- 
/it:  vthic  Hunni)  quoquc  judicium  dclidcrcm  ,qni  tc^rus  tamquam 
intcrfcgrauitcrpngnantcsopponit,  cum  hi  tamen  ipli  apcrrilfimc, 
•quapignorarercm  pupillitutoriliceaT.exponanr.  Etproindcigituc 
^ui  altotore  rem  pupilli  accipit  pignori  ,  aliqud  coriofiit  eile 
debc^,  arg.  l  vU.  ie  exercit.aS,  an  videt.  ad  tutoiis«anad-valttaKm  pa- 
pilli ,  contra(5lu5&negociumpertinear.AdhocexernplTim$yndicus, 
ii  in  rem  ciuitatis  pecuniam  accipiat,  rcm  ciusdcm  pignori  potcrit  ob- 
\'tgMc,Uiquu.\i.depignor  mpr.Si  niniinim  legiiinic  adnTinili^ratio  ei 
c}crniiilafaerit,vccxDd.tiaAat  i>iegu^.p.  3.  iiKnr(.i4kflr.  lUodni-  • 
-ntlameixift,anTolantasprijidpaliampr«cedati  an  firquatar  ,  vehiri  ' 
C  pignoracionemiacam babeanc.i./inrfr.  11.  dep'^orib.qtix  rarihabi- 
tio  retrotrahituradcempus,quo  rcsdata  pi^nori  mk.l.ftfundus.iC.^.u 
depiffioribMs:  videliccc  in  praeiudicium  ratihcamis ,  non  tentj  y&  fcil. 
alcerius  credic^ris,  vci  res  anteracihabitionem  i  domino  tcikc  obliga" 
iafiiir,qood'ben6exDd.notatKi^««<nr.^.  i,mmbr.i.n,^6.vm.  fii  ' 
'inHuiur,  oporrec  vti^oe  ratom  habencem-cfle  per&nam  habilem, 
quxipfa  rc^e  dct  pignus ,  idcoquc  minoris  ratihabirio  inutilis  cft 
/.;>t'».ibj  pofiperfectAmntatem.  C.fialten.res.&c.Dc  Itberis  &'feruisctiamitf] 
qu^[itur.-£t  juilu  domini  velpatris  cos  pignori  dare  polIe,couftat:vbi 
nocandom  dl,  qood  (iieraos  jollti  domioi  ^omttiareiusl^onaobligat^ 
ip(e&miis5ahjrpQihcca2eiicialUc«oad^^        i.y:%,rh»iffigfL  . 
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cuinonobftat,quod  vulgo^HO  icgula  traditur,ingeneraliquamuis 
fermoncnonconriricupcilonamloqucntis  :  vclquia hic  fctuus  noa 
iutluicttantum  viccm  pcnonx  loqucntis,  lcd  cciam  rciqux&  ipia 
eftmbonis&patiimoniodominirvelquiaferusincerucnii  tanquaia 
nttduminftramentum,  per  quod  iple  donunus  bonafiia  obhgate  in- 
tclhgitur.  Excta jttdam  domini  vix  tenebit  pignu$,quod  &H|tam.auc 
{cruidcderunt,pritcrquarn  fi  habcant  peculij  adniiniftrationcm  & 
exnegotiopcculiari  rcni  iplu. ,  pcculij  obligcnt :  dcquarc  ("unttcxtus 
inl.  I.  i.i.qudrapi^n. l.  4.  c  vlt.  C.jneiAUcuA.ficonutnait.  18, lunil.feq. 
dtpign.  a&,Ltutnirdtitcr.  13.  /»/./>r.  i»f9iii.'uiiA» 

'7  Qux de pcrfonis hadenus diximus,obtinentfcre in  pro^na& 
alenaobhgitione.  \ain  quodattigimus  f^^.fr^tr/.hadcnusafidc- 
iuflionc  diticrt  pignus,  qiiod  acccdit  &  propria:  obligationi  ficahcnx. 
Ues.j.^.vlt.depi^nonbus.  Et  licut  mmembroprxccd.  nihil  mceceft«an 
ipfc  pignus  dctptoobligacionealceritts.*  analiascnis  voluncaee<*4lf- 
€na.io.mfrjkftffunb.  &c  nicrusnonfinteteft,  an  fiateoinitio  fcicnte» 
an ignorantc  &  poftmodum  ratum habente>4./.io. iii.pr.  niodo  pcr- 
lonatalis  fir,  quar  pro alio  vtilitcr  fcicnspignus  darc  pollujta  nihil  in 

iS  hocmerobromtereil.  Quadcc.^ufa,cumdaiiopignoris  lit  qux*dam 
'(pcdesincerceflionis.2.ifM(/i«'.ii.  cde  difbr.  pign.  iic,vtmulierptoalio 
'lemiiiamvcilicerpignonobHgare  non  pofllc,  nifi  quacenus  illi  pro 
quo  pignos  dedicobligica  fuic ,  &  hadenus  non  alienum  fed  propii- 
um  negotium  gefTit,  qui  cafuseft/.i.§.r/f.<ff/>t^«or.Obligat  autcm  quis 
rcmfuamproalioautexprcfsc,autracitc,ita|urcprifumence:vcluti  ii 
fciatremfuampignoridari,&taccatdiirimulet(^i,  cum  facilc  ccedi- 
totemmonetepoflet :  cnnc  enkn  fibi  pEciadicary  ftcacitdprobafte 
fadum  iilterius  cenfetur.  /.x.  c.Jiresal.  in  quibus  terminis  necmiiiied' 
quidem  fuccurritur. /  mulier.w.C.dedislrad.pignor.  Item tacitxappro- 
bationislpccics  cil,fiquispro  coqui  lem  fuam  oppignorauir ,  iciens 
kdeiuhezi.l.Pompon.  5.  ^.vlt.lnqutb.caufptgtt.tac.  (i\iod.Ub.fraced.c.  ij. 
snter^ciestacitc  hypothecx  letctlimus.  Tercio  ipedes  tadtc  ap- 
pcobationiseftyfiqutsfubfcribatinftramentoquorcs  ipfius  obHgata 
eft,quoniam  conKntainftramentilcgifle  &  piobnffe  intelligicur.  arg.  * 
l.Jicut . 8 . § .  «tf » videtitr.  1 5 .  qnib.  ntod. pign.folu.fuc .  l.fnlcmffor.  iG.^.i.depi' 
^«*rit.  qua dc  re,  &anquispra;lcntiaautlubfcripnonc  lua  ,  inaliquo 
aftuautinftcumencofibipr2iudicet,v.qua:tradant  Dd.ml.  Gaitu^^. 
d€pign9r»MS,L  TUia. 54. %.lium.i.dehg4t.i.S9€musregula.  $85. Mafcard, 
dtftlM;99bmt^jt9iidif.il^uS^^  Vbii»ce&ndiftiadU- 
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5>nes  l^igUKAnt.p.  ^.numbr.  i.  num.  6.  Ica  quuicm  cacit^  inducitnr  op- 
pignoracio  pro  alio  .Tc<l  vixcxtrahosterminos,  Sc  niinimd  ,  vbi  dc 
prorogand  i  obligacionccx  pr«fumpco  confenfu  <]uziicur.  Ei  hiuc 
<cnime(l,quodhcec  tacice  iieuouara  condudioue^  li  finko  cerapote 
iocatorconducborem  manercpatiacur,  ccnfcanturrepecita cacicc pi- 
•gnora,quscondii(ftordedic,uon  camcn  eadcm  prsc(umptio  &pro- 
duckio  locii  habcac,  (i  quis  alius  pco  condudlocc  vsq;ad  ccrcum  tcra- 
pns  pignora  obhgauic,  fcd  exprcflfo  confcnfu  nouo  opus  el\,l.trem.  jj. 
'i .  jQut  nnpleto.  ii.  Lecatt. 

Atqi  ita  dcpriuatispciibni$,"qua5  vel  pro  fua  vcl  proahcna  obh- 
gitionc  conftiruuntpignusvcl  hypothcca.Idcpotcftmagiftratas,qua 
juftitiam  adminiftrat,  dum  cx  caula)udicati,pco cxecurionc  facicnda 
rcmdebicoriscondemnati,  pignoricapit,&:aiftrahit;  dum  in  bono- 
rum  po(Icirionemdebitorislacicantisimmicdccredicorem:dequibus 
:ipecicbns  pignoris  diximus /ii»./>r4tf.  Mulxo  magispoceft lex  confticuc- 
repignusinbonisciuium,quaei&regmaideovocacur&  viuQ'  .Cxn- 
Ti^f  inl.  i.deLL.  &  dc  vari)slpc£icbus  hypochecxlcgaHs ,  itidcm  Itb.u 
tdifTcruimus. 

V     Catvt  111. 


De  re  dliffta  fignori  dAtx, 

1.  "His  alitna  cur  vtndi  pofa^tgnori  dari  non pofit. 

Z.  Adl.tf.S.i.depignor. 

5.    AnteftAtorpofttobligarevem  heredit. 

130  T  E  5  T  intclhgi  cxhis  qua  hadenus  8f  ca|).  prxccd.  diximas^ 
rem  ahenam,&quaein.bonis  non  eft,non  rcde  obligari  pignoriJd 
inl.6.C.JidUeH.res.  coargum.ptobatur  quodin  hypothccaria  adio- 
nc,citraquamnullus  aut  cxiguusfuturus  pignoris  ciTet  vfu$,neccf- 
fumeftpiobarc,  rcm  fuiftcinDonisdcbicoris  •.d.l.  6.l.i.  in  pr.  &  /.5. 
depignor.l.i.tn pr.de pign.all.dequo  plara  hb.  (cq.  Vcnim  cum  con- 
ftct  poftc  vcndirem  alicnam,  differcntia:  quxritur  ratio,  cur  rcs  alicna 
non  po jf  c  obhgari  pignoti;  Non  dcfunc,qui  diftcrcntiaro  iftam  vcn- 
ditionis  &  pignoracionis  eludunc,imo  ncgantprorfus ;  &:cx  his  raa- 
gni  nominis  jCti  Vct.Uber.z.femtfi.  li.Cutac.ad  N.fii.qaicxiftimant, 
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eandem  cfte  rationem  pignoris vcnditioiiis,  iia  vt  &  hxc  pamctjf 
iliudnonvaleantindonuniprariudicium,  {cdvaleant  inrcriplosqut 
contraxerunt.  Qjia;pofteriorparsiaI(a,&:  nccinteripfosquitiemco- 
tcalientcsrcclc  conrirtcrc  pignorisobligationcmvcrumcft.llludqui- 
dcm  certu  cft,ha6lenus  valcrc  pignus  rci  alicnr,  vt  (bluta  pccunia  pro 
co  rcpeccndo  dcbitor  rcdc  expenatur,ncqi  cnim  creditor,poftquam 
accepic  pccnniam.domini)  quxftioncm  &  quod  ccsalttrius  ni,potcft 
mouctc  dchitori,dc  quo  inf.  ^lvinbas lib.^.vbtdepi^HJiS.  Scd  &  poixo 
hadtenus  conliftit  reialicn.vpignus,vtcreditorcontradcbicorc  pcr- 
lequi  rcm  hypothecaiia  aclioiic  polfic^ncccnim  debitocfinc  turpifu- 
iincruacxcjpereportic.de  quodicem'/;i.yt^.vbidca<Slione  hypothc- 
catia.  Sednihilominusquoqifalfumeft.quodomnibuscaTibuscxtra 
pia*indiciumdomioi,valeatpign'  rciaHcnae.  Nara  i.ficxpcriaturcrc- 
ditoi  hypothccariaconrrapolUirorenucriiu,cxccptionc  rcpcllitur,(i 
tcm  in  bonis  debitoris  tinlTc  non  probaucrit,vtcunq-,,dc  domini  prae- 
iudiciononagatur,&polTcftbTdominusnonfic.  Dcindc  &  pracipuc 
apparcthocin  cotra<flupignoracitio  rcali,  Cucnim  vcnditarcalicna, 
Ytamq',eam  al  icnarn  appatcat  e(lc,emtor  tamen  quamdiu  potcft  cam 
tencie    pt)lTiderc,agcre  ccnrra  N^enditorcm  non  poiru,llquidc  in  ca- 
lum  quo  its ei  auferatur,fatis proipedkum eicft  dc cuidionendq.  pco- 
bant textus in/.ii  ^.t./.j o.V i uUttcl.eMpt.l.i^.decontr.empt.  Cumfc ha- 
beat,inquam,itain  vcnditione,at (ccuseft  in  pignore ,  &  nimiium.vt 
creditor,quamprimum  probare  poteft,rcm  cllc  alienam  pignori  data, 
licet  necdumalius  ea  derc  ipiicotroucrfumoueat.poflliexpcriri  con- 
trariopignoratitio  judicio,  vtrcsalij  cidcturcquodprobant/.  9.»/  pr, 
itut0r.i6.^.x.dei>ign.dit.fjcJ.^?>.dtem(iJ.^.C^reiMuH.l.fiquif.^C.depifft. 
nci.idqiic  ampliuslicct  dcbitoc folucndo  Cit.  l.  cumdebitore.  31.il 
pi^ti.4d.Sc  h  Tic  nihil  at^nm  dicitur,(i  rcs  alienapignori  daiaRicritXx. 
depfgn.dcl.^cc  cft  obfcura  iftius  rci  ratio:  quoniam  vt  diximuscmtori, 
licctresljt.i1icna,5cqua:poftca  ipii  per\caim  dominum  aufcrarur» 
cauiumcftdccuidione :  .irquin  prorcalicnapcrfequendamuijhscft 
&  nulla  hypoihecaria a<5lio,  riiila pignori data pcr  don.inum  autan- 
Tcriorcm  cicditorcm  fueritcui(^la,  Et ego  h.ic  dc caufa  tcntaucrim , fi 
res  alicna  non  p'gnori  daia,(cdhy  pothccx  falccm  ncxa  fuerit.&credi- 
ditor  iclcikac  rcin  alicnam  c(re,quoniam  propriam  non  habcLailio- 
nem,&:tamcn  pcr  h}  pothccam  ilbusmodi  minimc  ipli  cft  conlulturo, 
poirceumaliudpigmisimpctrareobliquc.vt  nimirum  rrpetat  pccu- 
iuanJ.,&:contratxccpriojnc  dcbitoris,tcphcct,fcdn6Difirub  hypothc- 
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capctnniamdaturum  fai(re;itaq;cumbypothccaconfticutai'nreali- 
cna ipfi futura fit inuiilis.oporterc (icbitdrem aut pecuniam  reftuuc- 
vc.aut  Ci  ca  juxta  coucntioncm  diutius  vti  vclit ,  cum  quoq;  juxta  can- 
dcm  conuentioncm  hypothccam  vtilc  in  rc  propi  ia  confticuerc.  Arq-, 
itaconftituimusditFcrcntiamincei  pignus  vk  vcndicioncin.  Sedratio 
cius  adhuc  quxritur,&  cur  venduor  rradendo  rcm  alicnam  Gitisfaciat 
obligationi  fuac,non  autcm  fatisfaoiat  debitor.Putant  frrelnterpp.ra- 
tioncmhanceflc,quiacxvenditionc  tantum  nafcatura<flio  perfonah': 
coniraipfum  venditorem,6comnino  intcrloloscotrahcntcs.Scd  pcr 
pignorationeiTf  jus  in  rc  coftituitur,  quod  ficit ,  vt  nafcarur  a<fbio  in  rc 
contrapoircflorcmctiani  tertium.quam  racionem  cx^lojf.  0'Dd.ref(rt 
N«ix«c/>.i.»wwt.5 .«.5^8 .eiu $q-,  Sc  mcminit  lafon pojl aUos tnl.i.  S.per feruS 
corporalner.iytn  pr.  deadq.  ^o/.Scdiftaratioaperteclaudicatinaltcro 
mcmbuOjfiilh  putant.quodvbicunqitaniumoritur  obhgatio  perfo- 
nahscitraiusinre.redcmterucnireremalicnam.  Quodquidem  t^l- 
fufnefrcdcmonrtratur  n6vnocxemplo:vcriusenim  clt,qu.-isdam  ob- 
ligationesitacfte  comp.icacas,vtilhsnon  fatisfiar,nifi  rcsin  crcdirorc 
&  cui  deberur,transfciatur,ita  vtdominus  fiat,quo  non  fa<Jlo,integra 
manc.itaftio.pcrindeacfinihilrraditum  ftiiflct :  quodobtinetin  fti- 
pulationc  l.vbi.-?s.^.vlr.do  l\0.l.iyS.i .de comr.etnpt.pcrmnunonc.  l.i. 
i.vlf.derer.permur.ln  foIutumdationc./.8.C.rfr/e/if.d^/«rfr/.quod  ahbi 
prohxiusexphcauimus.Et hadcnus igitur ratioDd.claudicat :  fcd t.i- 
men  ea  illud  oftendit  ,quod  facihus  rcs  aUcna  pofllt  vendi.qua  pigno- 
ri  dari,quandoquidcm  qui  dominus  rei  noneft,nec  illam  in  bonis  har 
bct.non  potcft  in  ea  .Tlteri  conftituece  jus  reale,ncc  facere ,  vt  crcditor 
cam  a  quocunq;  pofleflore  auocare  poflit. Videatur  forrc  aha&  fpeci- 
alis  ratio  dmcrluatis  in  venduionc  dari  poflc ,  dcfumpta  a  frequcnti» 
&ncccflitateiftiuscontra^kus,quifanecum  incommodopubiicoim- 
pedirctur,fi  ncccirumcfret  rem  cfle  propriam:itaq-,  placuitincomodu 
illud  quod  per  rei  ahen^  vendicionc  inferri  poflit  cmptor ,  tollcre  in- 
tr()duCtaaCiionedecuid:ione.  Porr6c6traiftam  differcntiampigno- 
ris  &  hypothcc.T,de  qua  tam  multa  diximus ,  non  leuiter  videtur pu- 
gnare./.9.^.</f/)x^.i.vbi  pio  regulatraditur.Quod  rccipitcmrioncmSc 
vcnduionc,idc  &  pignorari  pofle,  Atquin  res  ahena  vcdi  poteft.  Ergo 
&c.M:hil  habet  hic  quod  dicatHunn.quam,non  valcrc  pignus  rci  ah- 
rni  faltem  in  pr.-ciudicium  doraini,atq;  ita  (nam  hadlcnus  idcm  eft  itl 
Veadiciooe)eandem  pignoris  flcvcnditionis  rationc  admitrit :  in  quo 
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quantum  crrenir,cx  pncccdcncibus  apparct.  Er  ncc  dupondMubitare 
poflir,quinquidquidabalijstgnoraniehtdomino,idcigcnerarcno» 
pofrcpcjciudiciu.vcrcucrahabcar  dubitationcincptam,quodqua:ijc. 
Goi\\,3.d  l.i.depignor.  acl.  num  quis  iibi  rcm  alienam  pignori  datam 
poflTirconrradominum  rcrincrcvfque  duni  pecuniafoluaiut:  nonc- 
nim  poirc,ccrtifl[imi &:liquidifTimi)uriscft.  Itaq;  alitcr  ad  illam pro- 
poncioncm  /.9.^.1. rff^/^gwrit.  rcfpondcndum  cll :  &  nimirum  quod 
pertincatadics.quxideononpoiruntvcndi,  quod  nonlintincom- 
mcrcio  :  Et  omniDo ncgabo  ilJam  rcgulam  pcriuu re ad  rc$  alicnas:li- 
quidcra  alicnum  cflc,non  eft  rcucra  qualirasrubicdbi  autrci,dc  qtia  in 
/  9.agitur,rcdeftcxrra rcm,proucniensajure  poirtftbris.Nihilauic 
ad  tcm  hciit  LJipofi.  iS.de ravmd.  quoninm  imo  ibi  fummo  jure  pcrv- 
{iicapioneni  poircllorfailus  cft  dominus :  cx  quoiplb  jurc  pignus  va- 
icrercrpondct  jCrus.vtproindcniale  .ib  Hunniolocushictamquam 
contratius  obt)ciaiur,&  pcius  reipondcatur:  quod  iftud  fir  pcnculunr 
domini,proprcr  quod  ibi  opus  lir  caurionc,  quia  penror  vi£ior  rem  tc- 
,    neatur  vindicarc  a.«:rcditore:  cum  imo  pignus  iplb  jurc  tencat,i$<  cau- 
tio eo  tcndat.vt  pctitor  viftor, fi rcs fottc pignori  data  fit ,  quanti  lua 
infcrcft,a  vidto  confcquatur.  Indignavcro  rcFutatione  obic^ioeft,, 
qua:  (umitur  ex  fif.  C.fiptgn.pign.  queniam  non  limplicirer  hoc  pignus. 
rcncr.fed  interim,  quamdui  durar  jusprimi  crcditoris  ,dequopauto 
poft.  Necminusinepraeftobic<9tiocx/^4iirfl.i8.</r/)/^r.quia,vt fup. 
diximus  cap.przc.  rcs  perinde  haberur,ac  ii  etVcc  in  bonis,propter  pu<- 
blicenriam ,  quadebitorhabcr.  nccrcdacft  Hunnij  rcfponfio,quod. 
pracroribituc.niurcicdiroirm  prarrorio  jurc,  non  ciuili*  quoniamo- 
niimpracrori.iruitio  eil  cx  Edidlo  ,  &  omnis  a^tio  hypothccaria  cft. 
prztoria.  Ethinc,quoniamfcialienjcpignusnontencr,infencxDd. 
N^gKt.^.i.Wfwlr.j.n.jS.etiamii  creditot  longo  rcmporcpofledcrir  hy- 
pothecani,nontamenob  id  cumius  hypothecx  adlccuturum.  Id. 
•     quidcm  veic  djcitur,fcd  parum  funtiliter.quia  poi(cflio  jure  pignoris. 
aut  hypotbecs,  non  poieft  faccrc,q«o  minus rcs lit  fic  mancat aliena; 
nequepignu$icd.dominium,v(iicapioniseftcffe(iivs:&Iato  quidem 
ilgnificatu  tituluspignorisdicipotcft.  l.pen.C.dept^.Ad.  Scd  vciqixc 
♦        inmaceriavfucapionisciculusilcenulluseft.  Hucreferri  potcftqux- 
ftio,  an  tcftator  oppignotari  poirit  rem  hccedis  ?  Er  fanc  rcs  alrerius; 
iiib  condirione  rarihabirionis  domini  rc6tc  vidcrur  obligari :  fub  qua. 
QundiEcioncccafcuu  ceibuor  tcm  hcicdistxui!  eti^m  cem  lcgarc  alrccL 
-  jfe  '  poccft. 
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poceft  oblijgafti&ipiaaditionevUenv  limomfBlMll^^ 
ubeier  &  omnino   lunplteitttr^  heiedif  potfasraftl^p^|nncfit 
mti  «dita  heredicate  hypotheca  confirmari,  fiadlenus  yzynmp^ffo* 

trrccaria  copcnr  crediroi:i,probar  l.ii  .depi^n.cum  qua  an  8^  quornodo 
poffir  conciliari  /.  rcm ditejum.  j^t.diptgn.  aci.  p.iulopoft  vxdcbimufcfc 
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2".  A&omsvhlescogmtim$ffMms^ 

4.  Quidfifauentcreditvrnmtf^iiimmi 

j.  Adl.x^.depignor. 

C.  OportavtquipignmddstfiMdommm. 

.7..  I  * 

T)I|^aii5reialieoacJionrimpliciter&  omnimodo  inucile  eftjled^a- 
^^fcriieiiieo» j<wgiiBio  >.  aehicoq.  cenariefeirifc  confoniatMr.  (Er 
J^fi>  pffiobftDr,  quod  in  re  aliena  non  confiftac  pignus)  ^  i^fipt. 
ipmmtOMm.  41. />r.  dtpign.aS.  l.  5.  C.firesMlicn.  l.  filittm.^6,inl.  dd. 
ft  Treh.  quo£acit,quod/inondominusrcmvenciidcnr& rradidcrir, 
&  pofteadominusefre&usiit^jpnocempcocin  publiciana  podorfic/. 
fi.ATitio.-j  3..itmymdSB.t  tamen  «i^ecuenientedoinioi»conualerdc  pi* 

tilMit  (qnia  abJnicio  fiitr  ininitnf  c  «Samio^^on  cam  diceAote  joce 
ciAo,  qaam  exjeqoicaiir^fiquidem  &nun  nonidiredb ,  ^idtannim  , 
vrilishyporhccariadatur/f>j./.i,/iij>r  (fc/>i^«W'/A.d^rf./.4i.i/t';>/^wr.  4^. 
tcxr. exprejf.in l.^.C.firesalun.^bi Impp. rcfcribuntjhoc calu non  com-  ^ 
tuic  quidc  a^oncm  ordinariam^d  ;qui»tem  facerc^vt  facile  vci- 
mpio  piggowiirip  ji^ifliiir>  Qiub  veiba  poihMna& 


t. 


lOl  De  Pl  GN.  Et  H  Y  P  OT. 

duplicltcrcxpUcac  Accutfius.  i.  vc  pignoracitia  ibi  fignincecaftioncm 
hy pothccariam, cuius cxemplo  vtiiis dct ur :  quamiiis  paulo  vidcatur 
inconcinnius ,  vtquafi  Uidcndo  Impp,  coiifulim  dixcnnt  oidinariftm 
hypothccariam  &  pignoutiriam  aciioncm.  i.  vt  inielligatur  pigno- 
ratiriaperfonalis:vipignoridatareal:ena,ro!uia  pccunja,  &iotuto 
nexu,aominiorirperucniente,ficutprorcpetcndo  pignore  vtiHs  pi- 
gnoraritiadirc<itadaturdcbitori :  ira  poftquam  donnnium  fuperuc- 
nit,dutaiuc  adhuc  ncxu.creditori  vtihs  adio  hypothecaiia  in  rcm  dc- 
tur:Qijodvaldenotandumfucrit :  fiquidemlicctalienarcsdataftie- 
rit,&doroinium  non  rupemcnerit  dcbitori,  taroen  foluta  pecunia 
haMd  dubic pignoratitia  perfonalis  pro rcpctenda re  pignorata  dcbi- 

^coridatur  ,  vt  vriqucpoilquam  fupcrucnic  dominium  debitori  ip(i 
competcre dcbcat  dircfta ,  (dirc<5laa(^io  liic mod6  vtili , modo  con- 
trariaeopponitur)non  vrilis  pignoratiria :  Etell  manifcfta  ratio  diffc- 
rcntix :  quod  longc  facilius  fJc cx  contradlu  pcrfonaUs adio  dcbitori, 
quamadiiohypothecatiainremdeturcredifori.  llludcriam  cxd.l,^. 
obitcrobfci-uandum,quod  dircdaadVio,  qu.xopponirurvtili,dicitur 
ordinaria.  Etcum  ea  iudiciafucrini  ordinaria  ,  qu.ccorain  ludicc  pc- 
daneo pcr  folcnncm  formulam  inftitucbancur,polht  indc  qjiiis  exilli- 
n)are,vtiles  adliones  fiiinc  cognitionis  pra;torix  cxcraordinaria::  quod 
&proba|jilefacit/.4f?n».  47. i.^i^wf^.^f/?. &fortc  vrilcsa^Honcsnon 
ilnecaufa:cognitioneadmittebantur :  &  licct</./.  autorcs,  morcm 
dandi  ludices  pedaneos  fuftulifle  ipfi  vidcantur  vtiq;  in  prouinciis  /.  z. 
C.  depcdatt.  lud.  potucrunt  tamen  vt  in d.l.^.  nihiiominus  ita  rcfpicien- 

3  doad  jusantcrius,quodnecplancdeficrat,refpondille.  Prxtcrca,  vc 
pignusreiaUcnijdcbitori  dominio  fuperucnientcconiulcfcat,  re- 
quiritur,vt ignoraucrit  cteditor,rem fuiflc alienam.  Quod  hac  rario- 
nc ex  Bartolo  confirmat  Siguz^.p.  z.  m. }.  Jf.56.quod  nihil  dcbitoris  in- 
tcrfit  conualefccre  pignus,vbi  rcm  alienam  cifc  fciuit  crcditonproprcr 
)ntcrcircautcmipfiusdebitoris,arquum  fitirtamconfirmarioiiem  ad- 
mittcrc:nihilautcminterencdebitorisiftocafu  probat  /.  tHtor  16. 
pen.m  fin.de  pignor.ait.  vbi  creditori  negatur  pignoratitia  contraria  con- 
tradebitorem,fircalicnacrcdiroreflcfciuit.  Ethzcratioquidcm  bo- 
na  cft,lcd  parricularis,quoniam  taniu  ad  pignus ,  quod  traditione  c6- 
ftitutumeft,pcrtmer.opuscftaiitgcncralirarionc,qux  &c  inhypothc- 
cahabcatloca:quxex  j  /.5.cyir«rf/ff».  c^f.pcrip6t:vbi  prjetendicursc- 
«juicacis  ratio  »  ob  quam  poft  dominium  fupecucnicns,  ycilis  a^o 
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^danif  creJitori  :  qu«  ratio  ccflratfi  creditor  rcmalicnam  cfle  fciuit: 
cui  tlandaa»5lio  non  cft,  quac  &  clircntcntia  Papiniani  in  Li.mpr.de  pi- 
jf«mi.dumrcfpondctdifhciliiis  a£tionem  vcilem  crcditoridari,  cjui 
non ignorauit  alienum ; quibus vcrbis  hau J  dubie  ei non  dari  vcilcm 
aftioncm  figaificat :  nam  &:ineptum  fit,  credere ,  prodcflc  creditori, 
indaniius&importunius  adlioncm  aprxtorc  flagitct :  quo  (cnlu  fic 
idc Papin.  in codo  vcrbo <//j|^i///itf vlus vidctur tn l.noinmnqMm^.m fin, 
^ecoHjT.  &  iftam  alicubi  modcftam  rationcm  rclpondcndi  lurifcon- 
{iiltorum  obfcruauit iam  ohm  Duarenus  i.dijp. aim.n.Et  verius cft hoc 
cafu ,  creditori  qui  pignori  rem  ahcnam  daiara  fciuit,hypothccariam 
a^onem  necconcra  ipfuradebitorem  competcre,  quoniam  &  hic 
dehcita;quitatis  ratio,  qnam  d.  /.y.  C-firesaliena.  folam  vrget  &  probat 
diiR.  l,  1.  i«  pr.de  ptgHonb.  vbi  dum  folam  retcntionera  lCtus  con- 
cedit  crcditori.co  ipfo  omnera  a<llionem  negarc  vidctur:  &  pordl  de- 
bitor  fmc  vllaairpitudinc  qu«ftionem  dominij  refcrrccrcditori ,  qiii 
fciuit  remcflc  alieflam ;  licut^  ei  qui  fciens  remalienam  emit.nuUa  a- 
€do  datur  l.ftfimdum  27.  C. deeutclton.  Et  qnod agatur  in^. /.  iMptgner. 
deexccptioncdandacontraipfumdebitorem,  aFgumentocft,  quod 
dominio  quacfito  debjtori,  qui  cafus  ibi  tradatur,  vixeftahus  ,  quia- 
6tionem  contra  creditorcm  poflidcnrcm  moucrc  poflit.  Porro  ci  f 
quoddiximusderctcntionc ,  non  obikai l^um  wtiofe  ^.deptgtior.  vbi 
rctentioncgatur,  quandopignusnonre<^^ccomra6kumcft:  Etenim 
Tcfpondendumcft,  vclibinonderetcntionc  contra  debitorcm ,  fcd 
contratcrtium ,  tra^bri :  vcl ,  vt  B/trtutt  i.  i.  mpr.  &-cx  co  Stgu^.p.  i }. 
memh.i.n.  17.  ibicradaridecaruvitiiadhncdurantis,nonfublati  Sc 
'  purgativtin</Xm/>r.  vcldcniq^,  quod  alicnum  cflc, non litpropric 
qualitas  &  vicium  rci  .decuiufmoai  vitio  interno ,  fomVac  vel contrar 
ftus  ipiitis  cui  pignus  acccirit ,  in  itii.  i.  15.  agere  lCtus  vidctur, 
Diximas  conualckercpignus  per  fupcrucnicntiam  domitvi)  .-addidi- 
miTS  duas  declarationcs  «uelimirationes,  i.quod  conualeicat  noa 
dirc£l:o  i«tc,icdcx  arquicatc,  vt  tantumvtilisa<5lio  compctat.  i.  quod 
coniialcfcat  \\  ctcditor  bonaRdc  rem  pignori  acceperit,ignoransrctM 
cflc  alienam.  lam  proponamus  tertium :  quod  conualefcat  ptgnus ,  fi  C 
ck>minium  luperueniat  aut  rcpcriatnr  non  in  cuiufcunqucpcrlona, 
qui  iam  dcbct,  fcd  ncccflc  iit,  vt  dommium  dc  bitori  ipli  uiperucniac , 
■qui rcm dedic aut obligauit pignori. Ira in d.l.i.  in pr.dc ptgnoribuf.pojlea. 
Mlitori  dgmimo  quxfitQ  ;  (X  ex  lupra  ciidii  apparet ,  quod  ipfom  dcbuo- . 
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Tcm,quidatininopignori,  vt  confiftat  pignus  dominum  cfleopOT- 
tcat.  Ergo  &  cidcra  dominiam  fupcracnitc  oportct,  vt  datum  pignus 
conualclcat :  Et  hac  dc caufa in Z.  i.  § .  i.  </r/)ij«.ticgatur a«fbio  pro  fru- 
dibus,  quiahi  numquamdebitotisfucrint.  Idcmqiic  tiimai2[./.j. Cj/i 

7  resakena &l. qui  bahuum^.^.Tttu.$.quipot. qui  locus  dubium  quoniam 
•mouct,fupcr  illa  pcr  dominij  iupcrucnientiam  conualefccntia,  da- 
bium  idrcmouendum ,  &  vt  commodius  fiax,  rciolutio  cius  cft  fubij- 
cienda.  Titia  cum  fuccelTJue  creditoribus  duobusTitio&  Mxuio 
«obligaflctprxdium,  cuiusdominanoncrat  ,  led  fidetamcn  bona& 
'iufto  titulo  polfidcbat,poft  dominafadla,  iUud  in  dotem  marito  ifti- 
roatum  dedit :  mox  crcditori  primo  Titio  pccuniam  foluii :  quarituc, 
anira  fubmoto  priori  TitiOjinpracdio  illo  pignus  Mxuij  crcditoris  fe- 
cundi  conualcfcat :  quod  negat  f Ctus.    tt  dubitandi  ratio  cft , 
-velquoniam  pcrdominiifuperucnicKciam,  conualidatur  &  pignus, 
quod&fecondo  crcditori  prodctTedcbcrc  vidctur :  vel,  qua  ratione 
-vcitur  ICtns  ,  qnoniam  ordinari|  hoc  iuris  cft,  vt  A^bi  pignus  di- 
Tcrfis  tcmponbus  dacum  cft creditoribus  duobus,priorc  creditorc 
dimiiro,fccundasinIocumeius  fucccdat,  &  fccundi  pignusconfir- 
mcruridc  quo  infr.  loto fuo,  Rado  dccidcndi  hxc  rcdditur,  &  ita  fiinul 
ratiodubitandiremouctor :  quod  id  proccdaccuncVbico  tcporc  quo 
priordimitritur,  3ebitorrcipignoratxcftdominus/.i.  dc piguor.  a£f. 
quin  eadcra rario  cft  acceprionis  &  .confirmarionis-:  atquincotcm- 
porc,  quo  crcdiior  prior TiriusdimiftUs fuit ,  iam  dcficrat  mulier  cftc 
clomina,qa«  prjcdmm transfirrendo  in  maritum  cx  dotis  <caufa ,  cum 
dominamfcccrar.^Et  adco,cum  co  teinporc  quo  mulicr  effedla  domi- 
nafuit,&quadhifuitdomina,pr.TucrterctiusTicij,creditoris  prioris, 
&  cum  hicdimittcretur,  iam  afius  &  fcil.  marituscfict  dominus.con- 
fcqucntcc  pignus  fccundi  creditoris  Mxuij  confinnari  non  potuit : 
Erg6nc,dices,rcmpignoratamdcbitoralicnando,  prxiudicarc  crc- 
ditoripotcrit.cum  vtiqucconftct.non  jJoflTepignusahcnari  nifi  cum 
fua£aufa&oncrci"Rclj3ondcoid  icacflc,  finiudofemel  tc£tc  alicui 
iuspignorisfitconfticutumautconbrmatum.ItaqucTitio,  cuius  pi- 
gnus  pcr  fupcraementiam  dominij  fuit  confirmatum,  prxiudicarc 
mulicr  pignus  in  dotcm  dando,aut  quocunquc  modoalienando  non 
potuic.  Sedhociuuarenonpoteft  Mxuium  crcditorem  fecundum, 
qui  in  cucntum  Titii  prioris  dimifli,  &  ita  quodammodo  fub  condi- 

-tionc  pignas  acccpiflc  ibrclligittu:  &infupcr,  cum  conucnrionistcm- 

porc 
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pocc  elT-c  alieni  rcs,;nji)  poriii:  ipcm  h.  bcrc  in  lujtcrncnicntii  Jomi- 
Jiij,nili  Ei co auiporL-  dMiutlni  riiiiis,  autct»  Jiuiillo i-nuiicc  tlon.ina 
cilct:  quoiinn  Jicutiu.n  cuia  inpropoiii.i  Ipccic  accidcrit,  ncc  clmti 
domina  nuilicr  fieict^i^uia  cu  m  oblL'.bacTitius,  ncc  cum  hic  dimirtc- 
rctar,t]uiatumaliuscrattl  jmmus,pignus  Mx  nj  non  poruir  confir- 
mati.Hxcobitcrad  cxplic.itioncnu/./.  QmpoTiorci.  vbinoran- 

clum,noniinccaufads:ioifteiio  .pixtJium  proponia'(lunatum  m  tio- 
temtiicumfuillc;  quomodo  excaulavcnditionis  vcrum  dominiuni 
transh-Ttur :  Cctcroquin  h  pi.vdiiuninxrtinutam  datum  fuillcT,pro- 
ptct  jus  vxorisineucntuni  (oluti  matrimonij,  imo  quod  co  duranic 
niaritusnccaheuarc  nccoppignorari;poccft,resfoite  noncarcrctdu- 
bitationc ,  mixime poiil.itircbus^o.C.deiiurJor.  cxqnamulicrpocius 
domina  rci  dotaH*  ccnlctur. 

lam  Yt  icdcamus  adidquodprotcrtiadcclarationcproponcb::- g 
mus,  quodvtconualclc.it  pignus,opo:ceat  ipfi  debitori  fuperucnire 
«lominium,probaturdilcrtis  vetbis  l.ranahcn,m ^i.  dcpignor.aci.  vbi 
Paulus  ncgatfutficcre.adhocvt  hypothccariacompetat,  vt  idcm  fic 
dcbitor  &  dominus  rei  pignoratx,vcluti  i\  dommus  rci  focceflcrit  dc- 
bitori : quocafuconhrmaiipignusa dcbitorcdacum  &:hvpothecaria 
a£kioncm vtilem compcccrc  ncgat.  Scd in  ijfdem  tcrminis contradi- 
cit  l.fi  Titiusii.dcptgnortb.  Facile  cft  contradiccre  aliornm  variis  opi- 
nionibus & compofitionibus, ealquc confucare :  Et  AUuri  -j.parerg. 
X4.cwtf«</.<r;o,vcinrf./.4i.pro/;oH/</<r»;legacur,  numiderti  vcJCtus  non 
rcfpondcat ,  fcd  qua:rac,infulfr  cfl;  •,  &  diuinatoiium  iftud  Charofidx.i. 
ViTs.  lo.quod  in  </./.! i.aliquodlaclum  hcredis  interce.ncrit.  Apparct 
prorlusfundariinco  fentcntiim  Modcft:inii/;rf./.  21.  quoddominus 
teipignorata:dcbitorifucccllit,&itadcbitor  lit  clFeAus:  vt  proindc 
xquitas  fuadcrc  vidcatur,  vt  li  dcbirumnon  foluat ,  patiacur  hypo- 
thccariamadlioncm.Scd  Paulusex  hocrundamento  concludi  pollc 
negat :  &  nonncccirum  ell.vtomne  dcbitum  habeat  pignus.Ied  id  le- 
gitnnismodisconftituioportct.Etignofcendum  cll  Dodoiibus^qui 
vt  ifl:acomponcicnt,Modeftinum  in  d. 1. 11.  dc  pignoratitia  perlonali 
contrariaexplicant  ,quxdetuicrcditoricontradcbitorcm ;  Itjcnim 
illi  vulo  jia.Bart.  Buld.Saltcer.&teteri m rf./.ii.  depignorih.  & m d.l.^x.de 
pign  4ct,  Quod  ignorauit  Hunn.  quicam  opinioncm  DoncUo  ad  cri- 
bit.Verumclleaexplicatioomninoincpca.Satiscnim  oftcndit  lCcus 
in  d.  l.  zi.  quod  exillimet  cx  jequitatc  quodammodo  conuaielccrc 
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pignus,vt  vtilis  aikio  poflic  haberc  locum,  atquin  vt  pignoratitia  pcr- 
lunalis  contrarisecompcterc  poirit,noncrt  neccfic  vt  conualcfcar  pi» 
gnus,  cumillacx  concradlureali(letur,&ini6  tanto  m.igis  cilocuslir, 
vbi  rcsalicn^pignoridatacft/.  <}.mpr.l.  i6.  i.  /.  ^i.^l.^C.depi^nor. 
Ait.  Sc  rcs  ipla  loquicur,c|uocl  JCtus  mtcUigat  adioncm ,  qux  crcdito- 
ri  ciatur,ncc dubium,quin  hcut  m  </.  /.  41 . ita &: in d. /.  ii. pcr pignora- 
titiamhypochecariaincclligatur.  Iclcoc]uenechxccorumcxplicatio 
fercndaell,  vt  mtclligamusadionemcontrariam  qux  detur  conira 
ruccenbrcm,vtconhrmctpignus:  prprfcitim  cum  obpcrfonam  fuc- 
celforisnon muceturqualitasadtionfs:&curvtilisiguura&io  fit  nr- 
cellana  ?  necferri  pote(l,quodBan.a£fcioncm  vtilcm  proefticaci,  aut 
Salic.pro  contrariacxplicat  :quod  prxccdcntia  vcrbadc  no  conuale- 
fccdo  dircdoconftitant:  ncq^  puio  vmquapignoraticiam  contrariara 
fme  hoc epitheto proponi ; ncc  duminium lupciucniensdc  c^uo  in  d. 
/.12.  quidquam  facic,ad  dandam  pignoratuiam  contrariam ,  (ed  ad  v- 
tilcmhypothecariam:&prorfusdiucrfa  funt  ,  conif^lefcerc  pignux^ 
de  quo  cafu  agit  JCtus,&,dari  a{ftioncm,vt  confirmetur  pignus.  Ec 
quod  pace  clatiilimi  viri  DoncUi  di^um  (ir ,  nihil  a mentc  jCtiin  d.  L 
11.  cft  alienius.quam  vei  ba ,  ;//rt*(f/o  no»  cenuuUjlmyiu  cxplicare ,  quod 
nullain  lem  a^io,nec  vtilis  quidem  detur : itacnim  piorfus  ineptutn 
&  inancellct vcrbum , direilo^K^uod  oppoiitio  ycrhornm  y  fedvtilu &(. 
manifedorefellK.  lllaincptior  diftin£lio  ed  inter  dcbitorem  igno* 
rantcm  &  contradiccntem:  non,  quod  omnis  ignorans  ccnfeatur  cile 
inuitus,quod  pcrfpicue  falfum  ,ab  Hunnio  illi  diftindioni  obijcitur: 
fcd quia  omnmo  apparct.ahisiationibus moucn  jCtos ;  &  infubiili- 
cerquoque  poniturcafus  domini  contfadiccntis,  in quibus  tcrnu- 
nis&vix  ratiodubitandifuperentt:£tmiroradeo  Vulteium  i.fchoLxj, 
cantumincare  non  gloriari:quitamcn  prxcerea  cam  diftindioncm 
«ut  falfo  Hbi  adfcribit ,  atrc  non  vidicnec  Pct.t*br.  i.fem.i^.  nec, 
quod  magis  mimm  cft ,  Accurfium ,  quiintcialias  cxplicationes  hanc 
quoquc  icfcrt,quemmiroraPctroFabro</./oitf  noncllc  vifum  ,  nam 
&  illc  iftam  diftinifboncm  caniquam  a  fc  profcj2.im  proponicScd 
profcdo  inucntio  hatc  ( vt  maxime  corum  tlfct)  inuidiam  non  me- 
rcretnr.  Stibtilis  poflit  vidcri  Duarcni  diftindlio  z.  dnniu.difp. 
i  jter  aftionem  vtileradupliciter  acceptam ;  &  nimitum  vr  JCtus  ia 
dul.l.j^i.  depign.dd.  intclligatur  ncgareadioncm  quafi  Scruianam, 
quxrcfpc<au  diucrfo  6c  dirccia ,  &  tclaiiuc  ad  ipfam  Scruianam  ap- 
'1  pcUari 
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J';.l!  in  vT'l:spofl[ic.  Sedrauenon  conucnitifta  cxplicaiio  aut  fnenti, 
aiit'  vcibis  ICtiiu  dtct.  /.  41 .  qiii  prarcilc  vtilcni  adiioncm  negat ,  nc  cju« 
eumarguerepodis  fallacix,  diilimulationis  aut  cauitlationis ,  cuuis 
notamvix  cmigictjiinhomonymialudens,  vnam  tantum  ipccieni 
ncgartct,  cum  vtilcm  t.imcn  fimplicitcr  ncgct.*   Scd  &c  viilis  adio 
quxproponifuri;i/>r.  <//<f/./.  41.  noncftqualiSeruiana,  lcd  cft  vtilif 
exxq'ut.itcconipctcns,  vbi  dominium  poftca  dcbitori  luperuenir, 
quam  ipfam  fpccierft  a(5bionis  vtilis  ncgat  in  cafu  Icqucnti,  quo  domi- 
nu$  dcbitori  fucccllit:  fed  cam  concedit  M9deftin.fn  l.ii.  dipi^norib. 
Tradlatio  ipfa  exporcic<,  vcquxhicadfercHunnius,confuicmus,no 
eas probatas  putct ;  Et  rcferam  huc  (  vt  nc quid  hic deiidcretur  )  qu« 
in  r«<5/.  de  a^lioml;.  dtjp.  5.  fcripli.  ScribitHunn.inhxcfcrcverba, 
quibusdd.tcxtuscomponiarbitratur.  Adkiohypothecariacontrado- 
minum  quidcbitotilucccilif  ,dari  negatur:  tum  quia  ca  non  detu? 
crcditoriaducrfusdominum  vcrum,  tum  quia  pigniis  quod  ab  ini- 
do  non  vaIuit,non  poftit  tradlu  tcmpons  conualefccre :  tum  quia  ab- 
lurdum  fic  ,  in  hcredem  dari  adlioncm  ,  qux  non  cocnpetiic  in  dc 
fundlum-,  ccrtum  auccm  fit  creditorcmnon  potuiflcagcrc  aduerfus 
ipfumdcbitorem,fuperrc  alicna  oppignorata.    H«c  Hunnius,  in 
quibusnimisquam mulcacommittitcrrara.    £t  1.  falfumcft ,quo(i 
in  dd.  textibus  tantnm  tradlctur  dc  adionc  aducrfus  ipfum  domi» 
ftum :  quiaimoquxritur  de  conualidatione  pignoris,qua  poftta ,  hy- 
pothecariaa^lioexnatura  fua  contra  qucmcunquc  poncftbrem  da- 
tur.  2.  Falfum  cft ,  quod  hypothccaria  non  dctur  contra  dominuin 
vcrum,  fed  in  fpecicquamtra^amusdc  domino  fucccdentc,  con- 
troucrlum  eft  3.  Rcguladciumptacx  l.i^.deR.l.  tumprarcipueper- 
tinci^d  vltimas  voluncates:  tum  locum  habcc  vbi  de  Co\o  craAu  ccm- 
poris  quxricur ,  6cnihilnoui  fupcruenic,  vclutliic  dominium  :  5c 
prztcreanonpaucashabctexceptioncs:&inhacipfa  quxftione  vbi 
luperuenic  dominium  dcbitori  ipfi.qui  rcm  pignoridcdit.cft  falfa  ma- 
nifefto:fiquidcmconftatcocafupignusconualcfccrc ,  &enc  locum 
vcili  adioni  ^.Falfum  cft ,  quod  in  hcredcm  a6bio  dari  non  poftic,qu« 
in  dcfund^u  non  compeciic,eciam  in  pcrfonalibus  adlionibus.poft  co- 
fticucionc  /.  vn.  C.vt4^.ab  hered.  &cont.ber.  in  adbonibus  autc  realibus, 
quqnon  timdanrurin  jure  fucccflionis,qualisefthypochccaria,magi5 
pcrfpicucciHalfum:&:  hicprxtercanondcadionc,non  contra  dcbi- 
toiem  tantum,&  qucmcunqi  pofrcfTorem  mouenda  tradatur.Deniqi 


io8    »  DePign.  EtHypot, 

fcmag"^fairumcft,quocla(5l:io  hypothccari.mccdctm  contra  i;  fura 
<lcbitoicm,quircm  alit'iiamoppigaornuit,qiioci  lib.faj.  in  mar.  iftius 
a6tionis,ciocebimus.  Ex  hisanrcui  jam  bcllc  conclud»tHunnius,re- 
{kcinl.j^i.de pign.a^.  ncgari  adionem  hypothccariam  contra  domi- 
num.  Id  quidcmexfiUisprxmiirisparum  rcflcinfcrtur:cctcroquin 
vcrum cltjbonis  rationibuscumPauIoid polll- ncg3ri:& ncmo id nc- 
gar,  lcd  quomodo  iftelocusconcjlieturcum  l. zz.de  pigiur.iddcnnxm 
qua:ritur:Etconciliaiioncm  promiiicfcd  iimIIo  m©do  pra"ftat:nam  & 
iilud  pucri  noiunt,6ctacile  quiuis  admittir,lub  appcllationc  pignora- 
titiafa<flionis,nonraro  venirehypothccariam.^quodin  /.  41.  adbo 
hypothccariaimclligntur.omncsadmittimt:  (edita  non  conciliantur 
trxtus,vrprofc£l()Hunnius  hancpugnam  &  hnncnodum  non  fatis 
vitleatur  intcUcxille:  ncqjcnim  quidcjuam  j«uiat,quodait  ,rationcm 
faccre  vc  inr/./.ii.dicarur;i(fViopignovatitiacrcditoridariin  dominum 
rei  pignorarq.qiri dcbitou  fucccliir.nonquidcm  dircift.i,lcd  vtilis,&c. 
Enin:ucr6hocip(umcft,quod  aflirmaturqiiidcmin</./.Jii  fcdin/.^i. 
depign  *if/.ncgatur:autHunniusinDd.communcm  &  Donclli  opi- 
nionemincidit,qun:cciciisfctccftdctcrior.  Proinde  magisingcnuc 
agunr,qui  iftam  ditlcnfioncm  agnofcunt:  &  jam  pridem  deri(us  eft  cr- 
ror,&pucriliscorum  hircfis.qui  nihd  contrarijputantrepcriii  in  ju- 
rc  hoftro.  Ag:io{cunt  id  Hottvtn.  j.ofc/1 18.  Ant.  Falxr  lo.ccme^.iy.ncc 
Jonge.ihitC«u<:.  19  obfi6.  ModefHnusfacilior  fuit  in  produccnda 
vtili  adlione.  Scd  P.iulus,quod  in  cadcm  perfona dcbitoris  rcceptum 
fr!ir,in  diuerfisaecipiendum  non  putauit:&rationcm  diucriitatis  ip(c, 
Inrct  aiic]uantoob(curiusrcddere  videtur,quodquiip(c  conuenit  dc 
pignore,improbc  rciift.it  nc  conucniatur  &:adbioncm  cxcipijt ,  quip- 
pc  quircm  vt  fuam,cuius  pr«tereapoftca  donunus  tadlnscft ,  pignori 
dcdir,crcditoribonafideaccipicnri:atq;  ita,(i  pofteaexcipiat  rcntcf- 
aut  fiiiflc  alicnam,mcndaci  j  (eipfum  arguac  ikconuincat:  quod  non 
potcft  obijci  domino,qui  rcm  pignori  non  dedir ,  fcd  faltem  debitori 
.  iLicccftic.  Qiiaenonvidcaturfortcineptacxplic.iiio,//./.  41.  vers.fd fi 
'conu€nirut,vi  (cil.illisvcrbisicddajurdillimilitudinis  ratiointcrillum 
quiconucnitdcpignore,&eumqui  non  conuenitip(c,(cdei  qui  pa- 
«fkuseft  de  pignorcfucccnic.  In  quibus  lerminis  hxc oppo(itio  inrcl- 
ligenda  cft;ceteroquin  hinc  non  rcdc  qnis  infcrat,confirmato  pigno- 
rc  pcr  dominij  fuperuenicntiam  contra  dcbitorem ,  cumqnc  jam  do- 
minumjfolumdarihypothccariamadlioncm.  Ita  cnim  talfo  diccrc- 

cuc 


Ll  B  E  R  S  E  CV  N  D  V  S.  I09 

tiirconaalcfccrcpigmiSjCuiuscfrcduseft&vtilitaSjVtackio.in  repiclc- 
rurcontraqticmcnn<.|ncpoflc(rorcm:qnam  adco  Sc  vtilcni  habcbit 
crtditor  conrra  qucmcunq;,  vbidcbitorpignoris  puftcadominusct- 
fiftuscft. Et  hjcc iftadc ic latis.  Colophonis loco  (ub  finem huius ca- ^ 
picis  notandx  funi  cxccptioncs,quibus  ctiam  rcs  ahcna  icdle  pignori 
aiit  hypocliecx  ohlignrxir.  Cafus  & cxceptio  vnacft.vt  ctiam  rcsaHc- 
naquaalicnaquodammodotenearur,  fpcciali  fauore  militice  ,  &:cx 
cauladcbiti  &obh'g.\rionisprimipilaris;pro  quabonadotaha  vxoris 
pignori tcncntur. I  ftrif  noruw.^.  C  In qHtb.CAHf.pgn.tac.  Licct cnim  ma- 
ritusdicaturdominus  dotis,tamcnquoniamiddominium  tcmporale, 
&  vt  Juftin.putatin /.  jo.  C.dejur.  dor.  ciuilc&fi£iitiummagisquam 
vcrumcft  :  &vtiq',hocmodojuxtarf./.4.fit,vtmuher  dote  iua  care- 
at,  nccquidquam  habcat,  quodlohifomatrimonio  conlcqui  poffic, 
nonomnmoabfurdchoccaru  bona  ahena  pignori  obhgata  ellc  di- 
cuntur  Tcncnturinq'iambonadotaha,nonctiam  paraphcrnaha,dc 
quibus  nec  mcntioncm  facit<i  /.^.ncc  jus  hngiilare  cllc  xtendcndumj 
&  probat  l.i.C.depriM.ffd^qMXCMm  cmphafi  di:it  Res  fu.n  & dcpara- 
phcrnahbus cftaccipicnda.  Vt hincapparcat  in jurc ifto  conftitucn- 
do  confidcratum  fuifle  &  jus  mariti,  quod  in  rc  dotah  habct,  Et  pror- 
fusiamcn  cum  id  jus  fingulaicfir,paiufiibtihter.Nc'^rt?./>.i.w/fw6  4.». 
1^7. vers.tertij  amplu.hoc  tanquam  fpecialc  notat  in  tacita  hypoihcca, 
quodcaquoq-,  resahcnxtencanturadduftai/./.^.C.i/f  Uf.b^/>.quam- 
visfancdebcamusfitcriincxprcflahypothcca  &  conuentionah  ta!e 
exem^lu  non  dari.  Aliacxceptiocft,&cafiisquolicetabinitio  ftatim 
pignus  non  tencat,  in  realiena,  tamen  poftea  dircdlo  conualelcir. 
Qj^od  accidit.fi  rcm  alicnam  fub  conditionc pignori  dcdcrira , fi  mca 
fadt3fucrit:Idita{ehaberc,  &quod  pignusdire^lo  ita  conualefi:at, 
imo  quia  fub  cbndirione  contraftum  eft,ab  initio  dircdotcncar,indc 
probatur,quiafimplicitcrdicitur,remahcnam  hocmodo  rcdkeoblt- 
gari.  l.fi^undus.  16.^ .fi Muna.j .de ptgnorib. /. idem^.  7. Qutpotior. vc 
tamenhic  excipiaturrcsquarineiusboniscft.cuius  hercditatem  dc- 
bitor  fpcrat.  l.vlt^Cdepall.rers.  fle^^ hyporbecas.  Tamcn  vt  dixi,rubtilius 
loqucndo,  cum  conditio  rufpcndat  obhgationem ,  intcrim  res  alicna 
omninonccdum  pignori  obligatadicipotcft.  Similis  cafiiscft,  ( qui 
&  iptc  conditioncm  haberc  intclligitur)  fi  rem  mihi  dcbit im  Ccuius 
fcihct  t  dominium  confcquor  cx  traditionc  )  pignori  obiigauerim; 
Ea  viiquc  fi  mihi  tradita  fucrit,  direilopignori  tcnebitur»  l.i.tnp^Jibty 
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finonfit&it  a  qui  pigim  dabaty  dibtta.  dt  pigiiorib.  l.  }.  §.i.  jQwi  potioret, 
Eccxracionc cominunisjuriscamcondiciorcLiouah.iciir,hc ,  vc  cui 
rcscumadhuc  dcbicaellcr,obhgat4cft,pociorfitco  ,  cuires  poftc:» 
iaratcadita,pigaorincxafuit,pcrif./.j.  §.i.fiquidcm  ip(b  pun<fto  ira- 
ciitionis,&:adquiricidomini),rctr6conuahdacurpignu$  prius.  Quia 
inreidcmjushadbcnuscd,  iircs  ahcnaiimpliciter&  fine  condicionc 
pignori  data  fucrit,juxca praemiira &  qua: ad /.9. §.5 . Quipotiores.  dixi- 
xnus  quoniain  cumperuipcrucnicnciamdominij  pignus  comialc» 
fcatjprxucniflc  vidcbiturquipriusdc  pignore,  Ucet  rcs  tum  adhuc 
alicnacllct,  conucnit :  Illud  condat, in  oblicationem  gcneralem  vc- 
nircctiamfuturapoft  quxfita,quoniam  &  nxc  fub  conditione  ne- 
xaintelhguntur.  Idcmquecftin  frudibus  nafcituris  obligacis  (  dc 

3uibus  poft  feparatim  diccmus )  nam  &  hicineftconditio.  Icaq;  non 
ubium  eft.vcrobiquc  pignus  diredo  tcncre.  Ec hascdc  rcbus  ahcnis* 
Addendum  eflet  fortc  ahquid  dc  re  pro  panc  alicna,&vidclicet  com- 
muni.  Scd  res  ncc  e(l  difhcilis  ,  &  attigimus  illud,licet  non  omnino 
con^ruoloco./^ir.yi^.  1.  Dc  co  quod  aeditori  compctic  cri- 
minalispcrfccutiocontradcbitoicm  quircm  alienam  pignori  fcicni 
dedit,  diccmus  Ub.feq.  vbi  de  adionibus  quas  creditor  habct. 
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DeAlils  rebHSptgnoriobligatis. 

t .    Injtrumtntis  obligdtu  rts  ipfc  cenfentur  ebli^dt4. 
».  HjpothfCdgre^. 
3.  Hjfpotbecdtdbern*. 

HAfT)  dubic  rc£^c  obligantur  pignori  res  immobiics  :  qus  vcl 
traduntur,&  hocautcum  padoantichrcleos ,  Sc  obrinent  qux 
fupra/ii.i.diximus,autfinccopado,&  Frudlus  creditor  in  vfuras& 
fortemimputat./.  i.  C.rf«</;/?r.^i^».auchypothecxobligantur,&fru- 
Austacito  picnori  tcnentur  /.  5.  C.  inquib.  cauf  ptgn.tac.(^  dc  fai- 
dkibus  poftca  lcorlim  agcmus)Ethic  in  gcncrc  obfcruandu  cft  fi  obli- 
gatafint inftrumenta,v.c. quib . vcnditio  rcrum continctur,ipfas  res, 
pncdia  vcl  alia  1  fuper  quibus  inftrumenta  compoficafunt,obIigata 
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ccnferi^^quoniaminftnimentorum  pcr  fc  nulla  eflct  vtilitas  ,  nulla 
cauiio  fic  fecurifas  ctctiitori )pcrl.  i.  CoH.  Qusrcspign.  vbi  pcr  cmpyo- 
ncs  agiorum  intcUiguntur  inlhumcnra  emptionum,quo  periinctin* 
ftiumcntitraditi  mcntio  in  l.vlt.  m pr.de fign:  ad.  S<.  facit  nuc  ,  quod 
traditis  inftrumcncisipfacrcstraditx  ccnlcntur,  /.  i.  Cod.  dedoUAtwn. 
quilocus  ,  dcmancipijsloqucns,  oftendicin  rcbus  mobilibusidcn\ 
obtincie.    Etcnim  haud  dubie  ics  quoquc  mobilcs  rcdke  pignori 
obligantut;DiximusW.i.«/i.i.  quod  hx  rcs  fcre  iradifoleant.quo- 
niam  crcditori  non  facis  cHcc  alias  cautum:  iiquidem  rcs  idx  mobilcs, 
dumpcr multas manusambulanr,  facilc  crcditori  intcrucrtcrcniur: 
iifidemtamenilic  vltio  habcat  dtbitori ,  nihil  impcdicquominus 
iftxctiamreshypothccactantumobligcntur,  qui&cnfuscll  l.fi  quis 
46.inpr.dtfurt.  Obliganturauccmresfiucfmgula;,fiucpIures:  &  hcB 
vcldi(linAim,vel  fubnominc  collc^uo;  cuiusmodi  cft  pignus  fi-  ^ 
ue  hypothcca  grcgis.    Echaectamcnhypothcca  ^fimilisquadante* 
nuscft&adfinis  hypothccic  gcneraH  ,  vt  monuiraus  hbr.pr^c.cap.^» 
vbihk  plcnius  nos  cflc  diduros  promifimus.    Ec  nimirum  fi  quis 
plurcs  rcs  fingulares  pignori  dederit  ,  candcm  pignora  cftc  intelli- 
guntur.  Atgtcgistantum  vnumcftpignus,  ficui grcgclcgato  vnum 
tantumeftlegatum./.<f.</f/f^.i. ncqucfingulacapicagrcgis  ,  fcdfinc 
detcrminatione  numcti  grex  obhg.itu$  ccnlccur;  qui  rccipic  augmcn- 
tum  Sc  diminutioncm  mancncc  eodcm  jurc  pignoris:  &  tum  capita  a- 
gnatagrcgi.tumScaliaindcmortuorum  locumfubftituca,pignori  tc- 
ncniut:  &obligacio  pignoris  durac,ctiamfi  omnib'  capiiibus  dcmor- 
tai$,quxcrant  tcmporc  contradHpignoris.aliafcnfimin  corumlo».u 
fucrint  fubrogata./.^rr^f.  i j.  inpr.  de  pjgitonb.  qua  dc  caufa  comparaii 
grex  potcft  cum  legione  &  populo ,  de  quibus  dillcrit  JCcus  in l.pn- 
powtfiafKr.y^.ii^jttiiff.cxquodcpcndctdccifio  l.jo.^.i.devfitfru^u ,  & 
l.fiquis.ii.%,  i.dee.xc.  rcijudic.  quamuis  hac  inrc  fpecialc  quidin  v- 
lucapionc  obfcrucrur  ,  juxca/.  rerum.  ji.  de  vfacapionib.  quoiama- 
litevftacucnribusdominis  rcrum  iniqua  conditio  infcrrctur.    Non  j 
omnioodiilimilis  pi^nori  grcgis  cft  pignus  taberna:;quod&ipfum 
quadamcnu$fapitnaturam  hypothcocgcncrahs  ,  quoniamnonita 
afticit  rcs  fingulas  tabemac,  quo  minus  pollint  hbcrc  &  fine  oncrc  ali- 
cnari;  ncc  cnim  hac  mcncc  ccnfcturtabcma  obiigata:5c  infcrrctur  ali- 
asinjuria  dcbitori,cui  quodammodo  hac  racionc  negociationc  fua 
imsrdiccxcuu &  obligacx  ccnfcncur  nicixcs  cum  fua  qualitate 

f  Vtpot; 
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-vt  po(fint  cliftcahi:&  huc  rcfcrcuda  funt  qux  fupva  hbro  i.an  rcs  vena- 
lasgcnctahpignoiccontincantur,  propo(uiiTius.Ncchoc  modo  cic- 
ditoriiniquaconditiointcrtur:  quiahxccil  naturatabcrnx  ,  viinlo- 
cum  merciuradi{lin(5karuai,aha:  identidem  rurruslubrogcntui  ,qu» 
illarumfubeuntlocum ,  Sccxindc  ccnicnturpigiiotieirc  obligati,vt 
docet  /.  cum  tabernam.  5  4.  h.  t.  vbi  tradatut  calus  moi  tui  dcbicorismcc 
dubiuracft.qumiidebitor  viucns  iicin  mora,  creditor  jurc  fuo  vtciis 
merccstabcrnxquafi  |>erchidcrcpollir,  ica  vc  cx  ijsamphusdcbicor 
nihilpoflitahcnare  arg.  l.pen.  dctac.  fe^/^or/j.dcquarcv.bcncagentcs, 
Hegucant.p.i.tMmb. i.n, 1 7>&feqq. M^ttocb.nni.^.adiptfc.poff. delnt.  SM-- 
uiano.n.iLy.&fecjq.  Atqucitainhisduabusfpeciebus  hypofhcceob- 
tinet.vt fubrogata  in locum  a liorum, lucccdant in  pignus ;  quod  m a- 
lijs rebus  fingularibus  pignori obi igatis ^ecus ; ex  quibus  quidcm  na- 
ta  hypothccxobhgantur,{cdnonfubrogatavtdocct/  fidaujf.i6.^.vlt. 
<ii;p/g«.N<'^/?./>.i.w.i.«.i5.Mancipiaquoqucpignori  obhgarinondo- 
bitatur,&:ctiam  ftatuhberos,qu>aintccimadhuc{cruiI"unt,fcdfalu6 
jurc  fuo  &  cum  fuacaufa, l.grege  i i.^.i.depignonb  Qu\n  &  res  futurac pi- 
gnori  daripofTunr,  vt  fruclus  aut  partus  nafcituri.de  quibuspaulo 
poft  in  cap.  de  acceftombu$  &frucltbui  agemus. 


Capvt  VI. 

J)e pignore  rerum  tncorporaliumj  dr  in Jpecie,vftH' 

frn^m, 

1 .    Vfuifruiius  pigmu  duplex. 

X.    Anjus  ipfum  fruendt  tramfcrri  poftt. 

3.  Vcrbum T  VERI notatjefendt quid jureprdtorio ex aquttate, 

4,  Bffecliu  pignorif  vfiufruitus. 

j .    (^d  juris  ft  vfiisfruclus  ptgnoratus  venditits fit,  &adl.i.  Cod.Ji  pign. 
ptgn. 

NOn  tantum  corporaha, (cd  &  incorporalia vcniunt in  obligatio- 
ncm  pignoris ;  dc  quibus  plenius &  diftinftius  agcndum elt.  Vi- 
dcaturtantum  hypothccx  in  incorporalibus  c(lc  locus ,  quoniam  pi- 
gnt^s infpccic  didlum  conflituicur  pcr  rci  cradicioncm,quamincor- 

pota- 
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|>oraliaadmitrcrc  non  videntur.  Vcruntamen  cfl:  &:  quacdam  fifta 
tradicio  incoiporalium  pci  vfum  & paticntiam /.5 .tn princ.de vfnfr.  idq; 
cx  iis  qu3cdc  vfufru^^u  &  fcruiiutibusaliis  diccmusapparcbir,&  pro- 
bat/.y?  « II.  h.Ytt.depignonb.  Ex  incorporalibusqujc  pignori  obligari 
poilunr ,  inprimis,  occurrunt  fcruirutcs:  iiuc  pcrfonalcs  iiuc  realcs. 
,Perfanalisferuituseft  vlusfru£tus,quipignoridari  potcfl:  duplicitcr,  i 
tVt.confl:itucndu$:&  vt  conftiturus.  Illud,cum  dommus  plcnas ,  pccQ- 
•nia  acccpta.pctmittir creditori ,  vt  fundo  vtatur.fruatur ,  &  ica  vfum- 
fru(5kumlocopignocistcncat,  &  nimirumfru6lusimputccin  forrcra 
,5cvfuras.  Qijod  fienim  plcnus  dorainus  rctcntofundo  &vfucius 
apud  fcjdicat  Ic  obligare  hypothccac  vfumfru^fcum ,  non  animaduct- 
to,  quomodopolHtdicivfusftudius  loco  pignocis  conftitutns,  cum 
nulla  iit  teparatio  vfusfiucVus  a  proprictate:  icd  hoc  modo  fruftus  ipli 
.intclligencurpignori  obligati.  Rurfus  fi  quis  fub  pa6lo  ancichrctico 
pcrmittat  vt  creditor  pro  vfuris  pcrcipiat  &:  lucrctur  fruttus ,  j.im  ipfe 
iundus crit hypothcca: obligatus  & pcobatur iftud pignus inlfiis 
z.depignorib.  illis  veihiSyJiHedomfimspropricratisconuenent.  Itcm  /.  &(jus 
jyin pr.  eod.  ttt.  i  b  i Jitie  dommusfundi  conuenerit ,  atit  de  vfufrullu  drc.  E  x 
quo  loco  apparet,aliudcrtc,vfumfiudupignoridarc:aliud,ftu^us. 
Altcromodojamconftirutus  &  lcparacus  d  proprictate  vfusfrudkus 
pignoridatur,fifru<Skuarius,quiquocunque  modojusvtcndi  frucndi 
nabctjilludiuspignoridctautobliget:  quod  iridemrcdteticri,  duo 
eriam  citati  tcxcus  doccnt.  Vulgata  quzftio  eft ,  an  &  quomodo  ius  il-  * 
lud  vtendi,quod  pcrfonale  dicitur &  in  vfufru^uarij  pcrfona  hxrcr, 
in  aliu  transtcrri  poflit.  Scd ea  habct  prpprium  1  ocum  in  Tr.  de  vfufru- 
£lu:  nam  8c  vcndi,donari,locari  &c.v(umfrudlum  &  jus  vtcndi  frucu- 
di  poflc  ({ocent^.i.lnjl.devfufjrhabitat. &l.^:%.vlt.deperic.&  comm.rei 
vend.  Obitcr  hocadfpergimus,  quod  Dd.  iftaomniade  fola  intelli- 
guntcommoditatcpercipicndifrudkus.Scdquoniam  citati  tcxtus  dc 
ipfoiurevrcndifrucndiloquuntur,cgohacinqua:ftionc,diftingucrc 
intcriusduplcxfolco,pcrIonale  &:rcalc.  lllud  cx  conftitutionc  ad- 
quititum  pcrpctuo  hacrct  ia  pcrlona  primi  adquircntis:  hoccx  illo 
profluens  potcft  in  alium  transferri.  Itain  hcicdc  cft  ius  pctfonalc,  ob 
quod  qui iurc  fcmcllicrcs cft,perpctuo  hcrcs  mancre  dicitur :  fcd  ha- 
bet  & idcm ius  rcale,quod  inalium  transfcrt, 1. 1.  debered.  &a[l.  vend» 
Ita, vtloquunturDd.adioncsipfisinhxrentofl^ibusquafi,  &  tamen 
ausccalcpervcodiiioaemydonarioncm,  icgaiumc^t'.  ita  in  alterum 

P  uanf- 
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transfcrriporeftjVthic  &:exrua  peifona  vtilcm  poffitcxcrcere  adio- 
Dc  lu :  (^ujs  alibilatius  tnobantui  6c  cxplicantur.lta  quoque  in  vfufca- 
Aadidmus  (e(e  rem  luibere:  6c  \as  realevcendi  pofie  oppignotari, 
ficut& vcndi,  manente jare perfonali  in  petfbna  ip(nu  vfufruduarij 
primi,  quod  u  fc  nonpotcftiotumabdicarc:  quod  ncc  ftatuipoftcc 
fineinligni  Proprictatijiniuria.fiquisv.c.fcnio  confeftus  &  hadus 
annis,  alium  Hoience  state  fiucluariuminuito  proprictariofublli- 
Kuerc  poftcc :  adco  quancumuis  jus  vcendiquocunq^  modo  tranftuk- 
xitfruduarias  priniQs,tp(b  vxjnorilte .  jiisemtoEis,donatari)aut  cte* 
«licoris  tocumexpirat  Sc  finitur.  Q^(M>icer&breuiter  hic  proponc- 
rcvifjmfuit,vrconftctc|uid  pcroppic;norationem  vfusfrudkus  intel- 
ligamiis.Et  ramcn  hoc  ipfum  ,  vt  viutruduarius  ita  )us  fuumin  aUunx 
transfcrret.afquitatcfuadentcrcceptum  fliit,  contta  juris  ftiicli  ra- 
tionem ,  quoniam  cum  ifta  (itYeruirasperfonalis,  vioebacur,  (bti  ei 
cuiidjoscon(ticuramerac,coropeterejttsre  vtendifcuendi,  non  a- 
lii*.  £c vcro  vr alias id quancumuis  permicceme  fifadnario  potlic ,  cx 

3  xrjuitate.iJmiiram,probaturex  hacipiaoppignorationc  vlusfrudus, 
"qua  hdaair  JCtus  m  Ji^.  l.  ii.  i.depiffiorib.  T  v  e  n  d  v  M  ctcdi- 
corem,contraqucmiploiure  ncgacoriac6cione  experitur  propricca- 
lius :  tuendnm  nimiram  acquitatc  prxcoria  .*  Et  quoties  eo  verboauto- 
xesjurisnoftri  vtuncur,cociespignusaut  quem  aliumadum  ,  kunmo 
jurenonfubfiftcrcfignificant,  vtintcliigi  potcft  exemplo  rei  pigno- 
racacabonarhdeipolfcnorc/ yi»j!;fo.  18.  depignonb.  (&atutorc/.  tiitor. 
i(j./»^r.rfr/>/5wor.<i£7.&:oppigneiatinomini$  l.ficonuenmt  18.  m  fr.  dc 
pign.Act.  &  pignoris pignoraci /. I.  C.fiplga.fiffi»  (Icut  &alibi qusdaill. 
ipfo  jurc  C^iiritium  soucdam  prxtorio,auctuitionepnBtoris(abfteie 
dicuntur  L  i.  mfr.  faikmd,  vfiifatm,  L  u$,vlt,dififet^.  £t  igEtoraMk' 
triadlioncm  ncgatoriam  proprictarij ,  contra  credirorcm  qai  vftnn- 
fri!i5luin  pignori  acccpir,  inftitutam,  creditorcm  dctcndit  hac  excc- 
ptionepra:cor:  Quodmtcccum&fruduariumitacunucnecic.  d.l.  11. 
Vi^cff^^ii^^^^quaexceptionehocdidtsienonerpeHbnafaa  &  juie 

^  proprio,fcdex  pcrmi(mfru(fluarii,  dceiusqcafi  loco  Sc  vicese  vri  tC 

4  frui.  Efteftushuiuspignonscrit.vtcrcdicornon  jblata  pccunia  v- 
fumtru(flum  vcnuere  p<»!]ir,  led  nimirum  vtemtorco  jure  eum  ha- 
beat,  quo  pcncii  crcditorcm  f  uic ,  eo  tamdiu  vtatur  quamdiu  durat 
jus  in  peribnadebitoris«(a(ao(emper  jure  propriecaiij,  cuius  conditio 
pcr  finftoariumniillaradonedeteriorfieripoteft:  dCfamiasdomini 

ficipa 
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(Be  ipri  proprtetais  natnquam  veiieririn  obligactonem  pignom,conle- 

quenccr  n?(^;  potuii;  vcnirc  in  vendicionem.  EaxadoQCli  cum  bonse 
fidei  poflellur  reradedifletpignori,  Si  credtror  non  foluca  pecunia 
cam  dift.avillv T,  id  vriq;  vero  domino  non  potcrit  praeiiidicarc  ,  quo- 
ramusaniccomplccaravrucapionem  rem  (uam  cumcat.  lilud  cec- 
tiflimamratioQcmliabcr  , Sc probaturcx (L /.ii.  x..quodexpec{bna. 
lrttduaaideeiusconacQtaoQedefi;Dcl«urccc<ycoc:  Icaque  omiiino  5 
lairam  videtur,  qvLod  fcribit  Nf^M^.  iMMi,  ).«Bw.t£.  viumfrudum 
vcnditumacrcditore,cui  pignoridarus  fucrat,  numqiiam  reucrti  nd 
propiictatcm  :  Iniqaumcnim  flt  ,  facfbo  fiudlnarij  lus  proprictario 
aufcrri :  &  ita  cdcdu  ipfo  prophetas  quippc  qux  inutilis  c(l,  li  ad  cain 
pumqtum  crtteRarar  vfiisfira^QSjvefiditaeflec  7&  im6  impltcat  con- 
ccadtftioaemvtlic  vifttsfrudus  qoi  ntunquam  conlblidetur  cum  (tu 
proprictace.Cttat  Neguz.B4Un»i»ti.  Cfipign.fngH.  iUt.  qut  fane  ita 
obicure  loquitur  (niiiforteerrorrypographieft)  vtvixfanseius  mc- 
temintcllig.is.  Scd  quidquidille  fenfcrit,  fi  intellcxit  iftum  cafum 
qucm  trat^amus ,  quo  fcu^uarius  nudus  fme  confenfu  pi-opriccarij 
rcm  p  i^nort  dedit,untentta  tfttAumquft  defendt  poceft.  Sed  unc  mar 
jg«credenduscftfenfiflcdecafii,quiattingiturm/f,/.  I.  &qucminiti<»  * 
cap.loco  pi  iori  propofuimus,quo  iple  dominus  plcnus  pcr  (cparatio- 
hc  a  proprictate,v(iimfruClum  pignoii  dcdit^iSc  crcditor  vfumfruclun» 
hunc  vcndiditXcaitBald.nonpecuncrchucdccifionc  ^.jimtiw.InJiJs 
^yir/r.qux  agatde  ca(a,quo  vfttsfra^bisnecpetin^SoiieLegts  nccvo- 
lumate  contrahentifii  venditor.Qupd  pofterins  fieri  explicac,  quand* 
permilfionc  ipnusproprictari|alieriviu$frudus  vcnditnr:d^:ad  pro* 
prietatemhoc c.\fi\ numqua reuerti fcribitvfumhu<ftum :  quod  ibidc 
iedlifl[in)C  exphcat  uorator  liue  addicionator  ;  quod  non  rcuertatur 
jnorcuo  ahenance/ed  bcne  reuercacur,morcuo  nouo  adt^uiictc:  vc  ni- 
iQiritBaldusinteUigaturopponcte  volatlle  ca{um,qao  cotilentient» 
propcietarioalicnacfruduariu$,alcericafui,quifruduacius  vcndic  i» 
gnoranrcvcl  iruito  propriecario.Hoccafucantuvendituriusnudum 
icale,&:  vt loquuncur Dd.commoditas vtcndi frucndi :  iraq-,  mortuo 
vcndcntecxpiraciusquoqucemencis,  &:  finitus  vfusfrudus  rcditad 
proprietatem  ftatim.  Iltoautcm  cafu  proptcr  propriccati)  con(cn(Iim, 
omneiuseciamperibnalcabitl  firudbiauo  iniMtmm  adqaitenccm» 
&ipienouusvfufru<n:uarius  confticuicur:  itaqueineuispcrfbnatan* 
.  tum  confillit  &  finitur  vfusftn£Vus  .  5c  co  moricnrc  dcmum  ,  noil 
Vcipiaonuo  yeiuiicorc>^ui  dciiuciic^u^uarius,  fininu  vfusfiudhis* 
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&re(lica(Ipropnetacem.  Acqueicaomiiinocamdicbo  NotatODeex* 
plicandum  efl.qiiod  BaMoa  eo  ca(n  negat  vraquam  vliimfrttftamrc- 

vcrci  pioprictitcm  .•nilicummanifetticrrorisargaerc  vclimns.  Et 
quidcnun  portit  tingi  ablurUmsaut  taUus ,  quam  vr  proprictarius  cjui 
conrcnilcmiolajn  vlushrudhisalienadoucm ,  cicdacui:  libi  m  pcrpe^ 
toiim  prciadkace  voloifle.  vc  numqaamad  &  reacRacmr  vfiisfindat» 
■ccmortaoqaidemnoaoadqatrence:  quod  &ipnnatarc&e(&a«. 
ti«  repugnac :  Vt  ccedibilenon  (ic,  cam  abfurdam  opinionem  vm- 
quam  Baldo  in  mentcm  venilTc.  lam  vt  de  nlrero  Baldi  raembro  di- 
camus,  quo  vcndttur  vlusfruclus  pcrmiflione  Legis ,  &  nimirum  pi- 
gnori  datus ,  m  cAiu,qucmd>ximus,  quo dominus plenus  perfc^ara* 
tionem  a  pvoprietace  vTamfhi^m  pignori  alicai  <Mdit«  cam  pignos 
iiocv(asRa€biaabcoccpcrit,  licrcditor  poftea  alcecicumvrumfru- 
ftum  vendcc,cumab  ipfo  dotninoiplc  vfumfruihim  habuerit»&ia- 
nepernuttencelege  vendar,admittipotcll  idcm  hic  obtincrc ,  quod 
obtincc,vbivfustruclusvcuditus  cilconfcmientepropriecario,  (ni 
4&debicorex  nararafc  racione  pignoris ».  vc  id  vcndere  liceatvidenu: 
conaeniffe  $  M.tnft.qmh.  dlimMc.)  vc  namifam  v(btfraAo»non  ex  per^ 
ibnacredicoris('qui&ralcemfbgilem&  ad  nucum  debicoris  finibi-' 
km  vfumft  n(flum  &  cumiurc  eum  vcndendiacccpit)  fcdex  perfonai 
cmtonstiniatur,  nonmortuQcredirorc  ,  (cdcintorcad  propricta- 
tem icueicacuc.  Quxprolixiusnobis  expbcandatucrunt,nc  qucm 
JecipiacautorieasBSdt^mal^  &incaQoieaHegatia  Neeuz.  &  qui„ 
•8o£uttdicete,ientennamBaldi  non inEcllexic.  Prorius dtiplicicer  & 
quidem  crafreerrauir  i.  quod  (entcntiam  Baldi  accommoaat.ad  ca-> 
uim>quo  ftudLiariusniidusius  illudfuum  fiue  commoditatem  vccn- 
dipignoridcdit;  in  quibustcrminis  ilIafcTitencia  falfiffiraaeft  ,  (cd 
Bald.vcdixi,inceUigitca(um/.i.cy?/>/^'/.^/^i.  qtu>  ipledominusple- 
tms  pct  feparadonem  a  proprietate^  ptgnorifcaafiptimj^confticaic 
iriRimfttt&am  i.  crrauic  quod  fimplicic«r  proponic»  vfiimftudhink 
numquam  reucrtiad  proprietatem,&ita  Leftorem  erranrem  dimit-«>« 
tif,  cum  IJaliiusira,  vtdixutmsjiit  cxplicandus  :  ceteroqum  nonmi- 
Bus  ^  ida  (cnrcnriafallillimacflet.DifcantKinc  Leclores,  caute  vcc- 
£uc  vulgatos  $cciptoccs,ne  temcreeishabeantfidemrAcilGtanr 
tomhocagiincyvt  oallo  aur  non  magjBo  tadicio»qaa» 
dbaliiftin  lucem  prodica  &Qt>co]i^^iit 
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Capvt  VIL"    '  *  • 

VeptgnarefirmiiaMmreMlhm* 
1.   QiumBd^Lfiffmdri  popt  feniitmrMUt, 

jiitfiri^ttufinuUrfiffitndM^fffi^ 

/PXEliarumpignore&hypocheca  inccicatius  qcuericur,  im<^  de  pi» 
l-^noce  tsiiqini.  Ecenim  ctadatut  natnm  an:  titraicuces  pignotis 
^guiuriam  alium  tMnsferd  po6!int,vt  intetim  du  m  pecanift  leltiatmv 
fredtcor illis  poflic  vci : quo  ad  hypothccamio  ipede  dt^bm  quxftio 
nullaefl.  Pcruulg.im  eft  qu  xdio  ha:c,de  qaapaucis  agemus.  Eft  ea  iti- 
dcmdaplex.  EtcnuTilkutde vfufru^lujica&hictra&atur  i.anado- 
ininopned]|pignoriscauiaimuoieriiicu5con{ticuipo/nC}  i^vt,  do- 
jwcpecaiiiatemciiatiir,  cceditof  pereiai  fbndDmiiiietim»edt»aeac>  a* 
^Bamdttcat,&c.i.anlttiiicusiam  confUtutad  dominoiiuidi  domi-- 
mntiscoidebetur  &v.c.per  fundum  Titi  j,polEceampig,notidatinta« 
vt  creditor  interim  dum  pecunia  fohiatur,  iure  deDitorisvti  &per 
fiindumfibiquoqucviciniTitiiirepoflic.  Vtenimlocusfit  quxftio- 
nifOporcec  ccrminoshabilespoaere,&  quodcredicor,  cui  oppignora<p 
^dthct  ios  tftud,&  i  pfe  fimdam  vidn&nabeat  ,fbRdoTicii ,  qui  (eti> 
tirfiliidodebicoiis >vtadeoiusifluddccreditoriviilee(Iepoi]it.  lo* 
terpp.  vulgo Bald.  &  dhiiHL ii.depifftorih,  eodem  (enfu  intcr  (eruitu-  - 
tescaufalcs&fon-nalesdiftinguunt  .  Illasdicunf,  qux  jam  a  domino 
conilituuncur:quodali]dicunc,itaabinuioieiuicuccspignQris  c^a& 
;  eoaiticnitfcasqu«}amooiiftka»ficinefleAmtpi»dkKhrl^ 
"  ftn pignori  dati poiCnttqtneritnt. Tradatochcciesltoi^  Lfkiu  i. WSr; 
npH  ifeq.  ^/(siMisi^.es^uoI«conccalninde,  iflius  quxffionis  dedfio 
fomidebet:quitcxtns,qu.'wnuisIatisperfpTcui  cflc vidcantur,  ramen 
iucresdiuerfas  hicitumcltopinioncs-  Vnaeftquorundam  Ncoteri- 
corum,&:  ex  ius  Charondd  i.verojinh  ^J}onell9depiffior.c.io.  Dturem  x.  (U- 
. .  Attt*  4ttm»  I  Paiantilli  i.  quod  nidUfinutuacfmftimta  jam  9c  |p^a^ 
^>;^,vt4oq|^mtmrDd.TOmt^%!lORdari  2.pignoriscaula  conftimtiec- 
'Vtcucesomnestam  vrbanas  qudm  rufticas  ftaiaunc.  Quo  ad  priorem 
'^jito^(isio6ei9^mfeatiea(e$]i^  &c 
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ipfi  ncgant/ortnalesieniinitesdari  pignori  pofle ,  vt  videreeft  apu  j 

Vt^i..f.i.memb.i.nu .1) .  nequeimprobabiiiseftillaopinio.Sed 
^lecundaillapropoiuionc  (iiirc  nruint  Dd.valgo  ,  &  eos  diirentire 
petrpicuitextusi;H/u'/./.n.  §.r//.dr/.i  i.cocgcrunr,vbi  manircftinuni 
nadcnusintcrie  vrbanxdcrullicx  ieiuituicsupponuntur  a  lc  m- 
vicem  diftinguuntur.  £c  a6n  poflaiii  noa  miiari  iudicium  do^lli- 
tnotum  viiotam,Doaceni  inquam  &  Dotielli » dum  adeo  aperte  pro* 
pofitarociiireienciamdeftTucrcconantur.  Ncc  fcrripoccd  illorum 
intcrprctatio, vrquoci?;;/  w.^.rlt.&l.ii.  illicdcvrbanis  hicdctu- 
fticisttaditur,  canruni  cxcmpli  caufa  propoiirum  cllc  dicatur  :  quo- 
]3iamin(^./.ii.$.vir.aon  aliGuot  Imgularium  feruicutum  mcatio  tiCjled 
degenece&ntmitnmde  ienitniriDus  vcbanis  prardicacnr,  <|ttod  pi- 
gQorid»rinonpo(finc  Tamnonnvnusabrurdameft,  vc  qttodeo<- 

.  3emmodo&i)idempcncverbi5vtroquctcxtuperopporuionemtra- 
ditar,altcrum quidem,& nimirum rf/i^./.n.^.v/r.dc  conftitutis,  fed 
altcrumin/.  II. dc  confticucndis Icruitucibus cxplicctur:  &i  itaquod 
devrbanisdiciturin/.  non  muius  vcrum  litmrullicis:  & 

conttl,quodderafticistnl.ii.nonminusobrinearin  vtbanis:  quc 
peruerra&  prorfiisabftudamtcrprecandiracio  cA.  Ecproinde  rc<5iius 
longeie  babct  communis  opinio,  vtctiam  vbi  de  leruitucibns  pi- 
gnoriscaufaabinitioconftitucndisquaericur,  uiccr  vrbana<:  &  rufti- 

.  casdiftinguatur.Q^odcumdidiciiientlntcrprctcscx  dd.  ll.iu  &iu 
depignorib.  juxta  quas  eadiflilldio  fine  ^ttidenti  cautUarione  ne^ti 

^  iionpoicft>eade can&in rationesdifterentix  inquifiuerunr.  Illa  re* 
Aa eSt  non  poceft, quod  fcruicuces non poflincconftitu i  ad  cempus : 
CUinidfit&rufticisfcruitutibus  gcncrale  Sccommnnc:  &:  prrrcrea 
quod  lafon  § .  Item  SeruidrMlnfi.de action.n.iij.mQucx^Uccx:  non  iuni- 
jnojurCjCtiici  tamenpado&pcrcxccptionem  poflir,vtrc  iplaicrui- 
tusvfq^  adtempuscohfticaacar/.4.</t/t'ritir.  &  ipfa  quoqj  &raitntuiii 
pignotario  p  ropter  vtilitacem  contiahenrium  admtua  dicttur  in  /.  1 1* 
ie^gnonb.  Conimuniterprobaturfatiodifferenric  qoam  cradtt  ^oT- 
{?».nuod  nfimilTipignoratione  vrbanarum{enn'r!uum,riirurumur,vc 
fi:b$ruinisdeforractur,vclutcxfcruitutc  tcgniimmiitcndi,proi]cicn» 
di,protegeudi, & limilibus apparet :  Cuiaddo, quod  vtcuuquc noa 
vbique  fbrce  deformitas  aliqna(equaturaot  ruioa,  tameo  vc  ifta  fianc» 
in4ioibasbsrcruitutescopttftant9fiieoptts.eftfiimt«bus«qaospo(lea 
ibli9capecuBia,damilUdcftniuittiit,  aueracrum  perdexeneccirc  fit', 
,  ^uod 
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qiiod  non  carecincommocio.  lafonisadcoobicdbo  ,quod  raciode- 
tormiutis  in  nmlcis cciam  vcbanis  leruicucibus  ccilec,  non  magni  cft 
tsoiikenti.'  cui  ^ego  lacisfaciaiii  cnm  BiwtoIo,qui  iii  L  ifcl;  yk.  ^fwu 
.-mgenue  &  aperte  lciibic ,  fi  qua  fic  ieraiciis  eciam  vrbana  in  qua  ceuec 
.iacioprohibiriua,&  cuius  nceadem  conditioqU«ruflicarum,eaponc 
pignoriconftitui:  quam  fenrcnciam  fimul  &  excmpium  in  feruicute 
nc  altius  quis  :ollaC;Citaco  loco  probat N^gtt^.. »  17.  18.  &  antc  cuni 
Cc|)oll. ^cobauicM^.ii jff/n. ^y^riM/. vrb.  Ncque ablurdumcfl:,  vccx 

J)ro  pofiaone  indefinica ,  qaalis  eft  in  Lit.%J9lt.deftfft9r,  vnaauc  aJtera 
pecicseximantraQCexcipiacnr.Vidccurtamenhuic(ementizBartoli 
refragariratiogencralisjobquamnullafcruicus  vtbana  vidctur  poilc 
pignoridati,6cquam  pioponitC«Mf.  K^.ehf.  6.  quod  nullum  pignus 
vtilitcrconftituatur,niiIquodvcndipoflit,  idqueinferuitucum  quo- 
.  quepignore requiLi^doccci.zxuie^igMr.ibi.priMrref^ri^jwiKr^r.Ser- 
tiirasaatem  vrbanavnipignoriscauiaconftirota  alteri  vtiBs  eflenon 
poflit ,  idcoque  ncc  vendi.  Ec  caroen  nec  haec  ratio  milicac  in  omnf- 
bus  reruitutibusvrbanis:  &incerminisiam  di(f>x  feruitutisaltiusnon 
toUendi , fi  ponunuu  inrcrmcdi£ea*des  Titi| ,  inier  xdcs  Caij  &  Scm- 
pronij,  deprenx&: humiics,  &  pignoris  caula  Titius  conflituaci' 
namuraicntemsnitbusCaij»potetiteafenittasvtilis  quoque  tSk[^' 
dibus  Semproni|'t  quod  &  in  ieraituce  prorpedus  &  magislocum 
haberepocediquamuisianepofllcconringerevcxdibusex  vnaparte 
ofticiatur  luminibus Caij ,  vt non  officiatur  luminibus  Scmpronij  ,!n 
quibustcrminis fateborpignus lilius  feruitutis vcilc non fiuurum.  Et 
h^&enusdefc£uitutibus|>ignoris  cauia  conlUtucndis.  Probauiau-  $ 
fAn  idl>iMdlf4rr/i^.i/.  lfc.ii.nofi^epte  tentari,  quod  «dam  fcr- 
uiciites  conftitucz  &  focmalcs  po(Snc  (Hgadn^dftri  >  ita  vtli^.qlio^o^ 
diffcrcntia  eadem  maneat  lcruitucum  rullicarum  &  vrbaiurnm:quod 
nimirum  hae  cantum  illi,  cui  conftituta:  func  iemei  ,  regulaiitcc 
(  nam  &  hic  cxccptio  poteil  admitti)  vtiles  elle  pollint ,  quod  fc- 
cus  cft  in  rufticil.  '''K«c  dilfiiculter  remouentur,  quc  huic  obifci* 
«mmc  6ntei|ti«.  G\o&i&.  SiM.'m  U  xi.  vMm.  &  l.  f<q.  obij- 
ciunt, qood  ieraimces  non^^ift  bonis 1. 1.  k  f.  dt  vfu  &  vfufruSt, 
tc  pignori  ea  tantuni  obligari  poflint ,  qux  funt  m  bonis  noftris. 
/.  6.  C.  fi  res  vltlm.  Dcpcndct  ea  obicdio,  ex  interpretatione  vi- 
dtii.  L  I.  Et  vcro  nos  hb.  prdced.  cap.  7.  euna  locum  ita  cx- 
,  Vk  huic  optaionf  midbae  dbfiet ;  Sed  pivietea 
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liccc  forte  fuinmiracio  iuiisiftioppignoradoni  ob(lec,tAnicn  fuaGc 
iUam  vcilicas  cohccahendiun  admicci,  vteftia  d,l.  n.  depig/jorii,  Ec 
•mpljas  JCcus  in dUt.U  u  iftud  camum  confidccafle  6c  eo  cefpexille 
videciiryqaodieruicutes  confKlunc  in  fimplici  vfu ,  Sc  cx  (cruituribus 
v.c.  cundi,agcndi,nulla  (quod  in  nominibus  &  adionibus  contra 
cft  jadnosreuerapccunianavtUicasrcdit;  vt  ita  ncc  rcuerainbonis 
elTe  videantur^uecex  bonis:dcvciquecttm  nobis  debeancur>necexcca 
boiia*Q^ft>aaflc  fimplex  iUiusiociiencenciacft.  Aliammottecob* 
|edioiicmSalicectts,quod  (ecuicutesconfttnit»debeancur  reimcx, 
6cproindcegonon  poinmfaccrc  vc  dcbcanturpraedio  crcditoris  nifi 
confcntientc  domino  pra;dij  lcruicncis ,  Sc  tunc-c(Tet  noua  leruitus, 
nonmea  quam  volebam  oblijgarc.  Scd  vt  fortc  hsc  racio  Dbilci,  &  fa« 
cizc,  quo  minusipfoince  valeac  pignus  ,  ac  non  £uir ,  qoin  defenitt 
poflisexxqaiaite» £c  ob  conccahencioai  yciUcatem*4rcin l.ii,difi* 
^Mf.aic)Gcas.Sed&idemfere  incommodum  occurrit ,  vbi  de  (erui* 
tilCerutHcapignotiscaufaconftituta,Sc  vcndendacra«5lntur,  aliiid  e- 
nimprsdium,&aliusquifcruitute  vtatur,fubftituitur.  iKt\iic  abfar- 
dumcftjfubftitttialiuroEmdum  dominantem  niancucc.codcm  hm- 
do  fecuicnce,  inquoJoDQiiasjptsdpaetcriimc^qaonecvUainfer- 
tact^|omdonuno£mdilaiiieiitis:  cum.&  ^uifqae  vendendo  fun- 
^lffft i^wriiiancem .  faciat , vt alius  feruituievcacur:  &  habcnc  (erui- 
tiites'terniinosfuos,qucsncmofucceirorumpoteft  vfcndoexcederc. 
Et  facit  non  parumpro  ifta fcntcntiaxcxtus  in  /.  qudfttum  8.  S.fiferum- 
u^.dcfreiMT.  quxptobac,  quod  etiam  feruimtis^am  xonftitutae  vfus 
afaericoncedipomc.  <t&odiihoc fieri  per  priBcaciain  poteft,  qoid* 
'  ni  eciamperpigtuis  2£t  perpctuoiioc  repcco  6c  vrgeo  ix  L  tt,iefig»^ 
quod  pignoracio  Jixcnon  valct  )urc  ftrido,  fcd  cxaquitatcproptcr 
vtilitatem contrahcntiumadmiUa  elV:  E.xquorcfpondcripotcft  adl. 
^xmeoi^.&l.cumepnt.^^.d.fcru.rujl.prdd.  in  quaeciamhoc  occurdc 
.fiogaiace  obftaculum ,  quud  ibide£aAaleraicucis,  penes  e  um 
.cttico]iftiaKaeftiinaiieiicts,altericonfticoeBd^ 

'tta^httnr.  Vcnim  hxcadiftam  ,  vti^'^ 
'    '  • -.qusftioncm  iufil^ 
.cianc  , 
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Cafvt  VIII. 
T>f  pignore  T^minis. 

I .  Smlnis  pi^nus  ex  itquitatt. 

1.  Vtilis  aclio  qtulu fit,  qua  ex  uuft  huius  pigiwrii  datur. 

5 .  Turfif  error  A .  Fabri . 

4.  Ahdjatio  itftndendi  bmus  pignorit. 

5.  St  nomen  pigiiort  datum  habtat  anmxam  hjfothecxm. 

6.  Alius  modtu  tttendt  ptgnoris. 

7 .  An  qui fcit  nomen  ft^nori  datum  credttori  fuo  folumpfitf 

8.  Debitor  qtmispotefi  foluere  credttori  creditoris  ful, 

9 .  Etuujfa  duplex  ampliatio  UegUKJtntij. 

10.  Adl.grege.i).%,i.depignor. 

NOmcn  quoquc  &  aftio  rcscfl;  incorporaHs.  Et  hoc  genus  pigno- 
risnonfln6i;aratione,redexzquirace,admi(lum&  proptcr  vti- 
liratcmcontrahencium,  textus.  qui  de  ifto  pignoris  gcnere  cradlanc» 
perfpicuc  oftcndunt.  In  l.^.C.qu^  res  pign.  nomcn  pignorari  poflc  jam- 
pridcm^iWfKir,  quo  vcrbo  panim  figniticacur ,  aliquid  prxccr  (Iridbim 
•  junsrationcmeilcicccptumt&in/.^rf'^^.  ij.  1.  depignorib.  cum  accipi 
fojfepUcuerit,6i  coniundim  enim  ibi  dc  pignorepignoridato&no-  ' 
minii  pignorc  cra<flarur :  & in  l.Ji conuenerit.  i^i.  tnpr.depignor.aH.  hanc 
conucntioncm,ait  JCcuscrtcfMe»i4Wi  dequo  vcrbo  diximusfupr.  in 
(ap.devfufruHu.  Ecpignori  igiturnomen  dari  poreft,  dd.  text.  &  l.  eum 
conuenit.  2o.rfep/g«<?r. idquenoncancum  fpecialiccr,  fcd  vt  in  pigno- 
rcquoq;auchypothccagcncraliconcineaciir,rf./.4.C.  Qtu  respign.  Ita 
&  hoc  luadcncc  vtilitatc  contrahcntium :  quod  &  doccc  i.pojlquam.-;. 
C  de  bered.vend.  vbi  dicitur eo  dccurfum  crtc  ,  vt  caucioncs  dcbicorum 
pignoridcncur.  Ec  mcrojurccurpignusidfubfifterenonpofTichacc 
ratioperfpicua&folidacft,quod  ncri  non  potcft,  vthicvHiadiiioni 
hypothecarias,qua:realis  eft  ,  fitlocus,  quoniam  obhgatio  inaliara 
penonam  a  pcrfona  debitoris  haud  poccft  tranfirc ,  &  nihil  adum  cft 
intcr  debitorcm ,  &cum  cui  pignori  auc  hypothecac  nomcn  obliga- 
tum  fuit,  quod  pluribus  Trad.depignorl^.  c.  3 .  exfequttur  Hottomannm.  Ec  . 
oftcnditurhocquoquccx  ratione  &  modo  quo  pr«tor  hocpignus 
tuecur,&e3icic  vt  vtile  (It.  Ec  oimicum,  vcaedicoudet  adionera 

conCra 
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contra  fiii  debicoris  dcbitorcm,  &  ica  eum  cueacur  in  pccunia  cxl- 
genda',  ^^:  t]uidcm  dcia<Sioncm  vtilcm  /.  4.  Cod.  Qii^respignor.  Ug.  18. 

Z  ptg)wr.  ai\.  Et  iftam  adionem  CuUc,  tn  d.l.  i^S.dd  Ubrum  z^.  ?Atili 
ccnlcr  clfc  hypothecariam  poft^^iultos,  quos  licec  m  diucrfa  qu.T- 
ftione  citat  Ntguzuiit.  p.  %.tnemhr.  1.  «.  19.  Sed  vcrior  cft  opinio 
gl.  Pc/-.(i'D<fquiin</./.i8.frequentiusp'jrant,c(rccamvciIem  adlioncm 
pcifonalcmjqujeetiamcicxarquitatc&irefcripcisprincipumadcom- 
modacur,  qui  nomcn  venditum,  donatum,legatum,au{in  folucum 
acccpic,  /.  ciiiptor.  5.  /.  c.v  notntms.  S.  C.  tic bcred.  vetid.  /.  1 8.  C.  delegat.  l.fi 
*UKi emptor.\6.tnp,-. rft'^j<c/.Etcnim  quarationc  v. c.  nominis  venditio 
admiil.ituit,  ica  vtcmpcori  vcilcsadtiones  darentur  in  debicorem;ca- 
dem  quoquc  vcpignoraripoflcc  nomen ,  fuilTcadmiflumvidecur,  vt 
eiusdtni  gcncris  ud^io  darccur  crcdirori.  Idque  bcnc  confirmatur 
€xl  1.  C.  {^ttd.fift.  vdprtn.aMX  probat;  quod  qui  obtinuit  in  judicio, 
pofiitconcracius,qui  luL6ubuit,dcbitoics Jgcrc,&nimirnm,  quod 
fubiucclligcndum  ef^, atlione  vtili,  tamquam  cx caufa  pignoris  judi- 
cialis.  Et prj:tcrca nihil cll,quod hic perfequatur  hypothecaria ,  qujc 
«o tcndit,  vtahquid refticuacur,^: respignoratain  crcdicorcmtrans- 
feracur,quodhicficrincquit ;  atquin  exigcrea  debitorc  pccuniam, 
quodintendithxcaftiovtihs,  pcrfonalis  ailioniscft  efFcAus:  Nec 

.  mouetquodcx /.  zo. depigttor.oh\]di  Cuiacius,credicorcm  agereju-* 
rcpignoris.  Etcnim  proquahcate  pignorisetiam  compatat3efta<5lio: 
&cumvtiq-,  nomenpignori  datum  dicacur,  &:  hocpignusper  hanc 
a£lioncmdcfcndarur,  fai  c  &  ifta  a»5l:ioiicccpcrfonahsrc<5lcdicicur 
com  peterc  ju  rc  n  ign  oris:  quamn  is  i  n  d.l.  z  o.  non  ita  dicat  JCtus  quod 
jirrepignoris  'g  itur.lcdicaconuentumefte,  vccredicor  jure  pignoris 
dcbicum  rccipiar.  Ethxcnimirucftprima&principahsracio  tuendi 
pignoris,nccaHapcr  viama(ftioniscflcpotuit,  quapi  vtcreditori  qui 
pignori  nomcn  accepic.vtihs  a<fbo  contra  dcbitoris  fui  debitorc  darc- 
tur:&hacc  rario  tuendipignyris,&quodcreditorvtihhaca(Sbionepe- 
cuniimadebitore  fui  dcbitorisc\igercpoflir,aperriflimcprobarurin 
Z.4 . C. Qiu respign.  & in  Lfi csrinciicrit.i 8 .  deptgu.ud.grege.  1 5 .  § . i.deptgnor. 

3  vt  rcncra  portcntum fit  &  monftrum  ,quod  contra  fcribic  YAber  dc 
mor pr^gm: duMl.^.cap.  \o .  ii^illam  talem  adioncm  creditori  cui  no- 
men  pignori  datiim  cft,compctcrc,  fed  folam  fupercflc  ci  hyporhcca- 
xi.iadlit)nc,hocefte(flu,vcfolucrc  dcbiror  credicori  fuo  prohibeatur, 
&paciarur  nominisdiftra(Slioacm.£t  cui  boiio  tandemad  hoc  hypot. 

a^ionc 
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aflione  creditor  aeac.vt  ne  dcbitor  credicoti  fiio  foluar » cum  id  con- 
ftqdeciammidaaettiinctadonep€>ffit.Etvtcunque  concedaun  pofle 
■CB<fico{em  pignotatidaceatiariaagj^rcvt  noinen  fibicedacur ,  quod 
t3!QyfkOSslicetusnotAtml,^,C.Qufrcs  /^i^.ff.^.accamenpraedida  faci)» 
unr,vtidncccflenon(jr,cumetiamcitraccrtionc  vtilis  aiflio  fupcrfir. 
Etlicctamplius  concedam,*polle  nomen  vendiquod  datum  pignori 
fuiCyquodvidecurpiobaci  cxl.pojlquam  y.Cdea&m.  inl.  hered.  vend, 
Attamen  nemo  vnqoam  aa<littit,  quod  adkoc  vc  vendece  Kceat,  inftl* 
toendaiitadliohyporhecaria:  Etlong^ineptiasinrertur:  vendi  no» 
sncn  potcil :  Ergo    ipfc  crcditornon  potcftaecrc  in  dcbitorcm  a<9:i- 
onc  vtili:quod  quidem  conhitaturper  ipiam  d.l.j.  Nccrainusfalfunt 
cft,quodrcribic</.^*{^.io.<(r^.5.ingcncrali  ta^icahypotheca  non  pode 
tdexadionemvelvcnditione  nominis  pignocati  creditoremvenire, 
nifivbialianonfupecnntbona,  adinftarpignoris  judicialisjuxtaif.^ 
x.C.i^4m<.j$/2.irf/^rHi.Ecenimtfleca(u$hanci^cionc  haber,  quod  ao* 
minanon  capiunturin  caufajudiciaIi,nindeficientib''alijsboms:it.v 
que  cfuamdiuiupeifuncalia,  nuUum  nominis  cft  pignus.  Atquin 
quod  in  hypotheca  gcnerali  contineanciir  cciam  nomma,  extat  m  /.  4. 
"^cgMm^fft^M.  qui  quidemlocosvtxi  imo  nonpooeftieftringi  ad 
iMgnntexpreirum  conuenrionale.  Sed^vc  ad  rem  noftcam  redeamus» 
flxcquam  diximiis  ,cft  ratio  iftiuspignoristuendi,vtcre3!cor  a<5bo- 
ncvtiliexigatdcbitum.&fiilludpccuniarium  fit,fccum  compcnfcr» 
iin  fpeciesccrta&corpus  illud  exadlum  penes  Ke  pi^nons  ioco  reti-* 
Mtt*  l.grtgeii.S'i"ittf-depign9r.Ltt.iHfr.iepigii.49,  Etifiaddt 
«ompeafiidone » vbi  peaini.im  exegit  crcditor  ,  ira  |mplius  expl»» 
candum  videcor,vcnminus  iic,re(iduumaAioneruapecac  .*finpini^ 
quodfupereft,  conucntus  pignoratitia  adione  rcftituat.    Arquc  ira 
haudduoiejuriscric,  fipluscxigcnc.  £c  hoc  camen  fiac  fottailis  dfi 
fiGto  cantum :  ccteroquin  adtioae  vrili  ipfo  jure,cancum  ^uanmm  fi* 
hi  debeur,  exigi  poflevideAir ,vteft  exptefliim.       4.  c.  m 
f^ffkmfm,  &iIiudentmquodibiadditurperfpicuum  cft,quodade* 
birorenonpoflitpluscxigi,qnami|i(e  dcbet.    Atqiic  itaobtinctin 
fimplici  pignore  nominis ,  cui''  cau(a  tantu  adkio  perlonalis  compctit. 
<^od  li  nomen  pignori  dacum  anncxam  habeat  hypothecam  ,  rem  j 
'«.Ctatiqaamoignoriobiigacamjcreditori  quoq^  hypothecariacotn* 
peteciqafmfentenriam  Ban.  Ne^«%.  rcfirrt  8r  prob^t  fiin,  unmAt,  j. 
11.24.  ^iiamiii^videacartyilentiie  Mdr-  mI.4.<^  jQj^  fw  f^ffM^ 
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«.l.wjfK.Egoaddendumcamcn  calculum  crcdidcrim  priori  fcnten- 
liae :  hocargumcnto,  quod  &  nominc  iimpliLttcr  vcndico  fimul  tran- 
fit  jushvpothccacanncxum,vtnonobrturcprobant/  ^.^.i.mfiH.Quh^ 
husmod.pign.folu.l.pen.C.debcrcd.vend.  quodfcdcrcdcmpto  nomm^ 
{itmiii  a^cnmil.muiiddti.ij^.  C.  defideiKjlonb.  Atqj  hacc  dc  prirho  pi-». 
gnoris  iltius  tucndi  modo  pcr  adtioncni  vtilem.  An  autem  pnus  tic 
cxcutiendusdcbitorprincipahs  ,  antcquam  a(5tiovtilishzcmoucct 
poHir , concra dcbitorcm  dcbitoris,inh.//&.i. in  matcru hypoth.  a6ti- 
onisdicemus.  Pertinct  i.Sbilludad  moduin  tuendi  pignoris  ilbus» 
quod  li  conucncus  dcbitor  adionc  vtib  iolucrit pecuniam ,  prztoc  ei 
datcxccptioucmaducrfuscreditorema^cntcm  ,qui  nomen  pignori 
dcdcrat.  /  nomcn.  4.  C. Qjurespign.  &l.juonuentnt.i%.  tnpr. depign.4&,  , 
Etcnim  vtcunque  nomen  pignori  d.uumhicric,  &  cx  eacaufacrcdi- 
corvcilcsadlLoncs  habcat,  camcn  adioncs  dirc^^c  pcnes  dcbicorcm 
pignorantem  manent.  Quadecaura&dcbicorillccredicori  fuoad- 
hucloluerepotcfl  .-ancequam  fciUcct  pra:ucrtatciedicor  ,  cuidacum 
nomen  pignori  fuic :  quud  &  hic,  vc ii  nomen  venditum aut  alio roor 
do  cranslacum  in  ahum  fuerit,hccontcl^atione  Htis,autetiamdenua- 

'  liaiuone juxu l.^.C. de noujiion.  Vbi  quxritur,lidcbitorrciac,nomeo 
cHc  pignoridacum,  anadhuc  cieditori  luo  loKierc  poilu ,  Sc  an  hicHt 

3uoqi  opus  dcnunciacjonc^  Quodcgo  pucoafiirmandum:  quontaiB 
enuncjacioncm  Lcx  rcquirit.  Nrc  quidquam  mouet ,  quod  dici To- 
lecqu  cercuscQ.noncllceumamphusceriiorandum.  Nam,quod 
jn<i./.4.  C.  Qf/^  m/>/^«.  Sahcetus  bcnc  vfpondet,  certusnon  cflani- 
phuscercioiandusabeo^qui  in  jure  communi  (  Ainc  verbaSaliceti) 
Tulc(lare>rcd*e{lab  eo,  qui  vult  confcquiahquod  jus  fpeciale, cuiu«- 
modielljusciequoquxrimus,  inhibicionis  :  adconon  hicquzricar 
de  /implicicffcdunoci(ia:,reddc  aliocffe^u  ,  vc  dcbicori  aufcracur 
£iculcas,quominus  crcdicori  fuo  foluere  pecuniam  podic ,  qux facul- 
iaspcr{imphccmnominishypoihecamadpignusnontollirur  ,  fed 
repuiricuriiifuper  denuntiauo.  £t  potcrit  tamcn  dcbitor  ctiaiTi  citra 
denunciacioncm przcedencem , fi  vehc foiucre crcdicori,  quinomeii 
pignori  accepic,&  nihilominus  illa  exceptione  de  qua  in  d.l.iS.di  pifft. 
Af2.dcfcndecurquippc  cumhzc  folutio  creditori  liio  proficiacadii- 
'  b^racionem.  Quaracionc  vcobiteraddam,gcncraliccr  defrndi  po^ 
lc  videtur,  quodetiam  extra  cafum  nommc  pignori  daci,  debicor  qui- 
lusjpofUtfoIueicccefiLfoii  crcdico4s/ui>.&  i(»  iibi  |»a(8rc  cxccptio- 

»cm; 
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nera:qnod  ptobAim pcr l.filiber.  ^G.tnfin.demgot.gtjt.&l.fiopird.  6.  it 
d§h txiept.  £c  cum.qui  pro alio^icet ignoraiKc  ioluit,habeacadioncm 
peg.geA.  quonHunciuspeaifiia4ebiiorliberatuceft :  quidni  exca- 
4em  xquiumradonc  dcbitor ,  qu^ibliiitcieditort-lbicreditods  fit 
lU  hunc  liberauit,  fibi  adquiiacfxeepoonetii?  nifitamcii  cieditoriile 
ipoflic  oftcndci  c,  fe  creditorcm  (uum,  cui  pccunia  foluta cft ,  potuiflc 
repeilcre  pcrcxccfftioncm.quocafucxccptiode  qua  in  d.l.6.dedohexc. 
leplicationc  clideiur :  cui  replicationiin  cafu  nodro  oppignorati no- 
mum  noncricloctis,  necefisni  caoieditof  vtipotcrit,  qui  ipfe  oppi* 
-piofmitponicn ,  ex  caius  cau^i  t6do  vtilis  creditoti  qui  nomenpi* 
gnoriacccpir,  quaefira  cft :  &  vcro  quius  folucrc  poreftci  ,a  quo  jiire 
conucniripotcft.  Non  teropcromihi.quinexcutiam  dupliccm  am-^ 
pliationcm ,  quam  circa hanc maccriam  proponit  iJeguii.p.  i.memk.^» 
AIieKacftff.ii.vbiait}quod  dcnomine  pignori  obligando  craditum 
cft»  pcocedcce  etiam  i n  nominc  nieo  proprib|Vt'  mifai  obligetur.  Ez- 
cmplican^iiiritio  dcbeamcentnm»&liicinilii  vicfl&m  dcbcat/ub 
hypothccaomniumbonorum(uorum,putat  Ncguz.  quod  ingcnc- 
raliiilahypothcci  >  ctiam  (it  obiigatum  nomcnmeum  propnum,& 
(ciiiceta^o,quam  Titius no.n  fuium  contra  alios  debiiorcs  (de  c^uo 
conftat^  lededamqoamcottti»meip(iimbabet.Mthiampliatiotftit' 
ycobandanonwdetni#neceitciidendum  noaiinis  pignus,quod  con- 
tTaftridamratioocroitttitlcceptumcft:6epeiabfiii£m  vidctur ,  vt 
mihidcobli^aua^tiO}  quam  dfebicormcus  conrra  mc  habet.dc  reme- 
dium  vtrumq-,,  ^uo  (uprahocpignorisgcnus  vtilc  ficri  diximus ,  hoc 
cafu  ceiTarjCum  ncmoaducrfuskipfuma^rcautexcipctcponic.Ne- 
^e  (iifficic  quodddijtorpoffit  vti  recendoncneaaeenim  hoc  )ns  rc« 
tinctldi fclttinpoieft indpcc rc  verum  pignus,  vbinuUiadionium- 
quam  locuseflc  poteft :  &falfacft  rcplicatioNcguzaittiijquodfirci 
pjgnoritraditafif.pignustantum  vtiJelitquo  ad  rercntioncm;  quia 
imo,rifocceamiiIafitpoircflIo,hypothccana  ad^io  datur.  Aitcra  eft 
4mpUMiocodemloco'fl.i9.  Lcgacarius  potcft  granaci  fidelcommif' 
'fii,vtremlU>ivelidamalcerirefthuat,  q««  ret  ipfi  fideicommi£uio 
MdlAthU$^t3iefi,l.uhif^^C.amm.itteg4t.  "Et  poteftlegatariusafti** 
•nemfiMBireda  fideicommiflario  cedcre  contra  hcredcm ,  /.  impera' 
tor.yo.mpr.delegat.x.l.i.delegat.  ^.Putac  poft  Barc.  Ncguzantius  (i 
expediat  &  vtiiius  iit  fidcicomiflario  (  auod  fortc  icgacatij  pctfona  (it 
iilpcfta)  ague  QomnihCTedcm»  pofleidemnfiwm  dkracciBoncm; 
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vtilia^lione;  quoniani  cum  habeatacn^ncmcontralcgarariC  in  con-f 
fequentiamillamadioncm  habeatobligatam,quamlegarariushabec 
contra  hcreclcm,&ob  id  adlionem  vtilem  ad  inftar  eius  cui  nomcn  pi- 
gnori  obligatum  eft.cotra heredcm  pofTit  raouerc.  Scd  & ifta  traditio 
falfa&ablurdaliabcnda,&  inauditumcft^vtproptcrcajquodcgoa-i 
cbionera  contra  Titium  habeo,huius  a<flio  quam  contra  alium  haber, 
mihidtobligata.  neq;  quidquamhicinter  lcgatarium  Sc  fidcicomif- 
iariura  hngi  potcft  aclum,  cx  quo  huic  vtilis  aiilio  contra  hcrcdcm  dc- 
fcndatur.  Ncq;  cx  /.  i.  C.  comm.  delcgAt.  nomen  &  obligatio  qtix  intcc 
hcrcdcm  &  lcgatarium  cft,lcd res  lcgatario grauato  rcli<^ ,  ticit^  ob- 
ligata  cft  fidcic5miirario:ex  qua  hypothcca  mepte  infcrtur  ad  nomen 
i5i:adioncm,quxpoft mortcm  teftatoris  dcmumcxaditionetamqua 
cx  quafi  contra(fbu  nafcitur.Scd  ifta  &aUa,  qii.-g  circahancrcm  latc 
10  iatis  tr.iclat  Ncguzanr.  prolixiori  relutaiionc  funt  indigna.  Vni- 
cura  ad  hanc  materiam  de  nominis  pignore  addo  ,  quod  textus  in 
/.  grege.  15.  §.  i.  de  pignor.  qui  dc  hac  rc  tradbat  ,  non  rede  fe  haBcre 
videatur,  &  iiliquid  aut  a  Triboniano,  aut  Intcyjrcte  aliquo  ,vel 
ctiamab  cxfcriptorc  turbatum  :  nimis  cnim  maiiitcfto  ,  pignns  pi- 
gnoris,  cum pignore  nominis  mifcetur :  &  vt maxime  quis  pofiit  do- 
ccrc  faltem  aliquid hiuicum  hic  eflc  :  att amcn  prxterca ,  quod  in  rcr- 
minis  nuramoru  folutorum  de  adkioncvtili  dicitur,  planc  inconcinna 
liabctfcntcntiam.  Qua  dc  caufa  Accurf  annotarc  necefle  habuit,tuni 
**  quodibicafusmutetur,tunummosyo/«r<jfpro/o/ttrnrf«cxplicare.  Do- 
nellus  quidem  in  Tru^l.  de pignor.  conarur  defcnderc :  8c  putat,  quod 
quiacreditori  lccundo  folui  poteft,ea  occafionc  qu^ratJCt^^quo  jurc 
nummi  illi  folutifiituii  fint  apud  crcditorem,an  nimirum  fint  cius  fii- 
curi  jure  dominij ,  antantum  pignoris  loco,itavtproijsforte  amifla 
•  poflcflHone ,  aftione  vtili,fcilicethypothecaria ,  fit  vtcndum:  &  quod 
hxc  vcthi(quideNim Jiresfoliitjfit,idc(i  ,  fpecicsccrta )  fint  pro  rationc 
dubitandi:  v  t  quia  fpccies  &  corpus  apud  crcditorcm  intciim  eft  loco 
ignorisyidem dc  pccunia  rtumerofa artirnundnra  vidcretur.  Et  quia 
adkcn* cadcra  fit  ratio pignoris  pignorati,&  nominis pignorati, idco  * 
a  JCto  adduci  diftinftionem  Pomponij  oifKa  nomcn  pignoratum  ,'vt 
fi  pccunia  foluatur  crcditori  (ccundo,dominium  eius  hat,&conting3t 
libcratio:  finfpccies,eaapudcreditorcm  pignoris  loco  fit:  vt  ex  ifta 
diftinftionc  intclligamus,in priori  fpccic  pignoris  oppignorati  num- 
Kioi  itfiucos  non  cfle  pignoris  loco  ,  red  heri  credicoris,  ncc  adco 

'  a^oni 


«fiioni  vtili  elSc  locDtn.  Nolo  mnltisdc  ftadi6s^  eonamdtu  ndoni- 
l>i]5di{ptttarecoacnihancexp]icacioncm,quodib|:ta(&difEciI^non 
fucrir,cum  8ccommcncfrium&  3un'usculum(ir,fin^re  amiilam  po^ 
reinanem,vtvnlia(flionipofnsfaccrelocum:(qiKTrarioAcc.mouir,vt 
/e/wfojnummosaccipeictpro  foluendts : )  Sc  diftmdlioilla  non  itapro- 
ponicur,vt  ad  decidendum  cafum  prsminum  addudla  videnponic:& 
ftotGu  ita  ved>atextiis  ifto  loco  lele  haben^vtcain  mentem  niifl[e}ii- 
lisconfulti,  quam  Doti^liufin^c,pecfiiadexe  mihi  vix  polEm.  Etuee 
^nomiaispignoce. 

V  

*'  '  ■III  I    I  I  ■    I  I  «. 

^  Capvt  IX,  '  . 

Plgnoratarn rcm  porro alrcri  porTc  tkri  pignori,/>Ltf«;f. /.  i.  C.  ftfigfu 
f^'i-gTtge.\^.    z.i/e^ign.Ita  vtqui  jusdicit,fedundum  creJiturem 
Tv  8  AT  V  r:  tfi.t.qaflB,  vt  ante  non  wmel  mohnmus  ,a  rgu  un  t  ,i  p  fo )  u- 
rc  hucL)ignus  non  fubfiAReyfedob  vcilicac6  contraheiitittmidquo^i 
admimirafuifTe,    Ec  cura  vx  fiipra  lace  diximus,  resalienapignori 
dari  non  polTir,  confcquitur,  jus,quod  alteri  &  iccpndo  credicori 
condicuitur,  non  diurius  durare  quam  jus  primi  credicoris  >  cui  (i 
^cbicorideroquedominus  rei  pignoratx  pecuniam  ^blaat ,  jus  ctc- 
.dicorisiecDBdi  ^^onnus  expirat  4f./.i.&l.ie(ffif.40.f.flr.  lie  ptgnQr, 
.^.  .Darance  a«^urc  primi  creditotii ,  tuetur  pr«cor  (ccDndaniy 
non  tantum  pc^pentioncm ,  fcd  etiam  data  ei  pcrfccutione  rf./. 
40.  §.  vlt.  Sc  nimirum  vtili  adlione  hypochecaria  d.l.  i.Cod.fipign. 
,  fign.  adco  quidem  ,  vt  uonibluca  iibi  pecunia  ,  fecundus  crcdicoc 
tem  vcndetepoflit,  ordinatio  effeAD,n  vendtttonepeife^ ,  primos 
.^ehitorofrerendopecuniamvendirionemietca&ce&iem  ad  &xe^ 
«ocaten(|apoiEt,d[./.i.i»jS».  Ceteroqurnanre  foluendo  pecuniam,) 
dchitorprimus  impeditvcnditionemSc  omnino  liberat  pignus  :  &C 
qu.idcm  fi  (oluat  quantum  ipfe  dcbec  creditori  fuo  ,  non  ver^  ne- 
ceflc  habec  tc  6>luat,  <|uantum  credicor  primus  debet  credirori  ie- 
condo :  qoia  com  nejn»  lecnndtis  pend^t  i  pcimo,  hoc  (blaco|;  iK 
lum  quoc[ue  folui  opocm  :  nc  alias  iniqu^  condicib,  dominp  sei» 
«idbiCQcipcimo^in&attir.  Qi^&iiccuawuDea^osdepignore  no- 
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mmis^iximus  cap.praC.  potcrit  dcbitorprimusctiam  (olucrc  pccunia 
fecuudo  crcduori^in  quam  fcntcntiam  rcdc  accipirur/.i.C.//>ig«^;^n. 
vbicafusduoproponuntur  &opponuntur,quo  crcditot  rcm  vcndi- 
dit,  8c quo altcri cam  oppignorauit :  ilio  cafu  non  putcifl  dcbitor  rem 
rccupcrare,pecuniam oncrcndo :  hocvero  poteft,juxta  (i.l.i..8cq\ii- 
dcm{ati5cft,/ioffcratprim*dcbitor  iecundo  crcditor(»i]uantum  ipfe 
debec,(nam  &ft  primo  fuo  creditoci  tantum  folucrct,  pignus  omni- 
modoeircQlibcratum^nccnccellecft-,  vttantum  offciar  ,  quantum 
creditor  primus fccundo dcbet :  & iniquumcnim  forct  Scablurdum, 
vccrcdicor  mcus  obligandorem  mcain  fumma  maiorem,  conditione 
pignoris  mei  pofrctfaccrcdeteriorem.  Et  tacitarg.apignore  nominis, 
quia  cui  nomen  pignoratum  c(i,  vciii  adionc  confeqmcur,non  quan- 
cumlibidebctur,lcdquantumdebet  is  cuius  nomen  pignoridatam 
cft,&:  non  plus quam  in  nomine eft,  l.^.inf.  C. qudreiptgn.  Porro  cum 
nmpliciter  dicatur,quod  pignus  pignori  dari  poiIit,quxritur  rKin  im- 
merit6,an&  quotics  hoc,an  fcmcl  tantum ,  an  tertio  &  quarto,&c. 

*  poflitficri?  TradatidN<2ftf«..^.i.»w.3.ii.20.vbireferc  duasopinioncs; 
alteram  Speculatoris,  quod  tercio  pignori  dari  poflit,  no  vltra,vt  eui- 
tetur  infinitas :  al  tcram  Baldi,  quod  etiam  millics  dari  poJlit;  qua  opi- 
nionem  ipfc  Ncguzant.  tenendam  putat.  Scd  vctcor,vc  neutra  fit  cc- 

''t)cnda:noniira,quiafipotefttertio  ,  curnon  &  quano  ,  cum  non 
plus  jutis  habcat  crcditor  fccundus.quam  tertius  aut  quanus:&  pror- 
fus  non  apparet  racio,ctiiin  ccrtio  numero  fubfiftendum,  &  non  vlcr» 

•(icprogrediendum.  Nonctiamhzcquoniam  MBuabfutda  laxitas 

^^ifta  videcur,  &  quz  vix  ponit  admitti  cicra  iniui^Hlomini  tei,  primi 
debitoris,fiquiacmres,fimobilis  fic ,  quae  pcr^R  manus  ambulat, 
comimpi  facilc  &  interucrti  poffit.  Ego  omnino  putarim.in  iftis  tcr- 
minis  fuofiftendum  e(Ie,quod  dicitur  pignoratam  rem  porr6  ncdH  pi- 

r  gnori  poCrc,  qu£  prxpofitio  verificacur  in  oppignoracionc  fccunua, 
quamfeciccredicorprimus.  Ec  cum,vtprobauimus,h2c  ipfa  oppi- 
gnoraciorecundaaamiftafitprztcrrationcm  ftri(f!bm  juris,&  tuicid- 

.ae  prxcoris  dcfcndatur,  vltcrius  porrigenda  non  cft:Et  rationcm  noA 

^  ,  obfcuramhabec,  vc  iiceatpluscrcaicoriprimo,  quiabipfodo- 
iuioorcmaccepic,quamfcquenti,  quirem  pi- 
N  gnoriaccepicacicditore. 
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t .  Qnd fi  vfusfntfliii  propmra  :i ,  4ut  h.tc  ihdCCtiat, 
'i.    QutdJivtfU  domiMio  .ticaitcdircitum. 

MOnuimusfup./;l».i.acccflioncsiflasqua(ltaciro  pignori  ccnci^ 
qood&noiniiiadni<b6odb'ba$  prxdij  oblieacidicmtrm/.}.G. 
Jti  ^iAMmf.mMK.,Hic  ladas,  qiiod&  ibi  nos  hoclocofaftuBos  pto- 
mifiintis,  ea  de  re  agendumeft.  Er  nonica&fficitpignus  illud  'acituni. 
quo  minus  fiudus  dominusprarc^ij  coniumcrcaut  vcndcrc  po/TIc ,  cii 
fic  juxta d.l.'^.  quod  cx  prctioli u6tuum comparacum cjft, pignon  non 
ceneanir.  Se.ddefrudl^usfcq.capicc  pluia  diccmus.  Praediiimic 
iundasfipignQcidanislic,edam  cenentuiqucaccdlefant*  velnd^ 
alluuioncm,/J;fOH«<;wfriM8.  §, \.defiff».4^l.fi.funiut.i6.inpr.deptgH, 
\binimiscraiueftobic(9uo  gl.  ex  i.fimter.  ii.eod.tit.  ficuc  cnim  ipfa 
rcspignoratamanctindominiodcbitoris,ita&quod  peralluuioncm 
accedic,e(ldebuocis.-fcdita,vtficuc  res  principalis«(l  obligata  cre- 
dicori,itaj8e  qaodacceinc,incipiacjaropi^noncenerL  £tefialluaio 
increnientnmJatem,:ttaqiieiiqaiddelMcor,  8c  verbicau£i,pactem 
iuodifCT«ntionem,attt  quem  alinmmodamcontiaaamqi  adquifi- 
iieritjtdpignorinoncrit.  St  dominusnudxpropriccaris  rem  dederit 
pignori,&ciacocdatvfusfru6kus,ctiamhicpignoutcncbicur,(f././f(j»- 
.ueneru,i%.%.iMj^ignji^.  Eftcnim vfusfrudus nudumjus vbicon- 
'  innAttSjeft  cumpropriecacejampliasvclcparatii  quid  cohfidetariboa 
poced.  Quidocmtian  fTuduarius,quiiasvfendijdedit»f»r6prietatem 
adquiraciMrix  credidexim  fuadum  iprum cencd ,  quonia  proprietas  eft; 
rcsprincipalisj&  cumtantu  jus&  Icruitus  pcrfonalispignoridacafic, 
ablurdum  fic ,  ip(am  rem,  quam  adqujjiuicdcbicor,pigaorienc.  £c 
<ttm  igi  c  u  r  fr  udr  hoc  inodo  niiiaiaryqiiid  j  a  pignon  eric  aui  an  tta  cre* 
«ditor  jaspi^ncttis  a0iife«fI)iieimi«0iaias(Mm  efle  vfiimfa^ShBn» 

.  I  ' 


VI- 


l 


t^t  DlE  Pi c  N.  Et  Hy  p  o  T. 

*c  quoac)  jns  crcditoris  perindc  habcndiim  Ac  /i  vTusfru<5tus  adhuc  (t- 
paratuscllct.  Er  cum  hocmodo\  fusfru^ftiis  pgnori  tradi  folcatjdo- 
iKcpecuni.iloluatur  jureluo  vreturcrcJitor,i:,ivth^(5lcnus  non  at- 
tendatur,c|uodfrucluan-)sdebiror  pioprictatcm  adquiliuit.  Quid  fi 
ctnphytculiautrupcrhciciautahasacccdatpcrtcdtu  &  dircdlum  do- 
nrnn'mn\}  Burt.in  l.i.m pr.  :ii  rcrs.  iri  ^eife  di pignor.na  diftniguit,qu6d  li 
crfcdum  dominium  qiijcratnrtx  caufa  ilhus  juris ,  quod  quis  ha- 
cbat  in  rc  ,  vcluti  qiiod  t)uis  habcbat  pubhcianam  &  complc- 
uit  vfLicapiomem,  runc  rcs  ip(a(it  oMi[;itatotaquahseft  •  Si  vcrotlo- 
jnimum  dcbitorquxliueritex  ahacaufafeparata,tunc,non  video,in- 
aiur,quare  rcsilla  dcbcatin  obligationcmincidcrc  :<juampofteriorc 
paitem  nenfitisuitclhgo,  Planc  ii  v.c.Emphyteuta,quirem  pignori 
tlt  dir,confcquaiurdiredlumdominiu :  non  dubitarc  aftirmarc,  quod 
ius  pi^nuris  lunul  augcatur  ;  neque  cnim  empbytcuta  nudum  ha- 
ber  vTumfiu^kum  ,  lcd  cft  inftar  domini ,  &  ipfam  rcm  pigno- 
ri  obhgat  ,  (^uamvt  creditor  aCkione  Seruianaperfcquipoteft  :  & 
lioctantumcommodi  con{cquiiurcrediror,  quod  jamdifticihus  ju$ 
pignorjsc«inguipotcft.  Siarcapignoridata^cccdificiumpoftcaim- 
pulitumpignon  tcnetur,  (quiaacdificium c€aiiloio)l.domo.ii.deptgn. 
*cl.  Adeocji  multomagiiidcm  juris  etu,h  domo  pignon  dara  ,fupcr- 
ficiescxufta,5<:poftc4acdihdum  ahudimpofuum  fucrit:quoddoccnt 
/.Pu.v/f«.i9.^.i./.v//.</f^;^«.iiueipfcdcbitorimpoIuetita:dificium,liuc 
^Ww^.dUtA. i.  quo  ca;u  Mi  creditor  agcns  hypothccariatcncatur 
poflcftori rc&nticic r\|  t  nir.svidtbmius  Ubr.f.Q.m  Tr.  deAitioru  hjpO' 
f/>t'i4r/.i,&anhu:..  utftctcxct-  liojmpcfiLrunT. 

Amphusi"  ^pcril.-  pjgnon  nt  xa  ftt ,  criann  partusc^eanati  pi- 
gnoris  vmculotcntntui  lf.;/.iii.7?jf!i^ .  v/rj/<  Li.Puultu  19.  S.  i.depign, 
I.i.C.d^f^rniptz.  quod  proocLiinn  vcrclcruis  8c  macipijs:naqui  redc- 
ptusab  hoftib°c;1  .licctinTcrimdii  prctiumiolifaTur.fitloco  pignori* 
obhgatns  pcdcmtori  ,  vt  damiuslibr.  pixccd.  fubfp  cicbusiacitx 
hypothecar  fpcciahs,  &  poftcactiamaicmgemus,  tamcn  cxco  naci 
non  funt-codem  jarc  l.pr^f  s.  8.  -C.  depofTlim.reum.  Sed  Scilludquo- 
q  in  verc  manciptjs&  .mc/Uis  Jimitaiur  m  J /.!:«?. ^.i.Sipartus  & 
tiu<;quodcx  ancillanatum  cft  domininm  ,  perucncrit  aa  dcbito- 
xcm  :  Ccteroquin  fi  apud  ahum  dommum  anrilla  pcperit  ,  par- 
tum  non  cfTe  pignori.  Ex  quo  rurfus  apparct  ,pcr  pignus  tacitum, 
•^ucd  ia  acccOionibus  acditoi  habct  ,  nun  ka  adtici  ,  qux  acce> 
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d«nt,  quoirodoca  adfcda  funr ,  quac  principalitcr  pignori  ccncn* 
tur  :  liquidcm  dcbicor  alicnando  mancipia  in  fpccie  obligata  non 
poccftcthccrcquominusdurctpignus  ancillarum,  at  potcftfaccrc 
ncmcaufampignoriscadacpartus:  Hquidcmfub  tacica  quaficondi- 
uoneacccilioncsobligataccnfcnciir.  i\  carum  dominium  pcruene- 
nc  ad  debicorcm:  quacondicionecxiftcncc,  jam  dcmum  iltarrescf- 
hcaciter ,  vt  alia  obligata  pignori  intelligun tur.  Et  tamen  Umicationi 
Uli  Fauli.tcxtus in  l.ficonucncrtt.  i8.  S.i.dtpignor.aii.  vidcturcontradi^ 

ccre;  vbi  dicicur  ccncri  pignori  partum  ancill<j,qui  poft  ancill£  vcndi- 
tionem  nacus  fic .-quod  & probac/.  i.nipr  de  Saln. tnterd :  huius aucen» 

vc'qidominmmaddebicorcmnonpei  vcnir:Communisg|  &ceccro- 

rumconci^liatiocll,quod»«(i./.i8.patcus&natu$&conccptusfitapud 
aimm.Scd  m  (pecic  /.19.  fit  conccptus  apud  dcbitorum &  quod  hoc 
^lu  quoaammodo  jus  in  partucepcrit  habcic  dcbitor,  cum  quc  jure 
&quacaulaccnicaturalien3taancilla  jam  fcerus  in  vtcro  quall  pais 
quidam  vilceium  matris clfe  ccnlearur.  Nec  fanc^  aha  componendi 
ratio  (upcicft,  )uxca  quam  paulo  pinguius  accipi  opoi tct ,  quod  Pau- 
lusini/./.  i9.requirit,vtdomiumrapcruenericaddebicorcm  Quam- 
uis  vcrendum  fir,  nc  hic  vc  &  in  ali;$  mulcis  capp.  &  quarllioniblrs  dc 
parcuanciila:.  in  maccria  vlucapionis  &:  alibi ,  non  latis  intcr  ipfos 
JCros  con ucnenc :  Ccccroqnin    /.  1 8 .  §.  > .    p,g„.  act.  rc^a^  accipi- 
turdcancillapraegnanccquia  dicicur  aUcnari  cum  fukcau(i  •  quod 
lan6  non  rcaa  dicerccur  ,  fi  ancilla  vacuo  venrre  vcndica  fuillcc  • 
jud  quis  id  co  rcfcrrc  vclic,  quod  ab  inicio  cumanciilapienori  ob- 
iigarccur,hocip{ura  cacicc  vidcatur adum ,  vc  partus  quoque  tcnca- 
<tur  :  quomodo  ii  -cxplices  ,  fucric  antinomia  impiacabilis  Porri 
amplmsdicit  Cjn.ini.i.c.depart. pign.  quodfeecus  vcl  partos&«ia- 
tcobiigationcmmarriscdituspignoriCt,fiita  tcncr  fit  &  rcccos  ad, 
huc,  vt  non  polGc  clTc  fmc  raacrc ,  quod  Salic.  ibi  admictic  fit  vua 
cum  matrc  c.^dicus.    Fonc  illa  Cyni  femcnria  non  fir  impro- 
babili$,li  tcccumaut  partum  adhuc  ab  vberc  matris  pendcrc  pona- 
mus :  quamuis  ianc  ifta  non  fint  facilcextcndenda :  &  vtiqi  partus  auc 
foct  editus ommno  jam  a matrccft fepararus. Huic  dc cxre pianorata 
natis  ,  eft  aAms  quarftio  ,dc  his  quarex  rc  al.asoriuntur  aut  fiunc.  S 
Si  hlua  pignoii  obhgaca  fit,  ligna  ctiam  c^fa  pignori  tcncntur. 
m  Ug.  3.  c«/.  m  qHib.  uuf.  fign.  tmt.  fccus  fucru! 
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li ex  lignis  jam  nauis fadta  fucrit ,  nec  enim  nauis  pignori  crit  l.fi con^ 
uentrit.  tS.  S.fiqHis.^.dcptgn./id.  quoniam  hic  rcs  jam  tranfiit  m  ali- 
am  fonnam,  &  quidcm  talem.qux  non  fit  rcducibilis  ad  priorcm 
formam  &  matcriam.  SdUctt.  d.  loco.  Segn^m.p.  r.  menibr.  i. niim.iC. 
Quod  cx  locaillo  communi  dominij  mutandi  &adquircndideci<- 
dendumvidcrur  ,  deqtio  trafkatur  mS.cumtx  aliena.  Infi.dtrer.dmf, 
Ccteroquin  an  muMia  forma  rci  pignusfiniatur,diccmus  mfr.  libr. 
vlf.  Qtitb.  mod.  ptgn.  folu.  Scruo  pignorato,  pcailium  non  continc- 
tVK.  l.i.^.i.depigiiortb.  nam & in vcndttionc  ferui  fcmper  pcculium 
cxccptum  inrelligttur.  l.  ^.de  euuiton.  Et  pcculium  cnim  ,  neque 
pars  lcrui  ,  nec  reuera  cius  acceffio  cfl: ,  (cd  prorfus  quid  a  fcruOi 
icparatum,  &  ptand  nihil  aUud,quam  pecunia  domini,quxIibcr- 
inwc  cx  aibitrto  domini  (cruo  &  conccditur,&:  rurfus  rcuocatur. 


C  A  P  V  T  XI. 

De  ^Artu  Aut  fruMus  exprefse  ohligAtis^ 


1.  Adl.i\.%.^.Qutpotior. 


2. 


Annece^e  fit  fundmn  tititAncilUm  ejfe  inbonu  tempore  pignoris,  vr^M*- 
Hus  &p4rtm  teneantur? 

3.  Jdl.i.^.i.  deptgnor. 

4.  Antene/tnturfruclu)  bona.fidcpercepti.fedm4lcconfHmptif 

5.  QHidtn fruQibus  extaiitibus  &  bon.t pdeperceptis. 
2  6.    Quid in frjidibus  iiiab fideperceptis  &  confumtis.. 
i  -  7.    Amphusadd. l.i.S.i. depign. 

m 

^^ONtamumrcscxiftente$,(ed&  quaf  nondum  funt  ,  &futura5' 
•^^funt,  vcniunt  in  pignorisobligatroncm.  Nccloquimur  hicdc 
gcnerah  obhgarioncin  quam  vcniunt  etiam  futura£<:  pod  quziita^H- 
cct corum  nuUa  nominatim  mcntio  fafta  fit,/.  vlt.  Cod.  Qiuresptgn.obl, 
dcquodiximus/w/).//^.  i.Seddcrcbus  futuris  fpccialitcr  oppignora- 
tis  hic  tradbmus.Ita  partusanciilae,  &  fruckus  nafcituri  rcdtc  obli- 
gantur  :  l.&qua  15.  dcptgnortb.  vbi  tamcn  parum  accurate  vfusfiru- 
ftus  quafi  cum  frudibus  coniungitur:  Sed  &  vald^  ambiguc  firu- 
£bus  pendcatcs,fo[tc  anadhuc  immaturiyappellantur  fucuri,Cunftac 
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finc  pignomipoflc,aiiidqaidexfandonacament,/^0/i«r.ii.$./  dt 
QHt pot.  £1  ic  auten  luec  hypotheca  conditionalif qiiO|damtiMdb4c 
iiinulindiem,^iapignodefltcacuernc^inceIligwinicSi  ic  Cvm 

nsLfctnmt.argum.l.ifiterdum.^i.tnpr.di  V.  O.    Ec  prarrcrea  valdc  hicr 
obteriundumc(l,quodaicJCciuin(f. /.  11. §.  j.vt  hocpignus valcar, 
opoi'tcrevtfundus,cxqupnarcicun  fcudu&  ob]igantuc,.eo  ceropo- 
le  qao  «oniiemc  de  pi^Me  >  fit  in  dpmtnio  vel  in  bonis  debiiorit. 
Licec  enim  ipii  fiudhis  prtncipalitcc  obligentur ,  cameR  (emper  in 
fc  fctrncnt  nacuram  acccllorij ,  adco  ficut  inutile  cft  pignus  hindi»  . 
qui  tcmpore  conncntionis  in  bonis  non  cft  ,  vc  mpca  difputa- 
mmus,iuneccenec  pignus  fru(5tuum  ex  fundo  nafciturooKQ  »  <^ai 
ftoikeftitk  boQi»  debitoris*»  Id  4iie  to  iSiu  $.  3 .  ictdem  leipondienir» 
dirpacmatidUBoblig^copigpoii  »  Sc  niiBinim  non  valere.obligaci- 
onem:  panus  >  ntfi;  tetnpoce  oomicntiotus  aoomik  fiictit  in  bonis 
dcbitoris.  Vbi  primo  obferuandum ,  ex  ifto,  non  pofle  inferri, 
^ihccrc  n  ccmpore  conucntionis  ancilla  flcin  bonis   licct  poftea 
apud  ahum  dominum  paccusconcipiatur6c  na^cacuc,quodeftcon> 
mLu%,i.Apiffi$r,l  ?4ir/«».i9.§. i.mUih  Sr hiteDimittiid  obftat. 
<{uanuntt&parcus  pignorifit,  quod  ille  nimiquam  in  bonis  fuit  dc» 
biroris,  nec  ei  affc^us  fuit  dd.'tc.xttbus:Sedhxcc^{cnicnu3.d.l.ii.^» 
fide    Quipotior. quod vrpigpus  partus  naldturi  valeat ,  mfiipcr  an- 
ciilam  opoctcat  cfte  in  dcbicoris  bonis>  eo  cemporequo  cenucni- 
ac  de  pignoce^pr^fupponendismantfmei&alijstexxibiiMft^qiiodpar-- 
tum  vciqoeconceptwmefle  opocteacapoddebicoiiem..  Acenim  poc*i 
r6^icnipilbuBmoqet»<|aod  non  vidcaturneceiTe  efle,  vtancilladc  itk 
bohtscoraicntionis  tcmpore,fcd  vtiq-,fuificiat,in  bonis  debitoris  cam 
eflc.eotemporcquo  narcicurpartus ;  cumvtiquepcr  fupcrucnicnti- 
am dominij^  pigmis  confirmetur ,  cum  prxfcrtim  ipfe  debicoc  nihil 
poffic.obijceie-ccediton^^q^uorahnu  btc  pcrlcqui  poftitpammKiiaf* 
BttrexanciUa,  quaepofteftindomimaeiuselle  cepic.  Tciaoccar- 
nmc  ,  quac  dici  poflunt.  i.  quod'  arg.  rubrAnd.l.n.  %.  ^.tradatur 
dc  jnre  priotitatis  inter  plures-  creditores  concurrentes  ;  Finge 
panum  ancilix  ,  cum  ea  nondum  eftct  debitocn,obfigacum.  Ti- 
VLO ,  poll  cum  eioseile  coBpillec,  obligacnm  Maniio  fiiifte  ».  poffic 
'  «ynidi.hiiiic  cfle  pociq|«mi.  Sied  ^e  locos  ille  fimpliiBiec  de  |uir 
fi^piodf  lo<|oitiir,  &  vbi  pigpiasconQalefcic  per  fapenienieiitiaii» 
«Mni|;  \,  m  |ccnHx4isur  xetco  >  n  perinde  habcan»  ^  tc  4tem^ 
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poreconuentionis  res  debitoris  fuiflct,  z.  clici  poiTit ,  eo  pcrrinrre 
dccniunem<f./.ii,§.}.vtli  forte  iplc  partus  ancillae  poftca  ex  aliq\ia 
caula  addcbitorcmpcrucniat,nonob idpignus  confirmctur, quip- 
pccuniparcus  tempore  conuentionis  necdum  inrerum  naturafuc- 
rit ,  eoqne  quod  dc  confirmatione  pignoris  pcr fupenicnientiam  do- 
mitiij  traditur  ,  huc  rcferri  uou  pollic  :  Ccteroquin  (i  ipia  ancilU 
perueniacaddebitorem,ik  apud^um  partus  nafcatur,  pignus  vcile 
futucum.  ).  dici  potcll ,  quod  in  dJ.  ii.  inteiligendum  lit, 

incillam  ccmpore  conucntionis,  certo alienl ,  tum  apud  alium  tu- 
illc.  Et  cum  dicimusrcmalicnampignoridaripollCjVtconhraKtuc 
dominioiuperuenicntc,  non  intelligmiusrcm  ptorfus  &  ceao  alie- 
nam,  ledeam  qux lit apud  debicorem  ,  Sc  ita  (it ,  vt  eam  tamquam  ia-^ 
am  pignori  obligcc  :  quod  apparet  hoc  argumcnto  ,  quod  vt  fup. 
probauimus,nonconualefcic  pignus  rei  aiiena:,quam  creditor  eire 
iciuic alienam.  Itaquc  fi  ancilla fucric apud debitorem ,  &  hic  anciil.« 
illius  camquam  fusepartumpignoiiobiigaucricdubitandumnoued, 
liiperucniente  eiancill.Y  dominio  ,  partum  natum  omnimodo  jure 
pignoris  obdridbum  cife  crcditori.  Jam  dc  frutiiibus  amplius  vi- 
deainus  :  QiJ^dinhis  juris  fic, di(lin(^im proponic  Salicec.  in/.{.C. 
In (jfuib.  CMif. pign. uc.  &ml.i.  ^.prddmm.  i.  depignor.  V bi  cgo  hoc deli- 
dero,quod  confufimcra£katvtrumqicafum,quofruclus  exprefscfunt 
obligati,&  quo  tacite,cum  prqdium  ellec  obligatum.Qijoa  mihi  qui- 
dcm viiiose  heri  videtur;  nec dubitauerim  plus  opcrari  hic exprcllam 
hypothecam  quam  cacicam.  Videamusdcexpreira,  qualis  proponi- 
turin  /.  I.  §.  z.depign.  &  eum  locum  contra  Ant.  Fabri  dec.  9J.  cap. 
1.  &  feqq.  nugamenta  alTcramus.Equidcmquodadipfum  etiamdc- 
bicorem attinec,qui fru(flus ex prxdio nafcituros  pignori  obligauerit, 
nonputemadeoarticifiu(ftus,quominus  ijs  id  ncccflitatcm  famiU- 
iacj&c.rcdc  &  hberc  pollir  vti.  Sed  fanc,  ii  quos  redegit ,  vltra  nccci- 
litatem.&itaincrcditorisprxiudicium  alienaucrit  ,  eo  nominc  ia- 
i\c  tcncbirur  adlionc  hypothccaria.  Id  pcr  argum.i  maiori  prob.i- 
turcx  d.l.i.^.i..  Debitorprxdmmpignori  dcdir,  &  fimul  padlus 
cft,vc  fruAus  quoquc  pignori  cllcnc  :  poftca  prjcHium  alicniuit ; 
quxritur  quid  juris  creditor  m  frudibus  habcat Rcibndct  Juris- 
confultus,  ii  poHefloc  idemque  emptor  boryi  hde  frudlusconfuin- 
plcrir,  Seruianam  a<^ionem  pro  frudlibus  non  compctere,  nec  vtiltin 
quidcm.Dubitandi  rationcm  proponit  ipfc  JCcus,quod  ucc  vfucipi- 
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one  qoidcm  caurapcrim.iturpignoris;&:omnmo  cciTum  liquidum- 
■tjuecrt,  quod  pcr  cxceptionein  doniinij  non  Tcpcllatur  adirio  hypo- 
tliccaria,  quippccum  rcs  cum  fuacaiifa  aJicnetur,  Scdrefpondecur, 
{ praetcrquam  quod  pcr  conUimptionem  rcs  omninocflc  definicjali- 
am  rarionem  c^Te  rei,  quac  cum  pignori  obligarcnir,  debiroris  hur, 
aliam  liorum  frudtuum,  qui  numquam  dcbicori*  hierunt.  Ex  hoc  au- 
tcm,qiiod  profiutiibus bona  fidc  coniumpcis  hypothec.  ailio  nc- 
gaiur,  iria  poHe  videntui  mfcni.  Prmio,  qaodli  tiu6lu$etiam  bo- 
na  fidc  pcrccpcos  mala  fide  cmptos  conrump/eric  ,  hypothcca- 
xix  aftioni  fit  locus  Ant.  Faber,  qui  hanc  rcm  traftac  </.  ffr./JM^. 
dut,loco.du.^^.c*f.x.^.& 4f.  irrider  coniequcnciam  ^  (ententiam  4 
iftam,  &  omnino  pucat  fiudus  fcmel  bona  fidc  pcrccpcos  ,  non 
polfe  mala  fideconlumi,  cnm  poflcfltw  fcmcl  fadlus  fit  corumdo- 
niinus.Scdinfubtilisobte^oefl.  Nara  vtloquamurin  terminispof- 
feflbrisnondomini,co»ftaicompcrfuperuenicnremfcicntiam  rci  a- 
licnae  conftitui  iti  mala  fide:  conftac  eriam,cttm  dum  bonam  fidcm 
habcc,  perceptionequidcmdicifruftusfuot  faccrc,  fed  reuocabili- 
tcr  ,  iia  quod  inccr  oiTincs  conftar  (cxccpro  forcaflis  vno  Donelio,  , 
^  fi  quis  aliuseft  )  fruiSlus  adhuccxftantes  reftitacrc  ccnearur.  Et 
quaraquamproptic  magis  &  in  maccna  vlucapionis  dicarur  cflc  ia 
nialafide  ,  qui  fcic-rem  non  cfle  fuam  :  ramcn  cum  cninccrc  rein 
non  folum  poflitdominus ,  iederiamqui  eam  fibi  obli^acamhabet, 
crcditor  ,re<ite  quoque  dicuureilc  in  mala  iide  ,  qui  tcxt  mn  cflc 
•altcrioppignoratam.  £t  llcut,  cni  fupcruencrit  maia  fidcs  ,  &  fcic 
rcmcflcaltctiuspoftquampercepitfru£lus  ,  fi  cos  quos  jam  ftit  fibi 
rcftiiuendos,coixfumat,  non  poicftdici  eos  confuracre  bona  fide  ; 
kanccille,  qwicos  confumit  poftquamrefctuit  rcm  altcri  dlc  ob- 
ligatam,&proquibaslcic  fc  hypothccaria  adioncconucrriri  poflc: 
Ecenim  &  fccundo  infertiw  ,  <quod  fi  frudtus  liccc  bona  fide  pcr-f 
cepci  adhuc  extenc,  pro  illis  hypothccaria  adlione  creditor  pof- 
iircxpcria  ;  ncquc  cnim  trcdendus  cft  finc  caufa  fccifle  fru<Skuum 
oonfumptorum  mentioncm.  Hoc  quoquc  ncgax  Fabcr  citato  ioco, 
negacyinqnam,pro  frudtibus  excantibusjquos  emcor  bona  fide  perce- 
pitjvllo  modo  adhoncm  hyporhecariam  polfe  concedi :  hac  vnica  ra- 
rione,qiiac cxrac in  ipfa /  i.^.i. depig.  quod  nunquam  ifti  fru<5bus  debi- 
xorisfuerunt,ideoq-,  \er\)\\mconfiimptot  camquam  ab  imperico  mtei- 
l^ixxca^ic^um^fenfct  cire  expun^enduin.  Nos  concrahanccemc' 
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(crtionciftiuslociin/.  i.  ^.cumpritdium.depignorii.  Scrupulum  autcni 
hicmoiientijjhvetercslncerpp.  (Sinimirum  C;m«j  &  Salicct.ini.  C. 
Inquib.cauf.hypoth.tac.  vbnntcrminishancicmtradlanc.  Duosibica-  7 
fus  dillinguunt,an frudtus  prxdi j  pcrccpti  fucrint  v cl confumpti,  ma- 
nentc  dommio  debitoris :  an  verodominjo  mutato.  Et  adillum  ca- 
fum  applicant  ttcsillaspropofiriones&  ilIatiQncs,quas  jam  dixi.  Sed 
dc  hoccafu  rcfpondcnt  limplicicer,  non  competcrc  hypothccariam 
pro  frudlibus ,  niii  hicrint  Ikti  a  dcbitorc  ;  &  alias  enim  idcm  luris  cf- 
lc,  quod  in  partu  ancilla:,  quem  conltct  non  tcneri  >  li  apudaliam  do- 
minumconceptustuerit  &editHS.  Equidem  non  bcncintelligo  ,qui 
frontc  adcommodentillidccilioncni  r/./.i,§.i.adcafum  ,quo  fiu<iiius 
pcrccptifunt,  dominiodcbitoiismincntc  (  &:itienimilli|apcrte)ll- 
quidemibidilcrtc  htmentioempcoris  pixdij :  Scegrcgia  fcil.  diuina- 
tiofuerit,vt  prsdium  quoddcbitorprocul  dubio,  cum  id  hypothccx 
obiigarctpofredit,  Hngimusadalium  nondominum  pcrucnilTe,  dc 
ab eo  rurfus  tituloempii  in  alium  tr.insl.itum  fuille ;  quod  illis  fanc  c- 
godefendendum  reiinquo.Mihi  vidctur,quod  in  rf./.i.!».z.rc!ponlum 
eft,re(tlcdefendi, obtincrcincafu.quo  pcrdium  obligatum  ab  ipfo 
dcbitoreinemptorem  translatum  fuic  ,  &qui  cafus  omninoamicus 
cftiitcris,  &  quod  intelligit  JCtuscafum  mutatidommij  ,&  quod 
dcbitoris  dominium  amplius  non  cft,  ex  ratione  dubitandi ,  qua 
JCtus  ibidcm  vtitur,  apparet ,  quod  nimirum  hypothccaiia  adio  pcr 
cxccptioncm  dominijnonexcludatur.  Et  quod  fumunt  argumen- 
cum  a  partu  anciilx,  non  videtur  reOie  concludcre ;  vei  quia  in  l.i^.dt 
/>t5«     quam  citant,  .igitur  de  partu,qui  oblig.itus  cft  tacicc;  vcl  quo- 
niam  noniravtfiudlus,ita&partusomnimodoproaccclTjonceft :  & 
imo*profrudupamimnonc(le,&inaliis  quociuc  animalium  fqeti- 
busnonidemiusquodin  partu  obdruari,  conltat.  Et  vidcri  tamc» 
polHt  duriufculum,  vtfrudtus  quosemtor  &  polIelTor  barie  fidciim6 
dominus ,  fuainduftria.fumtu  &  laborcfeuit  Sc  pcrccpit ,  ipfi  pcra- 
dlioncminremhypothccariam  polTintaufcrri.  Et  an  igitui  intcrfiu- 
iflus  hic  diftinguimus,&  fortc reftringimus  d  l.i.^.ciwiprxdiuw., ad  firu- 
^usnaturalcs ;autanin</./.  i.  §.z.  ponimus,  fundum  um  adtbitoic 
culcum  &  fcmina  in  agrum  fparfa  fuiire,&  dc  fiu<5libusillius  aniii  cftc 
tancum  quxftioncm  ;quoddici vidcturnon  improbabilirer :  &  vcri- 
ficacurlatisdecifioillahocquoqucpolitocafu  .cumratio  illa  fit  du- 
bitandiimodccidcndi,  quod  de  fructibus  fuic  conucncum;  &  ncc 
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poteftclcbitorcrcdiconucnifTe  dc  fru(5^ibus  feqq.  annorum ,  &  qmi 
altcriusdomini  opcracltent  proucnturi:  Er  vcro  itaquoquc  pofito 
calu,  fupcrcd illaratio  dub.  nihiiominus,  quod  fru^lus  dcbiroiis  noii 
fucranr,ncqucenim  quicolitfniidum  facu  frudusfuos^fcd  quipoft- 
«a,cumfundum  boruhdeponidcrci,co$pcrccpit.  Scd  dej  his  fortaflc 
aimis  multa. 


Capvt  Xil. 
De  rchm  quA  pignorart  nonfoffunu 

I.    Adl.^.C.qiu  respign. 

X.    Ad  l.  il.de contr.em. 

5 .    De  bomimhtii  libcris  &  redmtis  ai  hojiibui, 

4.  Ad  l.  i.  C.  de  p4ir.  qni  Jil.  dijlr, 

5.  De  reprdfdliu. 

SAcishadbcnusdixinius  dc  rebusqusepolTunrpignorari.  Supcrcft 
vtaliquid dchis dicamus  ,qu;c non pollunt.  Et pctcndumiftud fc- 
rc  cftex  communi  loco.  N.im  primoomnium  rcs  quxDonfuntin 
commcrcicr,  cadcm  ncc  admittunt  ncxum  pignoris.  Et  funt  cnira  rcs 
hs  nullius  in  bonis,  rcm  autem  pignori  nexam  in  bonis  dcbitoris  cHc 
oportcc.  Talcsfunt  res  publicx,  facrac, Hindl^', religiofx, dc  quibus  /. 

1  j.C.^tfrfrfypi^w.adqucmlocum  dc  monumentis  loqucntcm  Accuif. 
duas  ponit  limitarioncs  i .  quod  ius  infeiendi  polTit  pignori  ob!ig.iri , 
pcr  /.  C.C.dereligiof.  (  mclius id  probat  rextus in  /.  monumema  i^.Cdcle- 
^4f.)fcdnoncftcavcrahmitano,quoniamiusinfcrendi  non  cftdiui- 
ni,  fcd magis  priuati luris : itaquc  iftud  ius  ha^bcnas  poiTic  obligari  pi- 
gnori,  cum  &  in  alium  transfcrn,  &  vt  opinor ,  ctiam  vcndi  pollii.  Al- 
tcralimicatiocft  quodaliquidreligiofi,  poftit  cum  re  alia  tamquam 

2  principah  aut  quali cum  vniuf  rhr.itc  pignori ncdVi  arg  /. hjtm kgem  ii. 
cum  1.  fl.  feqq.  de  conrr.  empr.  quod  enim  vcndi  potcft ,  rcgularitcr  eriam 
•potcft pignorari l.c).S.i.d(pignorth. Scd  vcreor vt  fbnc  ifta  limitatio  & 
{cntcntiacnafafitcxpiauaintcrprecatione  illius  loci :  cuius  minirae 
hicvideturefrcfcnfus,quafircsfacraveImodica,vcIfolaveI  cum  a- 
luvendipoftitj fed quodhscadiedio,/  quid  famvelreligtoft  ^f?,  em 
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mfe//rwf^pcrcmcatad  caucionem  vendicoris,  vcliforte  parsquxdam 
modica  rcligiofa  auc  facra  dcprclicndacur,  nominedoli  vcldc  eui- 
(flionc  ob  liac  conucniic  non  podic:  Ec  lciliccr  hacaditdione  quo  ad 
modicaloca  vendicoricaucacur ;  Cereroquin  fircs  coca,  vcl  parsali- 
qu.mco  maior  lit  (acra  vcl  rcligiofi,illa  adie<5kio  nonexculet  vcndico- 
rcm,  nccefticiac, quo minus cmtioaut nullalit,auc vendicordceui- 
<5l:ione  tcneatur:  Hisaddcndacfttcrtialimitatioinrcbus  facris,  quae 
famis  tcmporc,&  pro  rcdimcndis  captiuis  polTuntoppignorari,  l.fan- 
cnms  II.  (^altitsx^i.)  C.  de  SS.  Ecclef.  N.  7.f*i/>.8.    Exnumcrorcrum  ^ 
qus  non  funt  in  commcrcio,  funt  homincs  libcri.  AnriquilTimo 
fure  liquer  8c  ex  LegeRomuli  fecus  fuifle  in  filijv  fam.  quos  paircs 
cciim  vendcre  jurc  porcrant:  (cd  eo  jurc  non  adcodiu  vliRomani 
fucrunt.  &:  venditioncs  vcrxin  imagmarias  mutacx  :  Sc  omnino  hac 
quoqne  perfonaeomnino  cxcommerciocxemtae,vtnecoppignora- 
ripollint,  de  quarc&limul  corum  pocna,  qui  lcientes  talcs  pcifo- 
nas  pignori  acapmm  r.l.i.Cod.depatnb.quijihasdtJh.  L  vltitn  qiu  ret 
pgm.  obl.  l./iuifiltos6.  Cod.eod.N.i^^.cap.y.  Ercxceptioumcnhicad- 
dcnda  erit       2.  CW.  patrib.  qm  jil.    Quod  li  enim  impiae  «Sc  fami* 
caulalicctfilium  vcnderc  dtcl.l.i.  ctiam&:  multomagiseum  pigno- 
ri  darelicebit:  vbi  vtobiterannorem ,  nonUmt  probandi  ,  qui  lc- < 
gnnt/4w^«lwo/e«fOf&iraexplicant,quodpatri  tantum  liceat  vcndcrc 
liberos  recentilfimc  natos  Sc  adhuc  a  matre  rubentes  rccentei.  Ec 
quisvcrotalemancipium  comparet  ?  Etnimis  ftricla&anguilafiic- 
ritiftapcrmidiojcum  pauciores  fmt,  quibus  &fub  ipfum  fiimis  per- 
iwrgcnris  tcmpus  vxor  commodc  filium  pariat.    Et  quod  licuerit 
•  filium.qucmuis     multis  vcndcre  pacri,  probat  locus  ex  Balilio  ia 
ferm.  'ofi<  sA^t/»-*^*? ,  vbiinducit  Patrcmlccum  difputanicm ,  an  fc- 
niorem  an  juniorem  filium  potius  diftrahac  ;  &  ex  his  qu£  ibi- 
dcm  lubijcit  apparct ,  lerio  illum  &  vere  illa  diftcrcre.    Et  ma- 
gis  placet  vt  in  diii.  l.  2.  legauius  cum  Haloandro  fatigutmUntVS^ 
vrjeferamus  ad  patrem  ,  qui  t«  cnhiyx^*  &  vifcera  fua  ,vtcitato 
locoS.  Balilius  loquitur.vcnderc  videtur.  Er  quxpropriori  (cntcn- 
tia  ad  eum  locum  cumulat  Gothofr.ncc  hilum  probant :  nemo  c- 
nimnegat,  librosrecenternatos,  fanguinolenros  &  adhuc  i  matrc 
-tubcntcs  rcdc dici.  Scd  talcs liberos proprereain  d.  l.  x. inieliigi , ni- 
mistrigide  infertur. 

Votib  in  liberis  hominibas  dari  folet  8c  alius  cafus  fingulans.quc 
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&/;t.i.intciTpeciestacitqhypoihccinotauimus :  qnanniis  vitlc.mtKt 
inrtarrciuorunn,quirc(.lcn'.pti.ibhollibus,  apud  quos'crui  fucrunr, 
adhuc  vinculopignorisatriiicii,  &ip{iquidcni  foh  noncx  iliisnati  : 
dc  qua  lecft  rcxtus  ;n  t.z.C.dtpojHim.reu.  qua:  docct  non  cflc  icuera  .id- 
hnc  lcruos,&  in  cauia  qua^i  pignoiiscHc ;  liquidcm  vt  primum  cx  ho- 
ftibav  funt  redcmti ,  iam  veie  lcruiellcdcllcrunt:  Itr.q-,  hoc  pro  excc- 
ptione  &calu  lingularircctc  iiabcTur.ttproindcctiam  quia  (crui  r.on 
uint  prctio  oc  lytro  a quocunque  pcUuluto  vinculum  pignoiis  lolui- 
tiii.ln /.8.C  fff<i.     ncgantur  libcri  pignorisiocociTc ,  quoniam  pro 
lus  prctium  datum  non  lit :  vt  appaicat  non  fignificari  natos  ex  ea  qu^ 
jampeiroluitlytron,  in  quanulla  clVci  dubiiandi  ratio;  fcd  qui  naii 
Innt ft.iiim  polT: rcdcuiuoncm cx holtibusjcum adhuc ipfa mater  vin- 
culo  pignoris  attincictur.  Quod  li  prcrium  icdcmtione  Toluerc  nc- 
quanr,quinquennalib«so^crispia:i\i{islibeiantur </.t//.  C.  depojlltm. 
Interiniautcmretincriponuntiurc  pignoris/.  1  h-l.deUb.hom.exhib.l. 
fipairei^.  decapt. &[oJl.  rcd  l.i]uitejlAmcmo  10.  %.  x.detejiam,  (  vbi cxprcl- 
Te  ncgatur hos cile  leiuos^^ l.feiiatus 4}.  §.i7/  de lc^at.i.  Extrahunc ca- 
fumnuliumhberihominisnccvolcntisquiderti  pignus  cft,  maximc 
poft  Lcgcm  luliam,  lubbtoillo  vctcririgidoiurcquocrcditorcs  po- 
cerantdcbitoiTsnonlblucntcsducerc&in  vinculis  rctincre:*le  qua 
j  rc ahiique  c6  pertincntibus  tradlat  Hottom.  dl  qtuji.i^.  Conncxahuic 
dilputaiioni  quqftio  c  ftde  repi  a:fali:s  vt  appcllant,&  an  proptcrdcbi- 
tum  aut  dclicium altcruis,  ahum  &  v.  c.conciucm  liccat  rctinerc.  Eas 
oliminGcrmanianonFuiircillidtasprobat  Auth.  Habita  C.  tte  fil.  pr9 
fAtre,\W\  ftudiolishocbcneficium&priuiicgiumdatur ,  nc  ob  dcU- 
ftum  veldebitinnaltcrius  ponjntdctincri;  vtapparcar  cx  cauiis  tum 
ciuilibustum  ciiminalibus  huic  ictentiom  fuillclocum.  Suntqui 
putant  fimilcmiftis  rcprxiahis  fuilIcclarigariorem,de  qin  Liuiuslib.i-. 
In  Vcliternos,  inquit,  quod  totics  rebellallcnt,giauircr  fjeuitum,mu- 
ridciedi,Scnatusabdudus,mllique  rrans  Tiberim  habitare,  8c  vt  e- 
ius  qui  cis  Tibeiim  dcprehcnfus  clfet,  vfque  ad  mille  pondo  claiiga- 
tiocircr,necpriufquam arie difl'oluto,is qui cepiflctcxrra  vincula  ca- 
ptum  habcrct.Scdlaneillacaptura&  apprchcnfio  non  fuit  ob  dcli- 
tVum  alicnum.  Propius  imoproxime  accedit  «v^^sAtjvl/»  Grxcorum, 
fupcr  quaLcgcm  Athcnicnlium  refert  Demofih.  lU  orat.  contra  Arijlo^ 
crati:m.'f.ay  7i(  ^Kuu>  B^xretTu  >yTi9-«v|;  viore^TtJT»  tJiv  'Sr^<)ffYiy.gciv  eivat 
7»?  •>^{<'A»!4'»'*f  &c.  Si  quis  vioienta  rao«c  pcricrit ,  ( fcil.  alibi , )  nc- 

ceflariis 


Ll  B  E  R  S  E  C  V  ND  V  S»  14I 

«efririasefrcapprchcnlibnesvirorum  :idcft,proximos  cognatcs  ius 
ikabcrc  apprchendcre  trcs  viros,doncc  c?dis  caufam  dixerinr,  aut  ho- 
micidasdcdidcnnt.Meminitiftiusrei&Hcrychius:  ied  latiiis  cxpli- 
cat  SuidaSjtn  hanc  rcnrcntiam,  ll  quJ»  Ailicnicnilum  alibi  fuillf  t  ocwi- 
fui^i^iliiuaciuitatlslncjuaoccirus  erat,  magiftratus  &  ciues  dedcrc 
nollent cum  vcl cos,qui  habebantur  c^dis  rci»pcrmiiVum  fuifTc  Lcge, 
vt  (  qnod c.x  Dcmofthcne  lupplendum  cft ,  J  proximi  cogt^ati  otcili , 
cx  iam  didla  ciuitate  polfcnt  jpprchcndcrc trcs  cmes ,  &:  cos  Athcnas 
irnudiciumagcie,rcdJiiuroscxdi5  rationcm,&  pignoris  vticjuelo- 
co futuros,  doncc  ciuitas  ipfaius  rcddcret  fupcr caedc ,  aut  homicidas 
■Jedcret^Quaelanefunt  iplilllm3erepra;lali«,cx  caufadcliiti.  Notum 
cft,eas  hodie  improbatascfle  j  6c  laDc  vcra:iuftiiia:xationi  non  vide- 
tiu:  conuenirc,  vr  quocnnqvie  etiam  colore  vniusiniuria  vcl  magiftia- 
tus  velconciuis  ,inalteiuminrontemcxpeiat;  lcdtoitaflis  ahquatc- 
nus ciulmodi  ius &confuetudo  a grauioris  iniuftitix  macuia  dcfcndi 
pofltt,  nonincptis  &  friuolis  illis  raiionibus  quas  cumulat  liutniins 
<7tt.f/?.3i.fedhac  vnica,quodintcr  ciuesinuiccm&iplum  magiftiatuni 
eftquidammutuusnexus,&:  vnioqusdam,  itavtiinon  pervnum  o- 
mnespeccare  videantur,fa!temlivnusdeliquerit  ,  rrliqui  omnes  id 
ageie  tcneanaur.&adhoCDbiigcntur.vtiniuciam  paflo  latisliat.quod 
fx  nonfaciam,ipfiquodammotlo  fe  parttcipcs  faccio  iniurix  vidcn- 
tur.  Quacratioapcitiorcftinpopuiatiftatu.qui  cam  in  totaGra*cia 
fere  flotuerit,tanto  faciliusillafupra  cirata  Athenienfium  Lexdefcndi 
potcrit,qnam&:notatolococommcndat  Demofthcncs.  Diflicilius 
ideritin  Monarchia, prxlcttim  cx  Polnicorum  noftroruman  alTcn- 
tatornmopinione,  qui  cxPrincipibusDcostantumnon  faciunt  ,  Sc 
illis fubditos  tamquam  mancipia fubijciunt.  Vcrum  flilli  nonptor- 
fusoblitifunt,  fcajuregentium&abipfis  populis  origincm  trahere, 
fc  propter  fubdi  tos,  vt  hos  gubernent,  c  lle,  paticntur  fc  excitati  ad  ad- 
miniftrandam  iuftitiamcxtcris,  fi  fubditos  fuosob  non  adminiftra- 
ramiuftitiaminpericulumvocarividcrint:  vt  cum  aliascx  Politico- 
rum  fentcntianon frmpcr rc(ilum  curfum  icncrc  liceat ,  fed  aliquan- 
do  obliquari  pofliDt  vcia  ,  &hicquocjue  potius  quam  bella  indi- 
canturpto  repctendis  rebusaut  iuftitia  tacicnda,  hoc  modo  extraor- 
dinariovtamur,  vbialiasquilxfuseft,  ab  illius  qui  Ixflt  magidrata 
ius  &  aequum  impctrare  non  poicft.  Illud  enim  apparct  non  polfc  dc- 
fcndi  leptacfalias  inter  ciufdcm  magiftiatus  aut  principis  iubditos, 
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ncc,nifi  magiflratus  dcbitorisaucdclinqucntis,  adicusfuerit,  &dc- 
ncgaric  iullictam  yHcdc  dcbito  auc  delido  fatis  i«ipciquc  conftcr ,  nec 
pnuarin:      liinr  aiiroritatcm  apprehendcndi  lumacjcd  Cxii  magiftra- 
tusauxiliumdcfuperimploicc.  v^iLuo  concurrcntibusnihil  magnr 
iniquicatis  rcprzlalix  habcnc:  nec  vUiusmomcnci  (unc,qux  conrra 
difpuracHunnius:  Sc  prxcctcris  ineptum,quod  pcne  cx  folo  iurc  Ro^ 
manocontraeasdifputat:  quaii  vcionihil  niliquodeo  cautum  efl, 
defcndipodit, automniacetera,  &  eoiure  non  probata,  iniulla  8c 
barbarafmt,:  Cum  piaetcrca  Ronunus  Lcgislator  tantuminter  fuos 
rubdicosiusdixctit  .&quircprxfaliastuentur.vt  jam  diximus,  inter 
fubditosciufdcm  principiseas  nonadmittant,quam  adeo  limitatk>- 
nemaliorumcum  iplc  Hunniusponat,  dctamcn  nec  tum  onmibus 
ilhslimitationibusdefendiponercpixlaliasdilputet :  apparct  quam 
malc  pene  foUs  Lcgibus  Romanispugnet.Pcius  adducitut  4Mr/;.  bdkt- 
ta  C.nefittujpropjt.  in.qua  imo  cum  Rudiodcxcipiantur ,  in  ccteros  re- 
prxfaliasexerccripofle ,  redius  infertur:  cum  perillam  coniliturio- 
ncm  Ipeciale  bencf^cium  (ludiofis  concenlim  eUe  vlcro  appareat.  Sed 
non  libctpluribus  hiceuagari. 


C  A  P  V  T  XIII. 

Dealiis  Rebw  fqud  non  o^ptgnorantur, 

f.  VetnfirumtntisrufiicH. 

X.  D(  Jpepr^miorum. 

3.  Derehuslttigtofuadl.i.%.vlt.QufLresfigH. 

4.  Ad  t.  iS.de reivind. 

5.  Derebus  dotaltbus. 

6.  Resproinbtta  altenannoM  pojfunt  oppigno/art. 

INftrumentarufticadc(eruicnriaagricultursab  obligatione  pigno- 
ris  Iibera  funt.  Dc quibus  in  /.  exfautores  7 .  6'  /•  8 .  (umakth  feq.C.  qu/e 
respign.  Suntquiadjudicialepignus  icftringi  pollc  tcxtus  casjexifti- 
mant;  quod  &  vctbafere  patiuutur,&:  quod fcilicct  pignoris  nomin« 
in  caufam  iudicati  capiillainftrumenta  non  poffint.  Sed  hauddubie 
vcriuseft,quodSaHc.ibidemcumaIiisccnfet,nec  conucntionale  pi- 
gnus  tcncic ,  vt maxime  volentcs agricol*  ea  obligauerint ,  vel ,  quia 
pr^cfumunturreifamiliarisinopia  ,  &  ciiraaliter  pccuniam  accipcce 

aon 
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fton  polTent  >  &  obligalTe.Sd  ica  quafi  coidi,  vcl  potius,  quoniam  cau- 
fa& hnis (anclionis  dd. ll.e(l,ne |uxca  n^iturant  pignoium , didra^lis 
infl:rumcntis,culturaagroruminipcdiatur,  &  omictanir,  qux  ratio 
mtlitatquoqucin  pignorc  conucncionali ,  quodctiamfircsaliasagii- 
cola  habeat,  creditociutt  luo  poflctdiftrahcrc.  Ceteium  Obrechrmde 
pign.  th.  j  18.  lccus cllc  putat  ni  hypotheca.  Et  lanc  cum  poflcflioncm 
inrtrumcucorumrctincragiicok,  ceflat  ratio  illa  quam  modo  dixi- 
mus.  Attanicncumnonfolutapccuniapollit  tcs  obligata  pcr  hypo- 
thccariam  a<llioncm  auferri  dcbicori ,  pracftat  in  gcnerc  aftirmare , 
quodinftrumcntaharcnon  poflintncfli  pignori.  Eximuntur  item 
ancxupignorisfpespixmiorum  quic  pro  coronis  achlecis  tribuun- 
rur&  peniitancur/.jl^a.  C.^iunspign.  quorum  &in  {.6  de  excuf.tm. 
Cuiacius  memmic, in cxtnnw :  Ec  camen  hic  dubium  facic  /.  conmodu 
40.^crf  f«i.  Andiftinguimusinierpignus  conucntionalc  &  |udKia- 
lc  ?pfopccr(euccrtii,vch*ecexccutionimandafi  pofllt,  aucoiicaccm? 
an  intei'  fpcm ,  &  jncer  prarmia  jam  foluta ,  cum  Salueto  in dtcl.  /.  5 .  vbi 
pucacalia  fti^cndia  pofrcoppignorari,liccinondum  (bluta,vtin  fub- 
lidiumtamentaniumincaliccatexecutioncmfaccrc,  Rcdc  criam 
fenciunt,quiarmamihcumcxemtaputant,  &id  bcnc  ptobant  ter  t. 
ejunommedttu  i  4.^.  i.deremUiLtrt.  Etdcficicnie  rcxtu  fola  ratio  InlH- 
ceret,  quodin  militibus  politacft  defcnho  Rcipublicx,  quorum  ar- 
niavtijsfintlahia,magisReip.  mtercft,  quam  Jiiftmmcnta  loftica. 
C^idam  fub  ic5  prohibitas  pignorari ,  tcfcruntrcs  pupillarcs : lcd  pa- 
Tumfubtilirci :  Et  quidcmjurecommum  vtahehx,  abaliis  obhgati 
hypotheca:  aut  pignori  dari  nonpoirunt.  quid autcm liccai  tuton- 
l^us^fuptadcpcnonisexpofuimus.  Rcdkiushuc  refcrunrur  rcs  .li* 
giofx,  oc  quibusin/.  1.  §.  vlt.  D.  QuArespigti,  Qija:ritur an  rcpcHi  crc- 
<litorhicdcbeat  cxccptionc  ,  qui  prsdium  iitigiofum  pignon  accc- 
pit?  E>jccpcionem  fpccialem  fuifle  Licigiofi  ex  tn.  DeLitigto/is  appa.- 
■rct:  quac  nimiriUTi  in  vcnditionibus  habcbat  locum  :  ua  vt  fi  qui« 
iciens  rc  litigioCim cmjftct ,  eam  vindicans  illa  litigiofi  cxceptionc  ic - 
pcllcretur.Hinc  ita-q-, quaeriiur,  an  quoq-,  in  pignoribus cxccpcioni  ifti 
llclocus:'  Ecadfinnanc.Dd.B<«f-Brf/</.S<i/tt.indiftindic<w </./.!. Vr/f.  Qm 
r«/>/^n.Ecillcip(e  camcn  iocus,inquofundamencum  opinionis  iltius 
jponunc  concrarium  nonobfcurcvidccurprobarc  :  Siquidcm  JCtus 
hoc,quodex  O<5tauenoreferr,in  pignoribus  locu  haberetxceptione, 
iimicat  ita,  quod in mobilibus locu habeat.  &C  ita  .n.  Flor.  UiXio  habcs 

illaau- 
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illaautem  vitiofacfl:  fiuc  lcdlio  fuie fubauditio ,  rt  ET.inmob.  quod 
prxfeitimpcrcam  efficiaiur,pluscfre  rationis,  vtinimmobiiibusdc- 
turexceptiolitigioni ;  quidianccft  a  rationcalicnum  ;  quoniamrcs 
mobiles  rcgulantcrpignorc  tradi  folent,^ccorruptioni  funtfubicclq, 
vtfatileprxfumipolfitta^lam  pignorationcm  in  fiaudem  pctitoiis, 
quiiamremvindicauit,  &:ljbiallcruif,  &:hoc  modo  vt  ellct  litigiofa, 
crtecit ; quodinimmobiiibusiecuselL  Ncquc  vllaluc  infcrrurini- 
qua  conditio  petitori,  quifiiniudicio  vidor  ,dominus  dcclarctur, 
jam  jurc  liquidorcm  hypothccatam  pcifcquetur:  nec  aut  cteditor 
poHidens ,  exccptioncdefendetur:  nec  a^ionc  iiypothccariarcmei 
quiiudiciovicit,poteritauferrc:tum  quiarcm  litigiofampignori  ac- 
cepit:  tum  quia  exitus  iudicijollendit,  rem  non  fuilleeius  quipp- 
pignorauit,  idco  ncc pignori  redle  obiigatam.  A tq;  h sec  ad     i .§ ,  r/f . 
&  quodpignori  daripoifitrcslitigiofaimmobilis.  Scd  quod  Sc  mo- 
bilisresIitigiofapolfitjYidetur probari pcil.fipofi.i$  dcnivmdtc.  qux 
loquiturdehomincpctito.RcipondctGothof.ad  d.l.i.  %.  vlt.  polVe 
quidcmpignoridari,fedpignusreuocari.-  parum  mco  iudicio  fubti- 
liter  ;ncquccnim  de  nudo  tawlo,cuiusnulluseftc<5luscnct,probabilc 
eftJCtum  tradarc.Nimirumitafcres  habet ,  quod  litis  conteftatio 
olim  vfucapioncm  non  intcrrumpcbat ;  qux  poft  litcm  contimpleta, 
&  ade6  portcrtbrc  domino  efFc^to,  furamo  iure  obligatio  pignoris  vt- 
potc  adominofii(flatcncbat:exceptio  vero  litigioli  locumhabcbat 
olim,vbidubiumcrat,  quisuamcllctdominus;  ex  hypotiieli  autcin 
dominiiinalicnantcveloppignorantc  locus  non  eft  cxccptioni  liti- 
giofi , de quafola in/.i.§.i7f.  Qtu respign. agitur.  Itaque opus crat cau- 
tionibusinfpccierf./.i8.</fr«  j'/«<i.pcrquas  confularetut  vi<flori,  ad- 
vcrfusiniquitatemfubtilisiuris,  quod  per  vfucapioncm  dominium 
poiretTori  adicccrat  ;  quoniam  iniquumcrat,  morasiudicij  noceic 
pctitori,  qui  vtiquc  temporc  litis  contcftati,  vfucapionc  nccdum 
complcta,  obtinuilTct.Dici  alias  &  hocpofiit,quodm  di^l.l.  li.dcni 
vtnd.  credirorignorans  rcm  litigiolam  accepcrir  piguori:  ncque  cnim, 
iure  veteri  alicnatio  rci  litigiofa:  oranino  inutihscrat  (quodpoftca 
rouisconftiiutionibusintroduiftum  jlcdtantum  fcicnti  cxccptioli- 
j  tigiofiobftabatr/./.i.<ff //r/^/fl/!  Atquehjrchadenus.  Ucrcbus  dotali- 
busaliquidattigimus/<i.  i.  vbidchypothccagencrah.   Equidem  de 
fu:ido aut  quocunque  prscdio  rcs cft  ccrta ;  fcd  cum  res moljilcs,vt  di- 
ximus ibid.  maritus  polfit  alicnarc,ctiam  ius  pignorandi  crit  licitum. 
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Sed  quid  dc  pracdio  «ftiraatodiccmus  ?  Eius  quidcm  dominium  ple- 
num  m  mantum  tranfit,  titulo  quodam  cmptionis,  &  rcdti  ida  mari- 
to  pignori  obligari ,  probat  1,6.  C.de  yfufr,  Dubiuna  poffic  faccrc  /.  in 
tdtm.  50.  cMjur*  tkt*  qacfemmedamdot«Uati|.|((6nia(acum  via- 
^itmwacm  cribiiit  vxori.  ScdpecUUmnouani  conffjnitioQoiiievi» 
Drbitanccm,  non  crcdcndumcft,  incctcrisdcroganimcde  juri  vete» 
ri:  .Sedadcuracftrcfcrenda&  rellringcndacafum  ,  qui  foluto  raa- 
(rimoQio.alij iusin  rc  Icgitirad  non  cft  confticutum  ,  licut  ^  hjiud 
mantjos  pi;^f  tim  ^^ftimatum  veQdi.^lHcic  ^  nuiiani  vxor  in 
tcm  (!09jCttmoienirhabebic  a^oaem..  Colophc^iut  ip^  tn  gne 
jiiil||*j(in^9buionis  pro  icgula  nQcandvmeft :  Qt^dqoatnm  reni» 
idicnatio  jurc  pcohibiti  cft,  ncc  oppignorarc  cas  liccat ;  a  qua  ca- 
mcn  rcgula  hadcnus  dilTcntit  N<^u<^nt.  p.  i.  mmbr.  y.num.C^, 
feqq.tum  altit,  vc  ipfc  cxiftiracc,quodfupcr  hocCmiucmn  cftin/ Wr. 
C$d,4tn^*d,um0Ljfeffttxcfi!Rtatem6ai:  ideoqueinQdio/Is  idnoo' 
habeve  Ipciim  ;  aimjMiiflWtM.7$.ponicexenxplamiQadftacore»|»C9- 
hibencercm  alicnari  in  ccrcasperfona$.jS«!icmmanAliquidficodio* 
fum  anfauorabiIc,noncftxftimandum  exprohibcntis  ,  fed  obic6ti 
qualicacc.  Ec (anc cum in dubio,  nc quis pofticalicnarc  rem fuara, 8C 
vcid&cereprohibeacur,ii,co4io/am,&  umen-in  4.1.  vlt.  iitingene- 
te  defintcfi ,  quo  d  prohtbiitjo  4imtiom'i  $»Md  infcrac  pignoris  pro- 
hibicioqem,uiieles$Qe|eftacor  fvpe  conucncioconirahencimiMQhi-' 
beacilienacionem,  nec  quartum  dari  po(Iic,noQ,aatiinuhteQo,  qoo- 
modo  nonfalfumcflc  oportcat,quod  Negiizant.  aiV  ,  inodioHs  ilH 
produ^Honinonc.flclocum.  Etratio  panoli  concra  qucrn  dijfputat 
j4eguz«  rcjC^  fe  hajbec ,  quo<i  per  oppi^noraciotiem  je.i  perueiy  cuc  ad 
xiasveQditioiiiSiin  qua  ptgnodse|$edluspnncipaIisconfiftii;,ica  vt  nee 
^alcac  conucntio^  vt  ne  pignus  vcDdere  li.ceac,vc  lib.  (cq.4icernus.il* 
llld  facile  admifcro,  aliquando dcfendi  pbffc  pi'::nijc ,  fxfortft 
>li^cumfitpropccuniavaldemodica,&:quamdi'^  t  ^r^ 
.  .cilc.foluere,&icapienaslucrcpolIii,vcnon/^. 
iuj^ticaiiimne  Rsdiftai- 
hatoi:. 
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Capvt  XIV.  ■  ■ 

t  .  ■  . 

J>e pignore  rei ^ro^ri^)  &An  domino  rcs fia  ehligata  ejfe 

Vldearar  fortaflV  iHud  carcre  ntfone  <!ubitand!  ,  ptopref 
tcxtumin/.«f^l5««j.45.</f  R./.  vbifimplicircrncgaturpignusrei 
fuae  conliftere.  Et ablnrdum  viclcatur,vt dominus  agat  hypothccaria 
a^lionc  fuperrcpropria;cum  inhacadrionc  probancamlit  rem  fu- 
irtc  in  bonis  dcbitoris :  ita  vt hzc  &  c6tradi(5lioncm  quandam  viden- 
lurimplicarc.  Etfancin  tcrminisdLminij  plcni  &c  pcrfedi,  rcs  noii 
nifi  abfurde  in  difputationcm  &:dubitarionem  vocarctur  ;  fcd  cum 
iitnon  vnafpcciesclominij,&  lccundum  diuerfjsfpccies  duo  domi- 
nitn  folidamcfrcpoffint,fiivtnonincptc  hocquacratur  ,  &  vtiquc 
quid  dc  hac  rc  fcntiant  Intcrpp.  nofti  i  non  inutilitcrcxponctur.  A- 
gcmusexcmplis.  Etliquidem  abvriii  aftionc  in  rcmad  dominiura 
aliquod  infcrre  licerct,  manifcita  rcs  cflcr,  quod  &:  rcs  propria  pigno- 
ri  obligatacflc  poflct.  *  Nam  vt  quidcmpd.  putanr,habet  mulicr  hy- 
pothccam  tacitamin  bonismariti  fupci:  donationc  propier  nuptias, 
proquactiamhabctvtilcm  inrem  a<5iioncmN.6i.f.i.§.i.  Scdenitn. 
vtilis  illain  rem  a<llio  non  ram  cx  dominio  vero,  quam  potius  cx  me- 
raxquiratc  etiam  non  domino  adcoinmodatur,  vtvidereeftex  /.?.  ' 
CodMrti  vind.  l.i.Cod.  dcdoiiat.fttb  wodo.Lfivxvr.  ^^.  iii fin  dedojiut.con-^ 
jug.  Itaquealia cxcmpla funt produccnda .quamuis non  omncsadli- 
oncs  vtilcsin  remciusdcm  (Intconditionis.Proifusillud  conftatdo-"- 
niinovtili,  vtDd.appclIant,pcflc  rcm  oppignoraii,  rationc  dircdll" 
dominij;  quiaiimtdiucifxdominij  fpccics,&tantofacilius  ,  quod 
jusillud,  quodfiipcrficiariusauiemphyrcuta  habet^  numquam  jurc 
roflro  dominiuinappcU.irur.  Hiic  pcrtincr,quod Juftinianus  in/./» 
rcbtts.  jo.  C.dejur.  dot.  muiicii  prorcbus  dotalibus  &  adlioncm  in  rctti' 
i  n  1  j)c  t  ic  d  i  .1  m  co  n  cc  (1 1 1 ,  &  h  y  p  o  t  h  c  car  in  m .  E  t  ramc  n  fi  vcrum  ama-' 
mus,locus ille magis  concurf im  v triusquc  aitionis  impugn.it^.quia 
Jaftiiiian.  diucrfo  icfpcftu  &  diuecfts  pofitis  fundamcntis  ,  vtram- 
^ac  conccdit  aclioncm  ;  m  rcm  quidcm  ,  qua  ipfii  domino  cenfe-; 
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tarrliypothccariim  ,  c|iiamadtii'?  pro  dt^niino  habctur     ailco  pto- 
"  .  Uthac  vcl illa .kI:.  jne  vtit'ir,ita      jquo  ngcndi  caii(.is  lil.iin  piopo- 
nere  oporrcbic.  .Scd  alu  vidcamns.  h\  Im EAiUuli.  0.^.  cnmbus.  tU fc, 
iu^,  liberis  8c  omtiia  boibi  marris  m  ftcurttacem  laciorifinnupu»* 
liniaa,4|axmateL-4<liecan<ia  vota  u  uiliens  libcris  lcruaie  cenenirt&r 
'  ■fpiaquoquehnrcUicradicunturhypothecx  obligaca.-  Et  ie<flc  Salifii 
.   '■ibid.aitpcrexplicationcm  Jiiicrriin  Accuriii  violarihier.im.Iplt  cum 
qaibusdamadmittuidcv)  voncurierc  dommium  cum  jute  pignoris» 
€|uoniarn  liberi  non  habcani  dominium  plcBUQi,maQcncc  qaippe  v 
■  vncodhiapad  matrem.  Sed  fiin(S  4oaniio  4iid%o,v.c  remem  phy  leu- 
t2campig)iorie(le  pone  dubiuoinfSa  eft»citmemphyteuta)ttspiemt^ 
■firaarom  rc  habc  it,  &adioncm  q'io<.]ucin  rcm  ipfam.  Atenimad* 
inictendiim  h(}i.  mmi  oc  arbitrci  m  vlut.  i;du ,  vr  qiioniam  hicpcnes 
aliumcll,  reshypothccxobiigataetrcdomino  polTit :  cinn  vlusfru- 
^^AusUQCum^niinic^ilufic,  qtto^ROfiinipediCtquonuntts  ics  in» 
•trgradidiarf  coptiecanf?.rir&^i5.diF.  S.  Itaque  itdiiis  fiucaflis  iil 
ficfi,aucpropterjurisvcteiis  vcftigia&reliquias  ,  quo  p.irentum(tu 
perftitum  crant  illa  bona  :  vel  quoniara  dominmm  hdionc  jaris 
tantum  Sc  more  ciuiiKcrtnUbcrosirannc.    AUud  cxemplum  habe* 
mus  ex  fenceacia  quorundam  in.Ug.  t.  CU.  tmim.  it  b§^-  juxq^ 

3uam  legaiarios  8c  vindicao:  rem  legacam  jace  4oiDini))  ^pcoea- 
em  eurcere  kypochecaciatn  ppteft.  Eqai4c«n  fiipraii^.  i.  «v^.  lo. 
.diximus  ,  videu  verum  magis ,  quod  hypothecariam  a^bionem  le- 
gJtarius  non  tam  in  ip(a  rc  legaca  habeat ,  qu.im  in  bonis  cerc- 
iis  tcdacoris:  quod  6c  dtcl.l.i.  non  obicurc  pcobac  ,  dum  ait :  Ui- 
fifper  &  Strmdtum  t  fifir  bit  qu*  futrm  nlaUiH  mmm^res  fr^fid- 
fe  :  Sgd-fiim  qui  cetilait  pc^  defendi  &  hypodiccatn  tn  re  ip& 
Icgata  colorc  duplici ;  tum  quod  apud  kgitarium  fit  dominium 
fiilum  tantum  :  tum  ,  quac  opuiio  tc-6lior  elt  (  nam  licct  tidio- 
ue  &L  poieftate  juris  dominium  transreracur  ,  ipium  tamcn  donii- 
nium  n^am  ndn  ce^  dicicar )  quomam  in  iut.lcg.  i.Jufltinianoi. 
proponit  legjtanjs  pro  legafis  cminflnM  BC  4|aibascunque  ,  adio» 
ncffl  in  rem  &  perfonaiem  :  fi  pcmii^*  i|aocl  paoio  Uipenus  di- 
ximns  de  rebus  dotalibus  ,hucquoque  accommodari  pode:  quod 
lcgitarius  rcm  portif  perlequi  &  camquam  dcbitum  :  &  ita  adtionc 
j^j.;^uaii,quacoiiildei;aubQe  bypochccata  ipii  res  cfie  imelUgaiur: 
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&tanquamfiiam  ,  quo  refpcdhi  hypothecariam  adlionem  mocere 
nonpoflit.  Porro  rcfcrcruiahuc&:  illa  Dd.  traiiirio  cft.qua  /.  ne^ 
ftgniis.z^.dtrtg.  /tfr.linjitant,vtnonprocedatfi  aiicui  dominium  lic 
qiixfitum  lalrem  reuocabihter :  tum  cnim  rcm  etiam  domino  poflc 
'(  tflc  obhgatam  ,cx  quo  inferunt  hetrdi  hcetpcr  fucccnioncm  ■cncdo 
Domino,ficamcnlitgrauatus  de rc Aitucndo , tjuoniara  dominium 
ci  poflTit  auocari ,  rcm  hercditanam  pignori  ncx:»m  cffc  pollc.  Ita  cx 
fcntcntia  Dd.  'Segui.,]>.ymewb.  i.  n.  ji.&eadem.part.  mcmh.  5.  pm.  ta- 
mencil.  Dcniqialiam  Jimitationem  probantDd.«<J<i,/./iijn«.  45. R. 
'  tL.ex  auth.contracumTogatus.  C.adSC.  TrebeU.  vbitiiam  poft  vcrbalem 
fadam  rcftitutioncm  vniuerfahs  rtdeicommiflS ,  datur  ndcicommifla- 
rio  &  in  rcm  aflio  &  hypothecaria :  &  refcrcnte  NcguzAHtio p.  %.mem. 
j.».4.  rcfpondcnt  Do€tores  id  idco  ficri,  quoniam  hcct  ctiam  poft  fo- 
lam  veibalcm  reftitutioncm  doniininm  tranfcat  in  hdeicommiflari- 
um.tamcn  fiiiliuddominimn  qiiali  fidum  &  impcrfcihim ,  cui  nec-^ 
dum  fad.^  rcah  craditionc  aUquid  dcfit,vt  cum  adionc  fi)cciali  in  ccm^ 
tL  hypothccaiiaconcurrercpoilit. 


9' 


Capvt  XV. 
J)e  his  qtii  dccipiunt  ftgnus. 


•  1. 


yupiHm  mn  rede  acapt  ptgnw, 
J<//.  11.  §.  f.deptgn.acJ. 


Tp\lximus  de  rebos  &j>crfonis,qux  pignori  dare  vel  obligare  pot- 
^fmt.  Brcuittraddendumdch/saliquid,  quacpignoriaccipiunt, 
Hi  funt  in  fumma  crtditorcs,  &  rcgulariter  quicunq^  ;us  habcnt  con- 
«rahendiciu$modiobligationem,praqua  redc  pignus  conftituicur. 
Picorcgularitcr.  Excipiriirenimaregulapupillus.quilicctfincTuio- 
lealium  fi1)i  obligarc  po^Tit ,  tamen  nec  ex  ifta  quidera  caufa  accipit 
rcftepignus,/pff;»</?<.  }S.(/t/)/j;wr.ii(f?.  proptctmctum.-vtaitJCtus  pi- 
^norattrixa^ionis:  quibusvei^iscontineturrario  dccidendi :  quo- 
nirim  debito:  Ivihj  t  dirccbm  pignoratiriamcontracrcditorcm,qua 
obligatione  pupiUmabs<}Uccucore,obftringcieie  nonpoceft£ccnim 


m 
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pignorisobligatioftorfimab  oblig.iHoncprincipali  fubfiftic,  itaque 
vt  lit  nccciratiatutonsauroritas,  futitcir,quoclcx  illaobligacione  ac- 
ccdoriapoflit  piipillo  acccdcre  damnum  ,  vrcunquenuliuir.  fitda- 
mnum  inobligarioneprincipali.  Etquiaratio  ifta  cancum  milicacin 
pignore  accepro  in  fpccie,i|Uod  traditur,  licearhinccoiligere ,  pupil- 
lum  finc autoritatc  ruroris  conuenire  polTe,rcaIiqua rcs lit  ipfi  hypo- 
xhcca:  obli^ata  :cx  qnonuilumpotcftipfiaccidcrcdamnurn.  Ex  pc- 
culiari  caula rcdk^  lcruusaccipitpignus,/.JJ(:rr<f;ror.  i^.^.depign.aii.V' 
biretlc  Accarf.  pignoratitiam  a<iionemexea  caufadariin  damnum 
notat.fcilicct depcculio,&cumadicdione&cIaufulaquaf eftin /.  in 
loiuL  ^6.  tnfin.defecul.  Illudjuriscommuniscft,<]uod  accipicndopi- 
•gnuslibcri&  feiui  adquirunc  obligacioncm  dominis  ac  parcntibus. 
Pcr  pcHonas  auccm  alias(quodicidcm  eft  jurisordinarij^  non  adqui* 
nturaltcri  pi^norisobligatio:  &hocampiius,liccc  pecunia  rvominc 
aiioruTnroucuodacafucric.i.;>e».C.i/^^//?r.^/g«.  Icaquc  ficutnon  ad- 
<juiriturnobi$obligaciopetprocuratorcm,ita  nec  hxc  pignoris  od- 
tjuirituroblicatio,  quamuisaliasperprocuratoccmnobisadquiratur 
poftllTio,  l.folutum.  Ji.  S.foUium.  ^.^f^/^/fw.^^.quolocoadijciuncur 
parciculaj,/»/a«»/^j,Htf/i ftmper :  vcl  quia  aliquibus  3c  his  non  paucis  ca- 
fibus  nobis  pcralium  obligatio  &c  ▼rilisaikioadquiricur,  vt  confe- 
qucntcr.&  per  aiios  aliquando  pignoris  obligatio  adquiri  nobis  pof- 
fit:vci  potius  funtadicilaiftavcrbaaTribon.  rcfpicicncead  /.  z.  G^d, 
.ftr quAiperfoH.nobu adqutr.  vbinouttcr<:onfticuic  Juftinianus  ,  vc  ficuc 
cx  cius,qui  pccuniam  mco  nominc  alccri  dcdic  mutuam ,  conuentio- 
nc,mihicondidboadquiTicuc,iracius  padto  dc  pignorc  adquiratur 
mihi  obligatio  pignoris  &  adio  hypocnc^aria.    Racioncm  auccm, 
curnon  ficuc  poftcfllo  adquiricur  pcr  procur3torem,ua&adquira- 
tur  juspignoris  in  re  ,  hanc adfert  cx  Dd.  Keguzant.f.j.w/m/t.r. 
^  num.  59.  quod  pcndcat  ab  obligationc  principaii  ^  pignoris  ob- 
ligacio  ;  cui  addo-,  quod  poftcflio  adqiiiricur&  apprehcndixur  per 
adius  nacuralcs.    Scd  jus  in  re  nobis  adquiricut  in  pignorc  ex  fo- 
la  conuencionc,  ica fancicnte  ediftopraitoris.  Atquc  hinc ,  qnoniam 
pcralium  nonadquiriturobiigatiopignoris,  cxiftimaripoflic  vcrum 
non  cflc,quod  idcm  'Segu^nt.  d.l.num.  41.  cx  Dd.  adfert ,  pacrem ,  qui 
filij  bonaadminiftratjiihypotliecamaccipiat  ,adquircre  £lio  obii- 
sacioncm. 
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Illudgencralctft.vtqnisquis  aliquem  conr;  ttj;n  vcl  cum  nfi- 
C]iupcirona,vcllin"jplicucrlaveiepiuhioicus  clt,  cx  c  i»  c- 
dpctcpoflUpignus.  Itacrcditoi  atiliufam.  inuuiun.  coutr ;  NLiam 
acdpience,.aat  niuUerelnttocedcnreaccipit  (^iruftrapignus.  It.qtum 
/^.fULlta  9c  magillratus  fiullra  accipiunt  pignus,  cx  . »  . :  crorum 
Contra£hium,qnos  cuin  fubuitisiniic  vetiii  lunt,juxr^  l.uui  iuit.  ^f^. 
de(Otttr,empt.l.pniuipj!ibus.ij.di:  rch.  tred.  Su|.cii(>iil)us  ..i  uciid.is  vi- 
deturcafushngularisi  <^uotx  tacua  ccwnicndone  vtiuis^iicii  cicicd 
resobligatur  ex  l.fiiutttm. ii.  $.folntdm.  5.  de pignor^t.  4ct.  vers,  vnde  ji . 
iMMniii.  juxta  quem,  fi  quis  tn  pxiini  condu&oiisccenaiulum  Ht  couf 
4iiAain,aliquidinduxeiit,  hocnoncaotuinlecundo,  led dc  piira* 
locatorijtacito  pignorioblig.ituin  tcnctur.-.irqueir,iracir.ironu<rtio 
fecundi  prodcftctiaui  locatoii  primu ;  qu.u\Uiiialiaco<iluici  itiorc  id 
fonallisnon  videaturnugulare  ,  <^uia  pixiuuicutc  ita  jiuc  i^oc  aio- 
4o  etiam  inter  recandum  condoAoccm  &  locatorem  priipum,  dc  pi« 
^OEettcite  conueni(Tc  intclligitur:  vt  dixitnus  pllujibllS  * 
fiftUh^i^  vbidc  rpccicbus  ucit^hyi» 
pothecae. 
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POTHECIS: 
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In  quo 

i>£   EfF£CTJSrs    PIG2ifiRlS    C  0 

JlltUti, 

C  A  P  ▼  T  I 

7)^"  proximo  fffcciit  pgnorls ,  ^f- ^//<;^  dehitor  in  r€  retintt, 
Vnde fa  &  naf.Hturaci  lo  h^fiotbccarut» 


I. 

}.  Qwm^iodebitcTaUenandocotiwiittAtfitrtiim^ 

4.   Di       Y pj(li,m'pignus alienetdehitor .  c-  .«^/  /.  7 . 1 .  r/f .  dijir.piffl, 

^  ^  diflctcinus  hic  decffe^a  ipeciali  qui 

r^^cdlatur  in  connadu  pignoris &cxcooritnr  ,  & 
coiiiiilitinadhunc  (5c  obhg^^tionc  pcr(onali ,  &qui 
cfl^edus  niagisconcctnitjus  &c  coniiiioUum  dcbi- 
t  oristcui  cx  contra^  iUo  (bluca  pecunia ,  aAio  pro 
)  repctencio  pignoce  dacur,  dc  quo  wfr.de  difilm.  ffrn. 
W.^.&infiahoc  libro  dc  adljonc  pignoratitia  contraria  quicredi- 
tv.ri  datuf ,  diccmii|.  Principalitcr  Ivic  agcmus  dc  cffciflu  pigno- 
its,  qui  fpcdlatur  in  jurc  quod  crcditor  conlequitur  pro  lecuri- 
uxc  ocbiti ,  juxta  quod  fu^.  Ubr.  i.  dcHniaius  piguus  ,  quod  fit 
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jus, pro reairitatc  dcbici cicditori in rc conftitutum  Et eft  hiccffcftus 
proximuspignoris,«|uodatHcitrem,tfcvceam  cceditoradioncinicm 
perfcqui  pofleefficti;qaod  fiipracUxiiiMUuinDodiiAuin  ellc  Edido 
pEanocis  hb.i.cap.^.  fidcttioiieetaiietteddidimm:  hic  auceni,qaodibi 
poteratadijci,  adnotamus,crrarceos,c|ui  aikioncm  hancpiUAnreflV 
cxconucntioncdc  p  i;norc  Uuc pa^tonudofiue contnidu.  Longce- 
nim  hoc  cxcedic  vioi  6c  poccllaccro  padi ,  vc  rem  afHciac ,  6c  faciac  na-> 
lciadK>iieiiiiiiiiein;necaltii4  coauentiooes  &pa^,  <)uani  perfmMi» 
lem  obl^UKHiein  prodiicere  valeiic,  Et  ver5  andiuim  hadkenos  nbn 
eftiqBOC&Uocxconitadlu  na(catur ali<)aaa6fciore^.  EM|aid  ver6> 
(rpignustradatur^vtiqttehauddubic,  quod  &  InteTomncsconftat. 
porfclIioneap:iiflacrcditori  hypothccaiiaa^lio  dabitur;  ^c  vndeigi- 
(uriftaa^ofoenu>ej(contca^ucamdixcvicoriri.  Ica<^c  &tc;iduni 
cft,  ex  pado&comra^na(eiobligationem  pignocisriediiaodcce- 
dftorper(equiadlioneinrem()uodoblig.itumcft,poceft,  hoc  clTe  ex 
Edidlo  praetoris.  £c,  qaod  alibi  quoque  oftendi,&:  aitingo  eciam  infr. 
r4/>.io.mgenuedico&Iiberc,paul6tnfubti!iusdi6lumeftea  JCto  in 
i.Jitil>t.i7.^.i»def4il.j^ign6Tis  ad):ioncm,  Cqux  ibihypothecariacft) 
pidto  nafci  i  padnmenim  £icir<|aidcm>vrres  pignori  obligctur ,  (ed 
£m2iion6ac>rchypocbemaotica|aradtio » fed  poftc^uamprccor 
iu  di^(alc»y|  »Sdawi9  pra  s»nn!noa  ob  rigancon^cac',  v  idetar 
qiiodammodocxpa(5to,  quorcs  obligatacft,adioeana{ci-.Quid  por- 
rocxhocjurercaliconfequaturcrcditor ,  in  fcqq.  cxplicabimus  di- 
ftind^tm.  Hocintcrim  moncndujnjpispi^oris^^uodcredicorcon- 
(eqairar,<!Hiei(amefle  Ifaredominij,  ncc  impe^re^  qao  mfaiiis  dfr> 
bitorvere^cplanimaneatdoroinus  ^  vtproindc  po(fi.c  dcbicor|llie 
dominijrcm,liceteampignoriobligauerit,nihtloniinu$  vendcre  & 
quocunquctituloin  aliumtranslcrre  (Taluo  jurcprgnorts  crcditori) 
/.  1.  depifftorib.l.fidmmium.  9 .  C.  eod.  t.fi  dcbttor.  ii.Cde  dtnr.ptgn.  &  eft 
ccrci    apud  onuies  hxdabiraci  juris,vbi  ijbrupulum  aioucc  ,  quofl  eft 
m,  Ug.fi  k,  66,mff,  4t furt.  quoddcbiforttfienanf  rem  pignoratam 
Inrcam  comroitcac.  Id  qaidem&p4i^.t.vbi,an  seciuc  afliciat  gc  nc  ralif 
tcfpecialishypothecajaiximusnonnifiinhypotneca  fpeciali ,  h  res 
in  fpecie  tc  nominatim  obligatallc,  habcrc  locum ,  dc  qua  etiam  tcx- 
tus  loquicur  :  fcde/um  .ccnumcft,noncancum  ^ebtcorcni^icnan- 
4o  quid  ex  gennali  hTpacfaeca ,  fcd    fi  lem  in^cie.ob]igatam 
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Yendar,dominiumtransfcrre:  ncctamcnrationis  vidctur,  vtdomi- 
niuiuabco  transfcrripollic,  qui  alicnando  committitfurtum.  S«d  5 
tel|)on(io  non  eft difHciIis ,  quod  non dicatur ficri  fuitum  rationc  rei, 
quam  nec  poffidctcreditor,  &  cuius  q^uominus  dominium  transfcra- 
tur,  nihil cll,  quod impcdiat,  (ed  tantum  rationc  iuris,  quod  crcdito- 
ri  in  re  conftitutum  eft &c  quidcm  quoad  intentionem  dcbitoris,qui 
contrabonam  fidemalicnando  vidctuthocagetc,  vt  ius  illud  dcbi- 
jcoii  intcruertac :  ceteroquin  pcoptcv  ius  rei  mhxrcnsper  modo dd, 
"  Kxws  &z l.Ji conuenertt i^.^ .i.de pign.aii.l.res  10. cJe rennffpign.  facerca- 
licnando  dcbitor  norvpotcft,  quominuscrcditoriius  pignorisma- 
ncatintcgfuit^.    Quadccaufactiam,  vt  maximedcbitoc  vcndcndo 
transfcratdominium>  emptorcamenpoteftpetcrcvtco  oncrc  rcsU- 
bcrctur,necantc  prciium  foluerecogitur  ,l.exprxdtk.^,C.  de  fuilliomb. 
Scd  vt  &  hocadi)ciamus,qua:ritur,  an  hoc ius  alicnandi Sc dominiura  4 
transfercndialiqua  racioncdcbitori  adimijjoflit ?  Ell  de  hac  rc  te}i,tui 
in l.furedttor  7.  §.r/r.(/t<///?r;pi^/;.quidocec,n  rcifpecialitcr  hypothcca- 
tx  pac^um  dc  non  ahcnando,  vc ne  eam  dcbiiori  alicnare  liccat , adij^ 
ciatur ,  vcnditioncm  eftc  nullam  vt  padioni  ftetur,  vthabecletlig 
Florentina,dcquaohmintcr  B1.&  Ar.  controueifiam  fuiife  &  eam 
infpe<3:ionc  librorum  Pifanorum dccifam ,  refcrt  /llexand.inl.fi fitio  §. 
_^H.yfii/«/.wwm;«.  EtapparctcamcnexglofT.  Accuifij  aliquos  ita  legif- 
fe ;  nuUam  cjfLpactionem^vt rendttiomjletur.  Scd  vcl  ideo  male,  quod  non 
ob  id  neccllc  cft  padlionem  nuliam  efle  vc  venditioni  ftari  poftic :  C\ 
quidemfxpevtcunq-,  contra  padlioncm  fiat.tamcn  a(3:us  nunet  fal- 
uus,    qui  contra  padioncm  fccit ,  ad  interclle  tenctur :  quomodo  d 
quis  hac  legc  rem  luam  tr.ididcrir,nc  alienctur,cx  communillima  Dd, 
opinionc,qua;&  veriftimacft,valctalicnatio  mhilominus,  falua  aU 
tcri  adione  ad  interctfc.  Sunt  autem  non  pauca.quae  Sc  Flocentinae  lc- 
^ioni  aducriancur  i.  quod  ipfa  raiiocradandi  in  </./.7.§.r/f.Tribonia'. 
num  potius  quam  JCcum  faperc  videtur  i,  quod  dc  hypotheca  &  pi- 
gnorcidproponitur, cuividi;turinpignore,quod  pencs  cft  erediro*-.-'- 
rcm,  locus  eilc  non polTc.  5 .  quod  non  uifta  fit raiio  dubitandi ,  quaii 
iftapadliocontraius  videaturpofita,  cummaximc  conucniat  rerioni'^ 
juris.nc  dcbitor  alicnet  rcm in  fpccie  obligatam ,  quam  alicnando  & 
furtum  committercdicitur.  4.  quodnon  vidcatur  magna  iftiuspadli, 
vtilitas ,  cum  alias  creditori  jus integtu  &  in  re  vcndita  mancat ;  cuius 
proindenihilimerene  vidcacur^.  quoniamnihiincccflccft  vcndido- 
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ncm  (litucrcnuUamvtpaftioniftetur:  ne<^;  enimiia  tanniTn  otjFcr'" 
uarit'icuntm  ji.Kila  vrpiffcHe  quoJconrraca  faftum  cCt  tir  nullunis 
rctlciiam,  vt  pacifcenn  dctui  adio  ad  nueiclle,  6. Quoiuam  vt  paulo 
^inrediximus,padto  denonaiienandoadicftatraduioiTC  rcifuae,  non 
facir,  vt alicnatio  conna  pa^tum  t"ada  (It  nulla :  Et  ncc  igiiur videiur 
f.iccrcidpollcpa^oadie<ftahypothccar,  cum  irtud  omnino  vim  &i 
potcftatcmordinariam  conucntionumexccdat,  Addit.  7.  Hottom.  Tr^ 
d(p:gn.cap.  quod  vbi  nullaeftvcndir!o,ibi  5c  nuUa  nafcatur  obliji.i- 
tio,hicaiuemadconarci,vr&  dominium  transfecatur.  Habcnt  illa 
aliquam  fpecicm,  &:forcecredcrcquisponii  locoifti  manumcllcad- 
»Tiotam,licut&aliismuUis,aTriboniano.  Vcrum  cum  Tribonianus 
accepcrit  hanc  potcftatcm  nuuandi,  addendi  &  detrahendi  abip(b 
luftiiiianOjnobisLuerpp.hocagendumeit.vtquacciinqucin  Pandc- 
<flas relata funt dcknd jmus.  Quod &feccic rempcr vctcrcs  Intci pp. 
&  hmcLtfoninl.  ouoacs  X^.C.dcrei  mrf.  ad  ptopofitioncmrf./.ij, 

«qaod  po(lcriotcm|>torcui  res  rradicaclt,  potior  (it ,  hanc  traditlimi- 
caiioncm,  fi  priorcmptor  connencrit  (lipcrpignote  rci  vcndjcx,5i:  ad' 
jeccrir  limul  pa^umdc  non  alicnando:  tum  cnim  pofira  nuUitatc 
Vjnditioms,fccund«m  potiorer»>  cllc  non  poll^.  Etnos  quac  contra 
camrcnccnriamnugaturFabcr,(ffC.87.(«i/).  1.  innoftrisadcum  locuin 
exerciiationibuscKcuftimus,  lambreuttervidf  ainus  ,  an  &  quid  ad 
•obicdlioncs  comrarefponlum/.y.^.v/rufi'  Hijh.pign.did&c  rc(ponderi 
pollit.  Etrc(pondcbo  ad  I.  vel  quod  jCciquoqinoftrinon  N^bicji  ea- 
dcm  accurationc  vrantur-  vcl  vtcunque  ibi  a  Tnboniano  quid  fu  mu- 
ratum,nihilidrcferrc,modooftcndcr»mus,  nihil  a  ratione  .ilicnum 
ibicontineri.  Ad  r.verha,  r{'//)/^^/i«j,poftcaccipicxpkcaciuc,  cum  pi- 
^nus  fit  vcrbom  gencrale :  ('cd&  inicio  c3p.  fcq.diccmus,  pignus  poC- 
icmutariin  hvpothccain& viccvcrla,&  potcftcontingcrc,vtcreditot 
rcm  pignoratam  ,non  animo  libcrahdipignus,  fed  advlus  rcmpcr.i- 
riosdcbitoriconccdat.  •Quin& nihilimpcdu, quo^ninus  dominuj 
rem  (aam  pencs  alium  cKdftefticra  vendat:quodmaximcexcoruni 
fcntentiaprocedcr,  qui  doTninium&  finc  v.icuapofleffione  ti.inlirc 
«&transfcriipoircarburantur.  TertiaobiedwnuiliiKmomenticft:, 
■Cc  captatverba-&:vtiqucconftatdcbitoremha<5tenushabcrc  jusrcm 
alien  ..iJi,  vt  dominium  transferre  incmprorcm  .lut  alium  poftlt. 
•Qu  .ntamrarionem  valde  vrgct.  Ant.  T^bci.dedec.^j.  cap.y.4ttfi.v\n 
iaou  dubitat  fcnbere ,  qua;ftionciii  haiK;.,an  valcac conuentio  ,  nc 
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pjgnori  obligatam  rcm  liceat  debiton  abenare,  abrurdam^inanem 
. &iniu!lcmcnc  .quoniamnihilinterfic  crcditoris:  cx  quoille  puno 
infcrr ,  non  elfe  probabilc ,  quod  JCcus  de  quacft.  ciufmodi  vmquara 
autdubitaritautrcrponderic.  Scd  omnmra  vanitTmia  obicAio  eft, 
dc  illa  aflcicione  Fabri  nihil  fallius  aut  impudcncius.  Ec  inprimis 
pollN.  4.  plurimuraincerlitcrediroris,  vc  vcnditioliciiulla  ,  &ad- 
^o  ipfcconcra  credicorem  hyporhccaria  poflit  cxpcrirc,  cura  alia& 
nonnitlexcuiroprincipali  fidciulToribus  jpoflir  agcre  contra  ter- 
tium  portcflbrcra.Et  Fabcrquam  ridiculus  nt,dum  contra  iftud  jus 
difputat,in exercitationibus nollris oftcndimusScd & ex  juris  veteiis 
rationc  plurimum  interefle  poruitcreditoris  ,  nc  pcr  alicnationcm 
ipfi  aduerfarius  potcntior  obijciacur  :  &  ,quod  cnam  contra  hunc 
agcrc  liccat ,  quod  impcritiflime  obijcit  Fabcr^non  facic,  quin  in- 
tcrdfc  creditoris  vt  apparct  cx  tit.  m.  De  alten.  mut.  tud.  eauf.  D.  & 
Cod.  &  ttid.  Ub.  1.  tit.  14.  18.  cx  quibus  locis  contra  eum  qui 
ita  alienauic  ,  apparet  dari  adkioncm  ad  intcrcflc.  Et  oportet  igi- 
tur  vc  incerfic  altciius  ,  quod  res  cft  alienata  in  potcntioicm.  Pia:- 
tcrea  idco  intcreft  crcditoris  alicnationcm  effe  nuUam  ,  quod  in 
hypothccaria  qu*  mouciur  in  ipfum  debitorcm  longe  leuiorcsad- 
lYiittuntur  probationes  ,  vt  infra  Itbro  hoc  dicemus.  Denique  cum 
furtum  commicti  non  poflit,  nifi  alterius  intcrfic  Arg.  ^.furti  15.7«- 
Jlitut.de  Gblig.  ex  deitcl.  debitor  qui  alicnat  rcm  in  fpecic  obligatara 
hirtum  committcre  diciiur  :  non  ob  aliam  caufam  ,  quam  quod 
intcrcft  credicoris ,  nc  rcs  oppignorata  alienciur.  Et  ad  nugas  Fab. 
hsec  (ufticiant ,  &  ad  quartam  obiedlionem.  Ad  j.  dico ,  quodia 
leg.  7.  §.  vlthrt.  de  dtflrdtl.  pign.  furaantur  vcrba,  vt Jlctur  pacttone  in 
fignificatu  poi|^ori ;  Ec  omnino  licec  luo  lcnfu  ,  icruccur  &  pa- 
^iojconcra^qfl^  fi  fiat,  ad  intercfleagcrc  liccat.magis  tamenve- 
rc  &  propric  dicitur  ieruati  ,  contra  quid  fi  fiat ,  id  ipfo.  cft  jurc 
nullum.  Quodad  £.  aitinct,  ccnfet  quidcm  Fabcr  dee  87.  vcn- 
ditionem  aut  aliam  alienaiionem*qua:  cft  taila  contra  legcm  fiuc 
conucntionein  aSie^m  rci  traditioni  efle  nuilam  :  vcrum  quo- 
niam  fcDtcniiam  illam  Sc  communitcr  rcprobatam.  Scd  &  fal- 
fiirimam  quoquc  cflt  ibid.  demonftrauimus  :  h.-ec  rario  diuerfita- 
tis  reddenda  cft  ;  quod  iflo  cafu  ,  licct  rcs  tradira  fit  cum  patto 
dc  non  alienando  ,  tamen  omnc  jus  quod  antc  habuit  m  re  abic 
a  tradcntc  6c  alicnantc  :  fcd  in  noftro  rcxtu  &  in  /.  7.  de  dijh.  pign, 

V    i  cicdiior 
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creditor  In  rc  habcrct,rctinct  jus  rcale.qucd  rcm  afficit,&  facit  vtcle» 
bitor  alienans  furtum  committat:  vt  ranro  fxciliiis  accidcnte  padione 
dc non  alicnando  nullitas a£lus mduci  poflir.  Scptima obiedio Hot- 
tomannipciitprincipium  j&prxtcrca  laborac  hoc  viiio  ,  quod  aK- 
quando,  licetnecpropterqualitatcmrci,  iireslacravcl  homo  liber, 
ignorantivcndirus  fit,  emptionon  confiftat,  nihilominus  tamen  cx 
•cmproagipofljt/.  ^.decomr.mpt.  Tencamus  igitur  Florcniinam 
vulgatam  le<5Vionem.EremcndatioHotrom2nni,  7»«////;»  ep  rjtionetn 
■firttcrquamquodniiyisabita  vulgatale6kione,tum  illud  contraca 
facjt,  quodrarioni  rcpiignat,  nullam  cflcrationem,  vtpa<fbioni  ftc- 
tur,  quXjVtcx  ha^SlfnusdKftispatet.imitationcmhabct.  AntonijFa- 
bri  cmcndatio,     liccar dcbitoris hypothccam  vendoe ,  ineptior cft^ncc  li- 
bcthucrcpctcrc,qua:lxpcd.  loco  contra  cam  difputauimus.  Vni- 
cumaddo^poflc  vidcn  ^KCiaicrationf  motum  JCrum  fiucTdbonia- 
num  curvenditioncm.quaf  contrapadmiifacVum  cfler,ftaTuerct  cflc 
nullam. Nam  aliis  cafibus  &;  «llo  qucm  iradlauimusjvbi  res  tradita eft 
cum  pa(5to  de  non  alienando^parata  eft  ei,  qui  ea  lcgc  tradiditadioad 
intcrcllc:  atquin  fi  debitor  contra  pa<flionem  alicnauerit ,  nulla  appa- 
ret  adlio,  qua  padlioncm  violatam  poflit  vindicarc  crcditor^  nam 
quod  ad  hypotnecanam  atiiriet,  ca  non  competit  nifi  dcbitorfitin 
niota,(ls: ctiam  cirra padtioncm  de non  alicnando  quxfira  eft  crediro- 
li;  vtpromde  non  Imemiftcrio  videaturdidkum,  nullamcflc  vcndi- 
tionem  vrpackioni  ftctur,quoniam  nullaaliasratio  fupcreft,  per  qua 
'violatapaiJliovindiccfur.  Et  hicc  c[u\dcm  add.l.y^^.vlt.dedijlr.pigfi.oc^ 
•cafionc  quafftionis  de  jurc^quod  in  rc  pignorata  rctinct  debitor ,  dice- 
ic  placuii. 

C  -A  p  V  T  11. 

Torro  ^cimniedintoeffcffii  pif^norisydr  ffuomodoinsfigmh' 
rit  a jjicMt  reiu^  vli fimul  de  nidimduitat». 

1.  PrrnHstniolidtntunanetobli^atH/iiydonecmiifiispecunMfoluarur. 
1.    Adi^.^.  vlt.  Qmpotiores. 

IMmcdiatuseffcdluspignoriseft,  vt  afficiat  rcm  ipram  ,  &qui3eTn 
totara  &  in  fuhdum,nec  cciret,in  toca  rc,  doncc  crcditori  inrcgre  fii 

!latis« 
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fui  r.^.sfVain.  Ptlm...^cnii^  oblfgationis  pignoris  propri.i  planc  cflna- 
tat.\Lii\ic!i.t  .1  piincipaii  ubihc-.nionc  .•qux-  vt  niaximc  diiudualit ,  ob- 
li^aiio  tanicii  pigiions  indiuiLlua  cli  ts:manei  :  itavtlicct  voietui 
-  quoqi  credicori  pars  foluia  fit.nuc alias  exparte  obli^tio<cxrin€ta,ni- 
3tiIominu$  res  oppignorata  in  Iblidum  maneac  obligaia  ialuis  omni- 
bus  pignonscfTcdibus ,  doncc  velcxtrcmusquacliansfucrit  exfolu- 
rus  l.nm  h.r.il.6vd.  cmJ.  Et  qni  igitur pignus  vult  hberarCjneccfTc  b.i- 
bet,  vtfoluaiciebitun\  viiiuerUun/.y///t'pr(;  y.C Muegot.gijl.  .ccterocjuni 
vclparsmiuimadc^catur  adhuc,  nulla pars pignoris  eft  liberata '/. 
'WtxtMmneZ^S  fenJ.r.  O.  (edtcota  tes  adhuctenetur,  vt  &xoca  vendi 
j^ofTit  l.  qu.imdiu  6.l.viins  16.C.  f/f////?r./nig«.fimodon»ltcmadhuc  vcl 
t\  vfuris  .-xriquid  dcbc.irur /.!'//. C.c/i'  iL bit.  vend.pign.  Hinc hcct  cx  I.X  tl. 
tabb.  ()bliL',.uio  p.iniuc  «!s:  atfliuc  intcr  hcreJcs  6c  in  (icrcdcs  plmcs 
crcduorisaut  dcbuoMsduiidaiur,  pignoiis  tamcn  obiigatio  indiui- 
.•dnainancr;/ /^r^^i^pr/if  8.^;i.</^^i^j».4^/EtfiitevnusexlietedtbttS4i«* 
biiorisffaneni  foluannue  dcbitor  vni  ex  cradicotislieredibns  pro  rata 
foluat,manetpignusinfohdumobligatura  d.  l.  iG.C.dedijlr.pi^i.l.i. 
C.deluitpipior.l.  1.  C.fivn.ex plur.  her.  l.  fohttuw  11.  ^.Jicreditori deptgn. 
•rfof.  cx  quotamen  locohmuatioauc  dcclaratio  notandacll  ,  quod^ 
dcbiror  foluerct  panem  dcbici  vniex  creditoris  hecedibus,&:ipfe  fun- 
dttm  v.c.  ,pigaoracQm;pioifideac  fi  cetcri^iecedescreditotis  tem.pi- 
;gnoratam  vendcre  totam  vclint ^gantur.debitori  otfcrrepattem 
quam  coheredi  foluit.  Etc.xliociure  pignorisporroeft ,  vtfiis  cui  rc5 
•obligataeft, rticccdatdebitoricumahis,  licerrollatur  obligatio  pro 
parte perconfulionem,  tamcnin folidum  pctlccutio  pignori  compc- 
:taf  i.  le^^Cii^&a^eifir^xAtm.- :Hinc&  fiiigMlishercdibtts  crcdi 
•cutio-pignoris  in  ibliditmcontca  quolcanqucpofleflbresdataryitavt 
:aurtotum  dcbitum  fohiere,aut  rc  tota  ccdcrc  coganrur /.z:C./ r»M».ix 
tflur.  her.  Quam  ai;cndi  rationcmcum  permittat  jus ,  potcrit  tanto  ma- 
gisarbitcrtamiha:  orciicundx^vnihcrcdum  ,cuinomcnindiuillone 
iniblidaiBobnenircdam'pignusintcgrum  adLignarc,ciui  ca(us  efttf. 
.Mrbiter  1 1 .  &  Lvtt.de  diflr,      vbi  notcf Le Aor  vnum  refponlum  de 
.no  eodemt^uecafu  fubviioticalo^lnlitperex  vnoTCco*Sc$uolabis 
•eflcrclatum.    Atquc  hocitaobtincr  ,  nonfolum  h  vna rcs5«:  vnum 
•corpusfltobligatum.ledctiamvbircsplurcs,  vtnifi  toto  debito  fo- 
lutonuliaexijslibcrctur  l.quipignon  i^.depignonb.  quo  &  rcfcrri  po- 
K^«xxxaiai,vlt.j:^,mQd,pp.fobi»  RacionemiiuiosxciYulgo,  vt 
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eos  Stffiz>.  te(cn^*^,memb,  i.iMr.5  o .  D  d .  pc  cant  i  nacnra  acceflbri  j.-pa-* 

iniiiredevt  videtar,qaonian\,  vc  diximus»  oanira  huhisobligactonts 

pignorisacccnoi  ix  hactenus  difccdit  a  narnr.iobligacionts  principa- 
iis.ici  vr  qiumuis  hxc  (irdjilolucapropaitc  c.ur.en  m  iolidum  pigno- 
iis  obiigatio  intcgra  mancat.  Confiitutum  ua  appaict  m  hiuoicm  crc- 
dttoriini»vcfitciliasinaeniccncemtorfm,  cnm  nemo  adempttonem 
panis  facilc  acccdac :  idqne do ce t  <i.  /.  1 1 .  §  .Ji creditoh  j^.defigih «A.  vbi 
att  JCtus/i  vni  hcredum  crcditons iic  folura par^cbito, non  dchere 
cctcroshcrcdcsl  N  1  v  r  i  a  adlici ,  nec  impcdui,  quo  minus  tocam 
fundum  pignoracum  vcadanc : £c ii aliccr ibicueccmus>  m  hypochcca 
genecali,vixresreperiretexinim>qttod&cicacotooo  Negi^^.  inntut. 
Adidaotemquod  dc  pluribusdebicorishefedibus  dtximtis ,  videtor 
liroitatioinngnis(uinipo£[eex/.i.C.r0mm.(/c[f^4r.  in  tacicahypothe* 
caquamhabcnt  lcgatarij  in  bonistcftatoris.  Qua  ipfaconftitutione 
hxcLcxdataeftilbhvpotheci,  vt  ( qucmadmodum  ipia  vcrba  ha- 
bcnt }  in  tantumquiiquc  hcccdumiciUcons  hypochecariaconuenia' 
nir,  tn  qnannim  concra  cnm  pec(bnaUs  adto  compecit.  Ita^ue  vnus 
kecedumit(bloecicpart!em  fuam,  pro  rcbus  quxcx  heccdicace  ad  cuin 
proratapcrucncrunr,nondabicura(fiiohypochccaria;  quod  cx  Dd. 
*nocat  &  Kf^wc  ,/>.  ■L.vnmb.  ^.«M.r^o.Sane  inconftirutionibus  luftuiia- 
Diizpcnonlicecinquiccce  juris  racionem :  &l  racioniiucis  quam  ex- 

!»liduiiinti5  non  conuenit,  qoodeaiidem  radooem  &m  adionisper» 
bnalis^Kjrpochecatix.  £c taincnfi{abcilttisxnttteamiir,rorcafleifta' 
exceprio  non  fiierit,  &  fan£^io  ea  ad  rationcm  juris  defendi  poflic 
quoniamnontenencur  hercdcs  quahercdes,  ncc  cx  oblit^ationc  qujc 
adciimdloiiiillosdercendcrit ,  quomodo  necadefundto  hypotheca 
.  cepic, led  obligacio  per  adicionem & hypoch^ca in  ipds  demum  ince- 
picheredibtts,  contraqttosnoaaa^bio  naiciturex  teifaimento. 
^  Cecerum  ab  hac  indiuiduitacc  &  quod  rcs  pignorata in  folidfi 
adficicur.pcndcrc  videcurdccifio/.  3  §.  r/r.  Q^ipot.wpi^n,  Ibi  Tiiius 
rcm,quam  ciini  tracrc  Caio  comniunem  habcbar  ,pis',nor)  dcdir  ,  8c 
pofteafratrc!)  tundum  illum  a  Titio  iam  pignoratuiu  ccitii  icgionibus 
dtttiferaiK,atque  irapartcs  prodiai(b'pomdeieceperunt:£tnonob- 
Aante nihilominus  pignus  &  obligaciopignortsnoninh«ret  parti  illi 
foli,  quam  iam  Titius  dcbiror  6c  pignorator  folus  pro  diuifo  pofttdet, 
ftd  tf':  alrtnidimidijcquam  polTidctCaiuf:  non  quidcm  in  (oiidum, 
ncquc  cuimloausicm coa*mj2DCin U.  cuxus pcoparcc caocun^  cft  do> 

,  "  minus» 
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liHnas,infoIidumobligarc  ^ote(tyl.rn.C.Jiresimm,Ced  pattidimiduc 
Oij,&tcaparcibu5(iiinidijsvcciurqueparcis:  quoniam  pignus  coi)- 
Aimtiim«cumadhucfbtTcsfundiiiacc^  pro  kuliuiropo/fi- 

ticrcntietUtnp^rrpm  ilbm  quam  iam  tenerGaiiis,  pro  in^iuifoaffe- 
cit,quxcondiciop!g!ioris  lenicl  conilitutiper  diuiiionwii  poftca  fc- 
cutam.non  mutarui.quod  &  ie(ponfumcil  m  IJiconfenJit  y.i.vit.j^mlf^ 
Modj^tfft.f^.^Bx quo  porro  pecen<latauoefta(l(.  fUut%.  ^.fi  cotmmmt 
?,.eod.  ttt.  Nimiruinpars  pio  indiuiibeftdifirufaperiotum  fundum; 
jtaquc  ficur  vbi  pars,  cum  adluic  rcs  communis«euet,obligata  eft.liccc 
jdiuifionepoft  fat^.i.tanien  imgulorum  ,quiprndiuifo  jam  partcs  ha- 
benr,obligaraepartcsmaaenc,<<./.  3.  %.vlt.  ^ipot.iicd.l.  ySaflt.jQuiL 
fiud.ptgM.folu.iUt  Ccumtotn&fiindusoblijaniseflet»  conaeneric, 
parspro  indiuiTo  pignociefl&t,^cMBUbet|)acsj>anisproindiiiijb&:li- 
be raracft,&  obligata  manec  d.h 8.  ^.}. ez  quo  fi^vtjiimtiimteuum 
diuidonc poftea fada crcditor at^ione hypothccnrianon  pofTit  vnara 
petere  partero , quac  penes  vnumcsfiftitpoHellorem ,  lcd  fint;ulorum 
partes  >  &  a  Hngulis  parces.peicre  ceneatuc.    lilud  extra  propoficum 
«ft,qaodiaif./.0 .1^«  jC^^*  tniditariGuasegfiIecnm£ntreTici« 
4)ui  remcommanemadhucobligaucrat,  vtpecaniamiblueset  ciedi' 
tori,  (qiJppequodciusintcrcrath'beraripignus,  quod  juxraea  qux 
•diximus,crtam  portioni  Caij  inha^ret, )  &  ni  facerer  ,  ius  effet  fratti 
'-CaiOjpartem  d]midiampaccisi:ius,  aux  pcodiuifuTuio  obcegerac, 
«diftranere.  £tqimdobi^ioandniD«ftyezeiiiCnodi.pa6o  (  caiosalias 
non  elTeceftcdlus^cenieri  prgnus-^dntra&m  ,'(8c6bligaca  Gaio  pait 
iiladimidiay  deqnavendcndaconueneTat«j8e  quidemncm  illa  pars 
dimidia,qunEtencturcreditoriTirii,  fed  altera  dimidia,  qux  adhuc 
libcraeft^  de  qua  (Jic  quafi  pre  mdemriitate.partis,  dimidixpartis 
quamipfc,punidec,3cqujeicidemaedicoriTicio  adhuc obligatacft) 
«enletarpa^sGaias-^vtprotadie,ioxtadJ4.ft.Wr.  j^i^r.  Gaiosnon 
^ofteriorntcrcdicorcTiti),{ediniIIa.pactcntfolus.  Acque  ita  cxha" 
infl-nodi padto dc vcndcndo intcrminisf/. l.^.^.vlr  inducitur racitum 
pigriusjVt notauimus//<p./i^.i.f»i/).i^.  Poiritquis non  mnmcrito cxifti- 
marc  quod  non  proponicuc m/.  j .  § .  vlt. Qujfottcres ,  nou  eflc  ipcciale 
:in  pignore,  fcd  pendfcfealvendirione'&naturapartis(iaexei  commu- 
'nisproiadiuifo :  quxfacic,vrproporcionaliter,idemde  secommani 
vcndira ,  aut  in  aliam  obligationcmdcduda,  fucrtt  ex  iurcrcfpoo- 
4ieodum.£^(oindciiocibice<commodiua»  %).  lib.j^tioci  iub  Tra- 
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fi»cudeRehus,vbidepi(;nore  rcram  alicnanim  nghnns ,  fiiiflcr  pro- 
pofitum,  ( coaimuniscoiu  ics pio p.iitcclh aliena.j  Ec  c!ic.\nius  lani 
hicobiccr^c  bicuiccr ,  quod  jamdJixo&cap.  4.  huc  rcmirmnis ,  cctn 
cominiiDcm  praparcetancuii^  juxcarf./.$.|.Fir.  po£  obhgad  Lvn.  cfi. 

NecreA^N«gir«.^.z.  mmb.  exceptionem ftatuic 

fofi(co:£cenim  iir  /.  va.  C.  devettd.rer.ffi.  (|UOte]iCuvciiiir,de  vendi« 
cionc agirur,( &  fifcus  numquam  tlat  p'gnus  )  in  qua  Bfcus  haber  fpe- 
cialc  pruiilegium,vc  cum  alio  fibi  communcm  rcmin  iolidum diftra- 
hcrcpoflit,  (nam  jcafaciliusrcpcrircmpcorcm  )  ita  vc  focio parccm. 
prccijprxftec:eftqnehicvonsaUi]s,quo  quis  pioptcr  qualicacemib* 
di  inuitus  partcm  fuam  vendeie  cogttur,auc  pati  vt  focius  cem  cocam 
yeodat.  An  crcdiror^quircm  communem  pignoriaccepir,  poffitpro- 
uocarc  alcerumad  duuilonem ,  vide  apud  ^V^a-c/.  1.  memlh  5.flKm.|$» 
&feqq. 
• 
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J)eredu9bMS  velfUrihmfigHori  ddta  aui  obUgdis^ 

Mf^fimtoim&iiitmfMMiiatm'»^ 

PEttinec  hsc  quoquc  tra£btio  ad  indiuiduitaccm  pignocis :  ita-> 
que  obadfinicacem ,  hiceam  ezplicemus.  Res  (acis  ^  difficilis. 
$ede&eiuseftint)f/K»</w i5.  %.fidno  Sulr^ijiwrifr.Necdiffitcarci  loco 

mahumencaTriboniant^ admoram  ,  quod^'arguic  (atis  ipfc  ftilus, 
(cdquiaTnbonianusiftain  Pandedis  Legishitorio iure (cri jMir ,  nos 
Tribonianum  dcfendemus  quantum  pollumus,  vidcbimulcjue  quid' 
pro&nceocia<f. Lfifunim%.  8.  iro pAjSr.  lUud  inpcimis  ccedendum , 
cumrcmduobttsobhgacam  ponamus,an  nngulistcncaturinfolidu, 
rautpignori  ica  teneri  poflit  t  QuodTribonianusd.  loco  verfvtmm^ 
adfirmat  dircrtc,&:  idem  appnrcr  ex  (cqq. ibid.  5<:*quod  nimirum  pro 
diuerfitatccafuum  ,  fingulis  in  folidumrespollitt^lc  obligata.  Hoc 
abefTcdlu  probatur,  quod cum  non  poflit  hypothccaria  actio  vltra 
^pamobligaca  rescft,compecece,poimntfinguU  io  iblidam  experici 
•  aoione 
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aftionc hypoclicciiia :  quod  non folum probatur cx /.  i .  §.  8. {c J, 
<]'aia  Tiiboniaiiiautoriu.sfurrc  aon  C\iffccem,cxI.creditor.ii.inf.i}r^c. 
Ouipottor.  ex  c|ua  ctiam  crcdicor  fccundus  contra  polVclTb.^  ler- 
luiniinfolidumagcrcporcfl,  &apcrtiuscx  l.fidebitor,  lo.  defignortb. 
vbi  diieirc  diciturrcm  vtriquc  obligatam  cfTc  m  folidum ,  &  fingulos 
in  folidum  aduerfusextraneos  hypothccaiil  a(^itonc  vti  poffc.  Ncc 
quidquam  nnpcdit,  quo  minus  &  haccx  caufa^  ficut    alijf  duo  cor- 
jciconftitui  pollint :  ncc  finis  pignoris  ,  (ccuriras  dcbiti  rep.ignar, 
quominus  in  folidum  duobus  polTic  clfc  cautura.  Sed  contradicic 
faber  ^/fWfi.u.w^. ^.vbinonmagisremduobusin  folidum  obliga' 
tam  poffc  eflc  ait,  quam  vc  duo  ciusdcm  rei  in  folidum  fmt  doraini ;  6c 
fiauishomoproficctur,  fchacinre  Sc  i  Triboniano  &  ab  omDtbus 
Jntcrpp.difrentitc.  Nimy^um&AJCtis,  quoruni  funt  citati  tcxtas, 
illc  itadiircntit:  &  parumrcfcrt,quidFaber,homocrroribus  obficus, 
-cenLcat .  cuiUsargumema  vix  dignafuncrcfurationc.Etillaineptape- 
ticio  ptincipij.quod  vt  rcs  alicui  potJt  pignori  obligari,opotteac  op- 
pignorancem  omnino  liberum  habcrc  dominium  rci  ,  ita  vt  nulli 
jus in  rc  fit  conftirutum ;  nam  alias  fatis  libcrura  hibet debitor  domt- 
nium  quod  in  alium  non  obftante  pignotis  obligationc  jure  fuo 
-transferrc  potcft.  Ncc  qaidquaoi  porr6  mouec  quod  credicor 
piior  hafbec  td  jus  vc  in  foiidum  rcm  alienarc  poffic  ;  Nam  &3 
duorum  correorum  id  jus  cft  ,vc  vnus  prjcucrcendo  alterius  jus 
iniriitum  deducat.  Ec  facic  hdc  jus  prioritatis  vc  prior  j^urc  iuo  v- 
ccnscfliciac  alccrius  jusi.iutiie  :-quodaliasomninonulIum  rvon  eflc 
indc  apertum  cfl.quod  atias  fccundus  agcrchypodiecaria  non  pofllir, 
conuidl.io.dep^^twr,  &d  l.ii.hif.pr. Quipot,  EtjustUud  priorita- 
tisfacit,  vt  qui  diflimulansnexum,alteriremobligat,  incidat  incri- 
mcn  ftcllionatus./.  &qudt.  15. ^.«/ttirn.rffpi^wr. Illud.quodFabcrnon 
aucvixmoner,^vrgercquispoflir,  quodaliaiicracioobligacionis  ,  cx: 
quacancurnperfoualisaduonafcicur^aliacius,  cxquajusin  re  qaz- 
riturcrcdicori  ,vcinrepignorara.  Scdcnim  ncquc  obligacio  pcrfo- 
nalisicainfolidumadquiri  duobuspoceft,  vcfinguli  pcreatn*foiidum 
confequancur ,  fed ,  vt  jam  diximus,  vno  praroccupancc .  alceriu^us 
roUicur;  ica  iiccc  maximc.quod  ▼erilTimum  eft,duo  crcdicorcs  ica  non 
ponftntin  folidum  concurrcre,  vtfingulircm  infolidum  confcquan- 
tur,indc  tamen  deduci  no  potcft,quodfinguiis  in  folidum  res  no  pof- 
nntcfleobligacaf,  Ecduos  jureeiusdemdoniinij  infolidum  poUca- 
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^ercnonlrgimus  .Scdduobus  comperercScruianam  in  folj^um  jnm 
antcpiobaumius.  Ncc  cadcm  juris  dominij  dc  juris  pignoris  ratia 
#ft;c^uandoquidcm  jusquiJcdominij  omnlnovni  rcm  ttibuvtm  (o- 
lidum&:toiam,quoddicinon  potcrtdejurc  pignoris.  Etquid  muK 
tisopus?CumiprcFabcrin/.M^.cogafuradniiitcrc  duos  corrcos  ex 
caula  pignorispofle  conftitmratquc  ita  tadillime  llbi  contradicicaut 
turpiterrctradlat.quodroticsillo  ipfocap.t.am  protcru^affirmatcan- 
dcm  pignoris  &  dominij  efTc  rationcm :  vt  autem  duo  in  Jblidumcan- 
<lem  rcm  jurc  eiusdem  domimi  pcrlcquantur,licri  ncn  potcft.cogitur 
autcmadmitrerc  Fabcr.quodduobusmlolidumcompetata^ioScr- 
tiiana.Scd  jamcetcrain^./.i^.§.8u/f^;^w.videam'.Anteoraniadiftin- 
:gucndum,quod  aurduo  candem  rcm  pignori  fucccniuc  atqi  diucrlis 
tcmporibusaccipiuntcaut^odcmtanpoic&amul.  (non  jam  dc  eo 
ampliusanresinfolidumduobuspignorif:flc|3oi1ic, lcddc  alijsquae- 
rimus)lUocafuliquidum,juscft:quodpriorlupoiiorii\rot6pignore 
vtrumq;  in  dcbirominus  fic  quaminpignorc  :  Tiam  vt  dixunus  caf^. 
^£ied.hcct maiorpars debiti ioluta fir, tanvm m folidum diftrahi  po- 
Tcft.  Cui  nonotftar rf./.  15.    i.i/e/>i^«.qooniam  quacdiciturhypcro- 
•cha,  fub  racita  conditidnc  iniclhguur  obligaia  crcditori  lccundo,ii 
prius  anter-ior  crcditor  fucrit  dimiftus  j  &cum  crcditori  priori,pignu« 
in  fortem  &  in  vfuras,  &  quidquid  tandcm  eius  int^eftte^ic- 
atur  ,  nec  potcft  nifi  priori  crcdirorc  dimiftb  computari  quantum 
/upcrfit.  Qvjod  fipriorcrcditordiroitrns&^uocunquc  modo  obii~ 
;gatio  cius  linita  lit ,  lom  <rcditori  poilcrioii  obligata  in  folidum 
rcs  cftc  ituripit,  licct  fueric  di<5lum  in  conftirucndo  pigjiorc  ,quod 
'tanrum  prgnus  obUgcrurin  icliduum^quoniamhocad  euitandum 
«crimcn  ftellionatuspracdiAimi  mielligitur.Atquelioc  cft  diftinilio- 
•nismembrumprtmum.  /Alrcrum  eft  ,  quo  dno  fimul  rcm  eandcm 
fpignoriacccpciuni,  vcl  quoduobuseademres  fimul  cft  pignori  ob* 
4iga(a.  Dchocmcmbroagiturin^i:.^/«7.  /.  i6.§.  8. //«'  /^f^nffr/tiM.  El 
*ait  JCcu?  liuc  Tnbonianus^  Si  dtto  partter  de  hjpoiheca  jHicffijnrunp^ 
'tiitf  ^  fi^niiicac  ,  padum  cllc  fimul ,  &  tcnlporc  codcm  ,  quod 
^CifCi  dicnnt  «««  fiuc  ojuk  vtnon  clTet,  cur  I  abcr  dtC4d.  21.  cup.  9- 
idvcrbum  cauillarctur.  Ncq,  alltcr  id  pofTc  intclligi  ,  vcl  htnc  ap- 
•parct ,  qnod  fingulis  in  Xolidum  hoc  cafu  rcm  cflc  obligatam  nc- 
:g:it ,  &  pro  partibus  tcncri  adfirmat :  quod  falfum  neccirario  eft, 
vWbi  obligaca^duobus  ros  eil  fu64;elliui.   'Hoc  i^icurpofito  cafu. 
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quafritur  ibi ,  m  quantum  quisquc  rcm  obligatam  habeat  »  vtrutw 
pro  dcbiti  quantuacc  ,  an  pro  partibus  dimicbjs  ,  &  magis  vidcn 
refpondct,  qtiod  rcs  fit  obugata  pro  quantitate  dcbiti.  Ethicrur« 
fus  noftcr  Fabcr  contradicii ,  &c  obligarura  cflc  pignus  ccnlcc  pro 
pircibus  virilibus  ,  &  adco  fi  duo  fint  ,  pro  partibus  dimidiis. 
At  enim  vt  maximc  ratio  fortc  .iliqua  juris  repugiiarcr  ,  cam  cef- 
farc  oportcrct  ob  adco  manitcllum  tcxtum  ,  vtcunquc  illc  clTcc 
Triboniani :  vtputidum  fit  nugari  ,  &  difputaic  contra  juris  apct- 
tam  difpofKionem  :  &C  im6  infanum  tantum  fibi  tiibucre  vc 
quis  putct ,  Cc  contra  tcxtum  8c  reccptam  cot  feculis  in  foro  & 
fcholis  opinionem  obcinere  poflc  :  Ec  vidcamus  tamen  an  non 
his  qux  «adducit  Faber  laiisheri  pollic.  Nititur  i.  tcxtu  in  /.  alU' 
nu.  zo.  S.  I.  <U  pignordt.  a^.  vbi  corum,qui  fimul  rem  pignorisac 
cepcrunt,  dicitur  cde  xqualis  caufa.  Sedid  facilc  expeditut  a  Sa- 
liceto  3c  alijs  ibidcm  qui  eo  id  rcfcrunt  ,  quod  vnus  alio  non  fit 
potior  :  vt  hadtcnus  is  cafus  opponatur  illi  ,  quo  duo  fuccefli- 
uc  accepcrunt  pignus  ,  quod  hocalicr  vt  pnor  tcmporc  ita  &  al- 
ccro  fit  potior  jure  :  hxc  enim  duo  veiba  ^tjfulu  &c  pcnor  ad  jus 
quod  compctit  in  pignore  perlcqucndo  rcfcruntur.  Sed  &  for- 
tc  noninepte.</./.  zo.     i.  adcos  poillt  rcfcrri,qui  corrci  quafi  crc- 
3cndi  fimul  pccuniam  mutuam  dcderunt  ,  quibus  fane  pro  di- 
raidiis  partibus  res  obligatacrit ,  fi  conringat,  vt  vterquc  in  debi- 
to  perlequendo  concurrat.  Magis  pro  Fabio  faccrc  vidctur,  l./idc* 
htror.  10.  de  pigmribm.  vbi  in  his  tcrminis  refpondetur,  quod  fin- 
guli  dimidiam  pancm  poiVcirtonii  pcr  adioncm  Seniianam  ap- 
pjfchendant.  Refpondco,  dilliiiguendum  cflc,anita  a£tum  fit  er- 
prcfse,  vc  res  obligacapropartibusfitranlimplicitcrobligata  rcs  fi- 
mulfueritduobiis.  DciIIocafuexprcfse  tradacur  in  d.l.  lo.&c  con- 
ft.upartisappcIlationeindubiointclligipartcm  tei  dimidiam.  Ad 
huncautem  cafuiii  rcfercnda  eft  /.  lo.  §.8.§.  depigrior.vi  tacitehic 
attum cenfcaiur,  vtres  fmgulis  pro  quantitatc  dcbiti  fit  obiigata. 
Et  practerquamquodnihilabfurdicftinhac  diftindione  ,  ea  pra:- 
terea  ncccllaria  cft  ,  ad  componendos  tcxtus   :  quandoqui- 
dem  vc  diximus  ,  Legislatorio  jure  vfus  ita  Trihonianus  dif> 
pofuit  :  Cetera  quor  tnouct  ,  futilia  funt.    Argumentatur  ab  ab- 
iurdo:  £x  hac  fcntcncia  hiturum  ,  vt  fi  fltndus  ducentis  dignus, 
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ficobligatusduobus,quorum  alrcrcentum,akerquinquagmta  mii- 
tuo  dcdic  ,  illi  fundi  pars  dimidia  ,  huic  vna  quarta  ,  altc- 
ra  quarta  nnlli  lit  obligata.  Hacc  vero  aut  ignorantia  cft  aut  calumnia^ 
Ec  imo  ita  res  habcr,  vt  in  ifta  fpccic  vn;duxtertiar,altcrivnatcrtia 
fundilitobligata.  Eiusdem  farmaieft  j  quodportoababiurdoin'. 
fcrr.  Qiyd,inquit,fircsnon  pluiisiit,quam  vni  fx  crcditoribus  de- 
bcatur,quomodo  fieripoteft,vtvnusquisquc  pignus  habcat  obhga- 
tum  pro  quanticatc  dcbiti.  Ridicula  cauillatio  :  intclhgimus  cnim 
▼nicjjque  pro portionc debiri rcm clfc  obhgatam,hcctex  pignorc  v- 
triqueplcncfatisficrinonpoflit:  Ec  cft  ifta  adcorurfusautignoran- 
tia  cnliii.aut  putida  cauillatio  &  pcruerfio  verborum,/>rfl^tf.z«fi/4ff 
btn.  Nihilauremad  rcm  facit,  quod  obligatiopignoriscftinc^oidua; 
quod  praccipucco  fenfudicicur,  quod  ca  non  dmiditurinferplurcs 
hercdcs;& vtitjucitaiespignoridan  potcft,  vt  eis  pars  fitobhgata, 
quomodohicproquai\:Kate  debuiparcesinreipfa  obhgataE  intcUi- 
guntur.  Illudautem pcnitus falfum«ft, quod aii  Faber ,  pro quan- 
ntatc  debiti  pignus  obhgatum  efle,  nihil  aliud  figi>ificarc,  quam,  crtc 
obligatum  in  folidum :  quamuis  ifta fu  lccundauitcrprecacio  Accur- 
(ij  ud</./.i6.§.8.qu3admiiri,pucidifiimacritror.ipriordifputatio  Fa- 
bri :  Ceteroquin  non  abfuidum  cflc  illam  fcnccnciam,^juxta  quam  ac- 
cipimus  dtd.  /.  K).^.  8.&ilhid  confirmat,quodduopupilli  qui  hy- 
pothccamtacitamhabent  in  re  cxnummis  corum  comparata,  con- 
currunc non  pio  partibus  dimidijs,  fed  pro  quancitate  prctij ,  quodex 
cuiusque  bonis  proeaie  numcratimifuit.  Et  polTiceciamhucrcfeiTiy 
quodcft  in  /. cmimum.  7.  h.mtereos  \i.  Comm.diiad.  vbi  duos  inter  crc- 
ditoresitaresdiuiditur,  vcnonvcco  pfctioacftiracturpaiSjfjdintan»- 
rum  ,qttautuni  pro  ca  dtbctur.  Et  vciim  umcn  hanc  fcnrcntiam  ua 
limitari,  vtr)btincat,fi  intcr  (iimmasdcbicas  fic  raaior  aliquadiftan- 
tia,vxluci  fi  duobus ,  quorum  vnus  mille  florcnos.alccr  cencum  vcl  ct- 
K^m  quinquaginta  credidir,  rcs  limnl  lltobligata ;  inquibus  terminis 
tancumabcft,  vt  (itabfurdaiftafcnrentia,  vtimoabfurdumfit,  fingu- 
lispro  parribus  xquaiibus  rem  cflc  obligaMm  &  prorlus  cum  pro  (c- 
airiratedcbitircsobligctur, (umma  ratiofuadcc ,  vtproportionis& 
quanricatisdebiti  hic  racio  habcaiar. 

Pcifequamurquxpono  habcrTribon.in</,/.  1^.^.8.  Sedvterjj 
{K^hihcni  veibzzexms) fi cuM pojftjfore  4gut  ,  quonadmodum  vtrum  dc 
parfe  quisQjOfide  toto^qiiaft  vtrt^es  in foUdum  ciligutj y?r.Quilibct  hic  non 
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obttifx plane  naiis  agnofcit  ftilum  Triboniani.  Contra qucm  porro 
diiputat  Fabcr,  &iftamabfurdam&otio(amcflfcaitquarftioncin.  Et 
itaip(ceaverbaaccipir,quafiproponaturdiftin6tio,anagatwrdc  hy- 
potnccariac!anda£oniradebirorcm,an  contratcrtiospoucflbrcs  : 
quodcontra  iilum  finguli  tantum  pro  parre  cxperiantur,fcdcontra 
hos  in  folidum.    Aliter  idacccpilleSalicctumapparct  ,quiibidi- 
ftinguit ,  an  quafratur,  pro  quanro  res  fit  obligata,  Sc  pro  quan- 
ta  partc  agi  poflit.    Vtraque  falfa"meo  qvidem  judicio,  eft  cxpli- 
cacio.  Neccnim  apparctratiojCutdiuetwm  jushadcnusin  dcbito- 
K  &:  in  alijs  poflcflbnbusfaciamus :  &  minus  adhuc3pparct,qui  ficii 
poflit,  vtvltraquanircseft  obligata  ,  cius  pcrfecutio  locum  haberc 
contraqucmcunquetandcm  pollir.  Ego  putoTnbonianumifbs  vcr-'- 
bis  tantUm  quxftioncm  proponerc,necdum  quidquam  definire ,  fcd 
dcmum  illis  verbl^fubijccre  dccff\oT\c{r\,  quod  erit  duem{um,fieadm  die 
pi^niisvtnj^  dattimesffepararinr.EthocenimczCanonin  parics,  fcd  in 
folidiim  (ingulis  tcnctur  pignus,vbinimirumn6fimul,fcd{cparatim 
fuccelliuc  duobuscftobligarum. 

Obijcichjcquoque  Fabcr  refponfionera  cfle  ineptam,aimin 
^r.i.<j#aEftiofjrconceptadeduobu5C^ui  fimul  candcm  rcm  pignort 
accipiunr.  Scd  nimisleuc  hoccft :  &  lii  hoc  fortefaftam  infubtflius, 
quid vero  iftud  ad  ipfam  rem  Sc tcj  cardincm?  Nimisputidum  cft hoc 
tantumagcrcjvtcarpas&calumnieris:  ncqucabfurdum  aut  prorfus 
nouumcft.vtoccalione  qua-ftionis  fpeciahus  propofltaf ,  gcncralior 
diftinftiofubijciatur.  Scd  Scpariter  quod  vcibum  cft  in/>r.  §.  potcft 
laxius  accipi,velcodem  quafi  momcnto,jaiita/«.  %.fi7nUliUi&ttit\c\ 
cum  aliquo  interuallo,  vr  nihilominus  poflfit  fimul  Heri  dici ;  quomo- 
doipfe  Fabcraccipithunclocum,&putatexfcntcntiaTribonian:ec- 
iam  fimul  acceptum  dici  pignus, quod  eodcm  dic  licet  diuerfls  inter- 
uallisadiucrfiseftacceptum.    Exqaoipfo  maniftftam  Triboniani  ' 
infcitiamdctegiFabcrait.  Etfaneexrationcjurisdcfendin©npotcft, . 
vcfimulpignusd.itumintclligatur,(juodliceteodcn»dic,  feparatim 
datumcft:maxmequoad|us  prioritatis  ,  vbi  hadtenus  cenleo  cum 
Fabro  (&c  deillodiccmus//^.yt<f.i»^r)momentapcncterr.porisatten- 
dendacflc.  Et quid vcro fingi poflit  abfurdius,vtconcurrat in  pigno- 
icqui  v.c.fubvefpcram  accepitpignus,cumcoquiacc€pit  fubaurp- 
tam.  Et<juisver6nonintclligatcumprioremcire,  qifi/orte  decem 
«K amphus  horis ante  alium  rcm pignonacccpit : cum&  alias jus  crc-  ' 
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ditoriqujrflmrn  cludcrepofljrdcbiror^fiipd,  alijs  rcm  coJcmJiTrr 
&caclcmdieliccrccoppigiiorarc.  Etprofcdo  (iicaTtibonianuslca- 
Ur ,  defcndi  non  potcft.  Scd  magiscllvt  ipfi  fiat  inlignkcriniuri|. 
Et  ita  cft  ,  vt  Tribonianus  vtcunquc  quxftioncro  itiitio  propoliic- 
rit  dc  duobus  paritcr  rcm  pignoriaccipicntib«s,tamcn  poftca  gencra- 
liorem  fub jiciat diftindioncm ,&  dccidat  quid  juris  fit  in  duob us  qut 
nonfimulfcd(cpararmidiucrfistcmporib*rcm  pignori  acccperunr. 
Et  ip(a  verba  &  contcxtus  ab  hac  m  juria  vuidicant  Tribon.  Iplc  cnim 
inpriori  mcmbro  ponit,  pignus  c(Tc  a.ccc^i\imfeparatiht  :  cui  appo- 
nit moxaliud mcmbrum, quo/«///duobus res crt obligata:  quo ca- 
fu.fmon  aliud  a£lum  cft,  fingulw  ait  agcre  propartcr&ficrr  igirur 
juxta  fcntentiam  Triboniani  non  potcft  ,  vr  fimul  pignus  accc^if- 
fc  dicamur,quiiicci  codcm  dic  diuciQs  horis  acccp<^unr,  Sc  qui  Im- 
gulis  in  folidum  ex  (entcncia  Triboniani  jus  agcndi  habcnc.  Ec 
probathicipfclocus,  c6  magis  jus  infolidumagcndifmguliscom- 
pcicre  ,  quo  magis  diucrlis  tcmpotibus  res  clt  obligata  :  quo- 
niam  in  altcro  membro  ,  qui  fimul  acccpcrunt  ,  tantum  pof- 
funt  agcrc  pro  partc.  £t  qui  igitur  finguh  in  folidum  agun^  &C 
lcparaum  licct  codem  die  rcm  pignori  acccpcrunt ,  non  pouunc 
co  jurc  ccnlcri  ac  fi  fimul  rcm  pignori  accepiflcnt.  Hxc  vcrilH- 
mafunr,  &oftcndunr  peillmc  hunc  iocum  acccp.um  8c  inteilc- 
ihmic(IcaBarroIo,quicxcoibidcmnotat,  fimulfieri  ccnfcrc,  qux 
codcm  die  liccr  diuerlis  horis  fiunt:  quod  vtiquc  in  hac  matciia 
pignorum  prorfus  faifum  cft.  Et  tamcn  /acilc  ignoucritBartoio, 
qui  vidcrit,cundemcrroremerrafle  dodiirunos  rcccnridrum  ,  Hot- 
tomanmm.  Trjclat.  de  pign.  cap.  4.  Cuucium  ad  Itb.  19.  E^ii.  PauU  itt  l. 
alietid.  io.de ptgn.  a^.  ii  mane  ,  inquir  >  vni  rcm  pignoraucro,  vc- 
fperi  alteri ,  alter  alrero  potior  fion  nft.  Niliil  falfius :  Sc  malc  me- 
riii  iunt  dc  Cuiacio,  qui  opcra  ilIa,contraquam  iplc  ficri  vctucracy 
poftmortcmciuscdidcrunt.  Et  quodmircris,itaquoqucfentitGra:- 
cus  lilc  Conljantmus  Harmcnop.  hb.  j .  tit.  y.  §.  }8 .  vbi  ita fcribit  E'«» 
ti/nrodvTiTt^elyffjf.  c*  f»4£  >if<fp«  xsCTtTiBr,  eu  tS^et*  <sr(^Actp/3avctn<f 

rxx*a>hoyltt*jS;^i)ts.  id  cft,  fiduobus  vna  cadcmqiic  dic  res  fuc- 
ntfuppofiia,  hqrx  praECcdcntes  aut  fubfequences  notifaciunt  alte- 
ricorum  praerd^atiuam  ,  (ed  pignus  ipfis  (uppohtum  cftfircundum 
piopoitionemdcbiti.  Quibusveibis  ad  hunc  iocum  rcfpcxifle  vi- 
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ttm.  ^JeH  contcmnoGracculum  iftiim,  nec  rantx  ille  mihi  cfTe  po- 
tcft autoriiatis ,  vt  tanta:  abfurditatisimo  contradu^ionis  argucrc  ve- 
lim  Ttibonianum.    Et  plane  prc-bo  Accurrium  ,  qui  vidit  verita- 
tcm  ,  dum  particulam  S!  eodetn.  inrerprctayis  eft  pcr  quamuit.  (& 
•poffit  vidcri  Orsccifmuf  *<  ns^i  vcl  x«i'  )  quoniam  ratio  dccidcndl, 
-cur  ifti  in  folidum  finguli  agcre  pofllnr,  juxta  hunc  ipfum  tex- 
tum  cft  ,  quia  feparattm  pignus  acccperunt ;  vt  plane  dt  contra 
anentem  Tiiboniani  ,  cos  qui  eodcm  diuerfo  tcmpore  pignus 
acceperunt,  pro  ijs  habcri,acil  fimul  pignus  acccpiftcnt  :  Qux 
rationcs  faciunt,  vr  fiue  de  jurc  prioritans,  fiue  agcndiin  folidum 
quxras,  fcntenriailla&exphcatio  Banolt  &  ceterorum  non  poffit 
dtfcndi :  &  pfaeftct  cmeutlaio  lcuitcr  rcxtu  pto  Ji  todeni  fubftitue- 
•icetfieodew quam  tamabfurdam fententiam  tucri :  Scquiiurtandcm 
"in  tcxtu  noftro.  Sedfi fimil  illi  (^  iUi-y  fi  bo(  diiiim  tfi ,  redr  vterj^  tn  foli- 
dumagetififiminuSyVnusquisijj  f>ro parte.    Hoc  quoque-falfum  cflc  Fa- 
"berait,  quoniam  vtmaximcduorelcrcdcndi  co^ftituti  eflcnt ,  ta- 
. men  non  poflet  vtcrque  fimul  in  foliJum  agcre.    Hacc  ver6  cft  infi- 
gnis  calumniandilibido.tntclligit  enim  Tribonianus  non  quod  ii- 
n)ula£lufinguIiin{oIidumexpcrir!poflint,fcd  fingulos  in  (olidum 
jus  agcndi  haberc  ,  juxta  /.to.  i/^ /x^n^ri^M.  £f  tamcn  hoc  proprt- 
lUmhiccftScdiuerfumabalijs  duobus  cotrcis  i  quod  vbi  vnus  cor^ 
reus  v.c.ftipulandi  inftituira6lionCTn,totaobilgatio  perimitut,  ita 
•^taltcrampliusagcrcnon  pdflrtr  arquin  in  pjgnorcperadioncm  ab 
<vno  motam  ,  alterius  )us  non  pcrimitnr  ,  fcd  terminis  habilibus 
iprxpofitis  alteri  )us  agendiintcgrummanet.Scd  quid  eft,  quod  in  ex- 
trcmo/fi.i(>.§.S.aitTribon.fiduofimulrem  acceperint,fingulos  a- 
; gerc pane :  an  intclligit  partcs  diraidias,  8c itamutat,quod in/)r.§ .  di- 
.aerat,  pignus  hoc  calu  acceptum  cenferi  pro  quantitatc  debiti  ?  N  on 
i-dixcrim:  &:putarim  hoctantum  fiiiflc  propofiium  Triboniano ,  vc 
•diftingucrit  cafum,  quo  fcparatim a  duobus  pignus  accipitur ,  ab eo, 
quofimul.lllocafuagiturinfolidum,hkproparte:vtiqi  noriirvfoli- 
>^um :  at  certe,  etiam  fi  pro  quantitate  debiti  res  obligata  «ft ,  non  ia 
.jfolidum  pro  partrbus  agitur  :  dc  adcc»finis     ex  pr.  eft  cxplican- 
^us.  AccurfiiinterpretationcmfuptaiiD- 
j)robaui. 
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Capvt  IV. 

Vc  cfcMM  mfdiatis  qui  ex  jurt  m  rc  cfnfiitmticp' 

fiunt,  • 

I .    Vignoru  mutam  m  hjpothecam  &£ontra. 
1.  TreseffcclMpignoru. 

3 .  Specialis  cafus.quihw  tantum  retmio. 

4.  KetentiotffiHmpignoru. 

POrtinciHicfFcdusdiftinguiin  proprios  &  communcs.  lUosduo» 
quialtcrutrirpccicipignonsauthypothcca:  propric  rumtx  : 
qui  vtriquc  conucniunt.  Vcracy,  autcm  fpccics  vel  manct  in  natnra 
?ua  quara  initiohabcnt :  vcl  ex  poft  f  aao,  aut  cx  accidenti ,  »n  rpccicm 
fibi  appofitam  qua(i  transformatur.  (non  vcrfamur  hic  m  rpcocbus 
inaturaproduii  quarumnoneft  fj^t^fxS(<P<^<n()  vclutiii  crcduora- 
mittat  ici  traditc^ofrcffioncm,  cx  pignorc  dt  quafi  hyoothcca :  if  ma- 
net  cnim  rcs  nihiiominusobligata)  &c  cx  aducrfo :  fi  ob  moram  debi- 
roris.crcditocinflitmaaftionc  hypothccaiia  poircnioncm  rci  conlc- 
cutus,jaml\ypotheca  quaranccfucrat,  iucipit  inducrrcnaturam  pi- 
cnotis,£ivtDd.loquuntur,  tranfitinpignus.  JndcfitjVt  quodiiu- 
*  lio  vni  fpccici  erat  proprium,altcri  rpcciei,non  tamc  qua  tali,  (cd  mu- 
tata  qualiiatccommunicctur.-atquc  ob  hanccaufamomncscffciaus 
pofTmt cffe  communes.  Et  nos  illos  ordincproponemus,pro  condi- 
tionc  &  qualirate  fuaad  propna  obieda  rctercndos.  Videntur  ilk 
adtrespofferefcrri,juscxcipicndi,jusagendi,&jusvendendi;  Er,  li 
crcditorpignustcneat,omnesttesconcurrunt,juseiamagcndi,licct 
idquamdiuicmicnct  ,  aaunoncxerccat.  In  hyoothecaduopofte- 
riores concun-unt :  aliquando,  vbi pignus redc confticuium  non  cft , 
cffeilusrctenrionis  foluscft,vcluri  firemalienam  quisfcicnsaccepc- 
rif  juxta/.i.  m  pr.  d<rf;^«.quod &quibusdam  ali|s<^mihbuscalibus 
contingicvtinfpccie  t.j.C.fircsaliend.l.7^.fe»dereb.eor:(€AMXzmcn 
fcmpcrfpccialisrarioaliquafxccptionemdcfcndat(cctccoqumfecus 
cllct,vtin fpccic l.cutii ritwsif  xydepignor.) velut in d.l.i.deftgnor.hecwm 
ipfiiw dcbitoris ,  qui  rem obligauit:  in  lA.C.firesaUen.  vciilo pccuniae 
in  rcm  domini:  &  in  d.l.7  .§  .(/crrt.wr.quod  tutor  pccunia  acccpta,crc- 
ditotcmaliumcuifubpignorcpccuniadcbcbatur,  dimifit  :  cctcro- 
quincxtrahas  eaufaspignorisinutilis  obligarionccparcr^rtcxccptio- 
*  ncm. 


L  I  B  E  R    T  E  R  T  I  V  S .  i6:^ 
ncm.  Erali.iscrinm  citra  vinculuai  pignous  fola  .rquir.TS  inducit  cxci- 
picndi  Sc  rctmcndi  jus  vt  in  l.i.Qujb. niod.pign* folu.Et  tamcn  nihiicmi-  4 
nusieddineere^daspignorisrefercarfiis  retinendi,  dcexdpiendi.* 
nam  vcaliasquisretincre  poditjoportct  propriam  catt(kmfiibelle,y.c. 
quodille in remimpenderit ,  vel  quid aliud :  (ed  fola  pignoris  oblrgaf 
cio  facit  vt  exccptionc  podciror  dcfcndarur:  qua:  hinc  &  in  fpecie 
vocaturcxccpno  pignoratici.i/.y/ <J.  %.vlt.comni.dimd.  &  pignoris 
^tfcn{\oin  l.nc^io.  C.diftgior.i^.  Qiuinirao  cxhocjurc  retinendi, 
ob  pigna$indo^mpoAealeniimvidetur,n  lesalisUiettnerelice- 
rcc:coargiimcnto,quodrcsdiciturrctineriquodamjurepignoris,»r^ 
in  [.  credtrorin ^ ■  ^ ■  1  ■  dcfurt.l.  lulufius  \  ^.     offerri  dea^.empt.  Deniquc 
hocloco  notandacll  Ipecics  pfp;noris,  ui  quo  eft  ius  retincndicitra 
^us  yendcn4» :  T^^c  cft  pignu^  pixtonum ,  quod  conftituitur  per  mif- 
iiQnem  in  pojfleflionem  pononim  ex  prtmo  decreto :  quod  pignus 
joibaitrolam  dcccntionem flecuftodiam^teiquoquc  perfecucionem  . 
t^.lSeimfidta&c.  Nam  qaodporr6concttm.ace  debitoiebonapoif 
funt  vendi  ,  nonfitviituteprimidccrcti  per  quod  mducirur  pignus 
praitorium  fed  fecundi ,  quod iongc  plus  operatur :  &  ita  ex  caufa  da- 
nini  infc^i  qui  mictitar exprimp  deaeco .  hihil  prztcr cuftodiam  ha-  . 
bet  ^^oimiuiisvxlecanddvtiam  nancidjtordoniuuam.  Specialem 
xatioiiem  qaoq}  habccpignus  quod  iuffu  magiftratascapttur  pro  cxc- 
cntione  ientemiae:  £uc  enim  hoc  fokt  abipibaKcaR»edifttahi  &f 
yendi. 

C  ap.  y, 

X.   fn thirografhorMfecuniAfiffmnwutwr.  ^dL  m C.ttimob  chir, 

a.  Jktf^inftrftmvtlfiiifUattrfi^ittimp& 

turfrovfurkf 
'    4.   Vfur*  an  odiofd^ 

6,  Ad  1.  II.  ^.depigtt.ad. 

7.  AdL4.CMvfiirit&n,9. 
%.  DetfarisfoSt  nud»  promifit. 

10.  JiittmitmtiefiiihttMfoJtltm' 
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FAchint<lttotexnis,vr(eparatTnibftcdeTediftcefe  habeamus.  AI- 
tereftin/.Fir. C.  Etuw ob chir.pec.  quod  nignus darum  pro  pccunia 
*  ^bttaex  vnacauia>poiTurecjncii  ^proaliapcainia,  qiiod  Hncpi- 
gnoredebetur,  Alicrcftoi/.^  C.dcvfurn ^quodpct  rctentioncm  pi- 
gnoris  vfur.xfcruari  poflint.  Et  redlt  tniui  Dd.  d.l.  vn.  ita  iuiclligunt, 
vcfalcem  rctentiopignoris  dccur  ubaliud  debitum:itavticrcditor  qui 
obhypothecaxaalin,vtitaloquar>pcaintam,pi^oratanrieni  &  per< 
iequi  &  vendcrc  potcft,  neutrum  hoium  poflit  ob  aliam  chirogra- 
phniiam  pecnniam.Itaq,  vt  Vald.tn  d  l.Yn.  fHbfin.noui,Ci  cecidcrir  pof- 
icllionccrcditor,adtioncmhypothccaitamnon  habct:  qux  6^:  Ac- 
curfijfententiaeil:  Itaqi  pigoodsritc  pro  vnodebico  coniluuii;  hic 
Z  fingufaiiseftdaseft,  vtprofitadretentionero  proaliodebito :  Mo- 
iientaiuemhic(cnipulamtextus  qui  dc  vfuris  loquanmr,  &clubium 
faciant,anpignusvclinforcem  vcl  nmplicitcrobligatum,  cciampro 
viutis  fic  obhgacum,vt  ob  eas  vel  hy  pothecaria  quoq;  fit  adlio.vcl  fal- 
temretentiolitpignoris.Sunthacclocain/^rfgf  i3.§.r/r.<if/)i^«or.  /.  8. 
§ .vlt.&Lfolutum  II.  $.  3.  deftgh^S. l^rumtimeni  4. &l.ptgnortbtu  iz. . 
^  Cdtvfkrk. EtiUodin proctluieftdi<»re,quod ^/./.iw.loquatttrde dtra- 
bus  fortibus,quaram  vnaeft  poftaltcram  crcdica  ,alteia(iib  pignore, 
altcrafincpignorc.Eamexplicacioncm  ip.ot/iy.proponit  Cuiacius, 
lcd  quafi  trepidus  &  ambigens ,  bc  tanquam  a  fe  protcdtani  pi  imu ;  5C 
id  caracn  longe  ante  ipfum ,  tamquam  hquidum  tradidcrunt  BAid.  & 
Ss6eind.l.4t.cM  pfkrir.  ita^.  panloaudacius  Hunnius  kATrmdjq,  5$.  4f 
jl||M.Cuiaciuhicfomniarepronuntiat.  Ipfeautcmalc  crgumentatur» 
quod  vfurafincpignorcdebica:  vricjac  Imt  chirographaria  pccunia: 
quafi  non  vltrofir  apcrtum  qiiod m l.vn.C.ctuwob.  il)ir.pe(.  de  fumma 
,  duphci credica cra^etur, acqum  noa  funt  vfurx  pccunia  crcdita ,  fcd 
'4mdttaepeaioicaccedanc.Ali)vt^/0/JUrr.c>ji.iff^./.4.<^     vx.  fpe- 
dale efle dicnntin debico odiofo ,  quale  fit  debitum  vfiiianiro.  Hic 
faifiisHannius,negatv(ucaspnfcriptoaLL.  modo  exerdcascfle  o** 
diofasrquodhabctcxCtt/irapi^.oi/zy.  vbincgatquidquam  odiov- 
furamm  jDtc  no^lro  fcriptum  cfic.    tgoobitci  proptcr  Cuiacium,&; 

{>rofentcnriaIncetpp.  quipaflimviurasodioiasappcllant,  odium  iU 
ud vruranim pfobaoo.  Eti.qaododio vrnracujainfhilicxipu fit jure 
noflro.nihil  omnino  facicadrc.Ncc  enimTriboniaa*neceflehabttit 
dc  odio  illud  t|aidc|ua  icfcrrc  in  Pandcdas.&.fiintcgros  libros  jCto- 
vubAbwm  us^taaic  ct  illis  ^Oidjdc  Yluusicnljiileiicintclli^eremus.Et 
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tamen  quoc^  pafllimlegimiis.vfmasinrralimitcs  tocrafas.Jamnarum, 
quidquiciin  haudemcaru  fir,ctiaiu  iuh  notainhmix.quod  Inllin.ca» 
modcrac^  c(l,quod  vfuras  vruratu,&  vfuros  ia  fortcm  imjpucari  vccu^r» 
iaris  argu  u  iK,qui<l  dc  vfaris  ficlenrieiulatn.  Plane  certttini|ffcwf  ab 
'  bnpp^dmidas  &Jdtit»non  quodeaspTobarcnc,fed  qiloclwltadlltfo 
tcre  nccelTc  habucrunf,  quodalitcrncmoiiidigentibuspecamam<|i- 
turus  mutua  fuiflct. Si  rcs  illius  loci cfrer,  difputarc  cx  politicis  ratio' 
nibus  &CX  iiriyi«M.^0//r.quodvfutxilncconcra  vfum  &c  tinc ,  proptec 
^iemnnmnuisiiiuentitsdetecepnitlafcJldilacerem  Lcgem  pUtoiiif 
f.d»  Ll.(»i  l«tn/{f  w  M  rfiM  oon  mtiaandamfiib  TraiB.Sed  qaia  a1i6 
iftelocus  perciner,a'dducimaatoicsRonianos.  Cato  dih  njjf»  m  ff, 
maiore$noftriitafl:atucrunr,inquic,atq;  itain  LL.po(ucrimr  .furena 
duplicondemnari,focncracorcmquadrupii,&:  peiorem  ciucmcxiftt- 
maruncfoeneracoccmquamfUrem.  Cicero  i.  O/^V.  Improbantiirij 
qiueftas ,  qul  incarAinc  in  odta  hominn,  porcttoniiii  9c  liBneratO!  am. 
Quocmalis  f(rneratorcs&  (editionibus  cati^undedetinc ,  locuples 
tcftis  eft  Liuius  pafllm  &  ille  //&.7.Lata,inquit,eft  perlataqi  L  ex  dc  vn- 
ciatiofaenorc ;  (^quaeleuillimaeft  vfura )  &C€odmltbropAtdo  poli  ,fcmi- 
unciariumfiocnuscx snQi2itioh(X\xm'.&eod.Ub.mextrem9;  Inuenioa'* 
padquoidamL.  Genariam  ralifle  ad  populam  ne  fiBnecari  licerer, 
tc  0^.55.  Inftabat,inquit,alia  caufiiqaodctaicas  fonoce  laborabat , 
ctxm  multis  foenebribas  Legibus  auaiitia  conftridka  eflec  ^  via  iraudi* 
busitiitacrat.Lamprid.  i« /i/f.v.iw/.  Senatorcsn  fcenerarentur  (  ideflt 
mutiumpecuniadarcntjVctuic  vfuras  accipere  vnus.qui  inftar  omniii 
cllc  poceft  cxut  apud  Tdcit.  6. 4jmaU  inHgnis  loais.  Vecus,aic,vcbi,fae- 
aebie  ma]am,iediciDnttmdi(ooidiaram4iwoekbeRimacatt& 
antiauis  quoq^  cohibebatar&conn|pdtaM&us  moribus.Namprimo 
duodecimtabulis(an<5tum,  ncquisroenotc  vnciario  araplius  cxerce- 
tetjCum  anccacxlibidinc  locuplcrium  agitarcrur,  dcin  rogationc  Tri- 
buniciaadferoiuncias  redada,poftrcma  vetita  vcrfura ,  ( malitn  vfura, 
&hocbiteUigic^nimvbiqOmulcifq}  piebisictcititfioboia  fcaadibus, 
qaccotiesrepreftxmicaspcrattcsrurfumoriebancar.Ecqnodomni- 
no  vedca  ver(urafcribic,pr;ter  Liuiu  fup.dtaco  loco.qui  apud  quofHi 
ic  hoc  rcpcrifre  fcribicadftipulatur  Apputtmltb.T.dutUu.vb\ rcferr,crcdi 
tores  &  debitorcsin  vrbc  agicafte  fcdirioncs ,  quod  quida  fcrnus  cxer- 
.pecent,cu  vetusqu^daLexprohibuifletvfurasaccipere^pGcnacciafoe- 
.''imKOobus  indioa:  addic,  o>  viccses  RoraaniJnibx  Grecorfi  f«BA* 

'  >  ;     Y    ir  .      ,  abhof> 
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abhorruciinc.  Hxcinterim  adpiobandum.quodvruracfcmpcr  Ro- 
manis  hicnnc  cxoQe/ufhccre  poirunc.  Jam  vcad  rcm  noftram  rcdea- 
5  iDus,necoinictendaeftaclrf/.m.C.<fMMrt(.f|pir0^r.  pfc.^.aliacxpli- 
cado,qdodeanonproccJic,vbi  llmulquisduasrorccs  mucuas  acce- 
pir,  iS:  pro  vna canturn  dcdit  pi^nus,  fatisenim  cacitc  hoc  adlum  inrcl- 
iigitur ,  iic  pro  alcera  pignus  ccncicrur.  Vcrum  locus  cA illi  n^niflioni , 
•  vbi  pol];  concradum  lub  pignore  dcbicum ,  aliam  pecuniam  quis  mu- 
Ctto  accepit :  qutn  necdimicem  tdem  obrineie»  vbianteafioc  pignoie 
debinunconcra^meft ,  vtvigorc  conilicurioni$,taciK  cottueptum 
videacur ,  vc  &  pro  liac  ptgnus  quodcd  dacum  poftea,  liceatrerinece': 
I(la  (]ui(.{cm facilcquis  probauerit.  Scd  nccdum  cxcricata  cft  quxftio 
dc  {o\:cik  vluiis.   llhid  i.conllituendumeflc  ccnfco,  (ifub  caxatiua 

I)uiiicuLipignuslicconcra(^um,  foluco  co  proquoconcra(5tum  dl, 
octtmefleadioniptgnoraitci«,vceltin  L/otittum%»i.de pign.alt, fioe 
in  forccm duncaxatiuconcradhun,nuc duncaxacin  vfttcas.  £c  iodi- 
cium Cuiacij hicmiror.quiadmittirilhid  quidcm,  qucd  non  polTic 
pignus»"etineriprovfiuis  ,c]uoti  tancum  datumcftpro  lortc  :  (cdnoii 
vulcadmKccrehocquodpienustantuni  concra<^um  pro  viuris  non 
po0itfec>fferipro(brc«  :Scadeo  nonadmicctc»  vttexcamini./.  n.  $4. 
dtf^dS.vikViXtit&fnfimfwtmdmttMMtVBLmv^MWfas^  jf  m 
firttmdimtdXttNBCm  vfurtu&c  hoc  nimtrum  propccr^/.  /.  vn,  C.  ttumt 
obch}rogr.pe(i(n.c\\uC\\ci:ov\on  hquidum  facis  In ,  quodcitra  vllam  ta- 
xationcmpignusiltdacumprodebicom  d.l  vu.  li  quidemparcicula 
caxaciuacxcludicomnemcacitamconucnctunem,  imo  indccic  con- 
vencionem  expteilam,  vt  pr  o  ea  famma  (blttm,in  qnam  datam  eft  pi* 
ffntts,ceneatiir.^cim6  vecoconcra  pliishabct  rationis,vt  pignuspco 
lorcccanrnm  dacumctiamrencaiurpro  vfmisacccflorijs,  quam  vice 
verfa.  Sed  lanc  vcroquc  cafu.cum  6c  obliguio  vfurarum,quamnis  ac- 
ccUbua  per  fc  rubiiftic,  exprcila  hmicacio  non  paticur  pignus  vlcra 
conoencionemceneri. .  Sed  vbi ciccaraxationem  pignus  concrad^iim 
.  cft,cesplttshabecdttbicarionis.  TcxxunfkmlJme^iruti.^.vftJit 
p^it.4A.  cam  pigiAttsex  padione  venite  poceft ,  non  fblum  bbCbttem 
non  folucim  venirepoflc,  fcdcriam  ob  vfuras.  Itaque  nonhiccancum 
rcrcnrioni,  fcd  eriam  ccccris  effcctihus  locuseft.    Quod  {\  pignus 
expreilcpro  vfuris  obligacum  cilc  ponas,  non  vidco,  qux  ratio  dubi- 
tandi  efle  pollic.  Ecad  eamloccub  nocauic  Grxcos  aacor  Harmenop* 
AQodpigiinsobligattim.pcoibcte,  etttmtacic^j^cd  vfiuis  obli 

'  tefib 
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e(rcinccUigatur//tf.  5.m.f.§.i4.cuin$vctbarfffrt  (ncca  ncccflTum  llc 
^  1iic^ttAlt8tMn»)Oii>if.j«tf^yii8.Qayf^ 

cciam  fiM»«peae  htnc  firraacitr,({uo(i  ih  dJ4Ck»tit,  4t 

>rfl^-4hi4k&itpignus  vcnirepoflc  nh  n  qnTin  idfiiiii  imiiitflTi  Oi 
adcopdteritctiam  vcniic  ob  id^  uperquoexprcflcnihil  conuenit,  &  - 
inquodpignuscxpieflcUatum  &  obligarum  noneft :  Cum  enim  cx 
accidenti  Uc,vt  creditor  (^id  imecMidac  m  pignas,ncmo  dixeiii  ^cilc, 
ittimpen(asquoc^ue  obliganiin&tfle  pignis  z^diMleni  ver^ibt  ratio 
*expen(arum&vfuraruraibid.ftacuimr.  Hiqac  (^uodccedkoi  obcx- 
pcnlas  pignoratiria  contramadtione  vtipotcft,  cfHcirur,  quod  ob  has 
ctiam  pignus  vendeie  pollit^^cftiUacnimadlio  mere  & pure perfona- 
Us)  nili  cacitepignusproirapcnfisobligatum  intcUigerecur.Ecfacic, 

tneGaquaBpbligataeftpro&umencoyVtBO^obligacaetia  cenfcatoc 

proincrcmento  arftimationis.Hancauccmfentcntiam  italimico,fipc- 
cunia acccpta  &:  vfuris  promifTis  fimplicirer  pignus  datu  faerir:&  quis 
non  hoc  cafucciam  pro  vfurisobligatumclle  intclligat?&  fcamplms 
nonicacancum,vcrecineriproviiuispofiic,  (ed«ciavcpcopcereascre- 
'dirorpignusfaypothecaria  per&qai^venderepoflit  juiecaiU  8.$  j)ftv 
4rf|(pM^.qux  de  hociaifiliie^expUcanic:&fi}rtalTis  ita  dubia  reddi- 
'curftntentiaflarmcnop.anrcarclara,  quinon  fimpHciter  pignus  da- 
tum,fcd in  fortem obligatum  proponit.  Et  obftarc  vidctur  lUi  fcntcn- 
tix.d.l.ii.^.yJcft^n9r.aU.yhi}Ct\iSAit,,  pignocatitiam  aftionem  ccf* 
~ihrcpropcecvlaas»ficiiiMnicmeasoMgtninB(ic^  Q^d.ta- 
men  nooicaiberic  accipiendapi,  qoafi  exptefiLconttemioiie  fit  o-^. 

fus, quod concrarium  efiec (enccntix  noftrs  paulo  ahcea  propoficx ; 
t  vcro (atis  intcUipitur etiatn  obligatum  pignus pro  vfuris ,  vbi  dara 
.  pecunia  Sc  promifiis  vfucis  fimpliaccr  pignus  dacumcft.Seddifiicilius 
pQkd£i  eum  locamconcfltare,  cumopinione  Harmenopuli,  vc  ceniea-' 
tacf  to.v(nfs<l«rampigni%  quod  in  lbiciemiicetfineca»ctone  da-< 
■tnm  eft.  Auc  an  explit^mus  d.L  1 joxta  prindpium,quo  in  fortcm 
aotin  vfuras  fub  particula  caxatiua  pignus obligatum  e(t  r"  Aut  qiiod 
fc.ibir  ibi,  rcftringimus  adcifum  pofteriorem,qao  dcduito:  aon  funt  S 
vlutx  tn  ftipulationcm,  fed  tancumpadbo  promilla:  ?  vt  pro  his  lcU.pi- 
.gnasoonceneat,nifipro  ijsexpre^£robIigatum,&  quidemnotits- 
-l^ll^fi^pUdter  qaoadefTe^somties^&dcM  vcproficadrccen- 
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ttntfcnem  4.  C.d(vfuru(\\^x(^wc  hoc  videtur  rcquircre  ,  vt  pignus  cx- 
prcllc  lic  obiigatum pro  viuris  nudo  paAo  promiilis ; illis  vci bjs ,  cum 
fiffiwAconutntiQWfd&imamvpark^firi&djmt:  quaelandica  accipi  nod 
polfunttvt  coaoemio  de  pignoie  mper  rorce  daca ,  porrigacur  ctia  ad 
viuras  pado  promiflks;  cum  ,vrex(uperionbiispacet>  vix  pignorapro 
vfurislbpulationc  prominis  citraconucnrionem  fpecialc  tcncantur: 
Et  (anc  videntur  illac  vfur.x  pacto  promifTa:  miiius  tauorabilcs&  magis 
eciamodiofae,  quac&  indebica:vocantur/;i/  5.  z.  D.defolutmtb.  £c 
cum  Acc&plcriq}  cum  (eoiti  itaewUcenr<IL/.4.C  iev/Sirir ,  quod  pt- 

{;nusexpre(k  pro  vfuris  obligatum  hieric »  &* ego  c^uoq^  illiiententix 
ubens  fubfcripfcrim.  Prafertim  cu  ca  bcne  conhrmetur ex  cafu  (c- 
qucnti<i./.4.vbi  rctentionc  pignoris  neg,\nt  Impp.  quoniam  in  maio- 
rum  vfurarii  promillionc  qux  lecutaeil,non  conueneric,  vc  pignus  eC' 
iam  ad  haocadiedtonemcenececiir.Exhoceiiim  Ucetinferce,qaodiii 
fpecie  priori  in  vfinas  promiiTas  pignus  (iierit  obljgatum.Et  non  vide- 
dKipepta  r.itio  aut  oppodcio,  vtficuc  vfurarum  padtopromiflar&noi^ 
eftpetitio.fcvl  tantum  folutarum  retcntioi/./.5.§.i  f/f/ff/Mf.ita&pigno- 
ris  pro  ijs  obligati  tanrum  iic  retcn cio.Hic  quidem  fcrupulum  mouet, 
quodetupronudanaturaliobiigatione  rc^e  obilringicur  pignusvc 
P  robauimus  if^.i.f.i.  Ec  ficut  (ideiuflbr  hoce^dnpro  natutelieriani 
foLi  obligationc  interueniredicitttr«vceuam  contraciiagipodit.-itafiC 
fatendumeritpro  pignore  dato,pro  namraliobiigatione  hypotheca- 
riamad;ionccompctcrc,autvciiinoncrit,quod  pro  naturali  obliga- 
cioncnudarcdepignusobiigctur;ncgacocnimptincipaUcftc^iu,fc- 
feeti2negaturpignus:5cpnneteaaiidse(letid  reitringendttm  ad  pi- 
gnttsinrpeciedi&iXiquidem  hypothecr,  pro  quaneccompetat  Ser« 
uiana»non  potefl:  eflR:  rete  ntio*  Hic  illud  occurrit ,  qnod  non  pau  co  i  ii 
eft(cnteniia,expa(SVo nudo.cx rationc juris  noftrinon  oriri  eiufmodi 
nacuraicm  obIig.itionem,qualemintclligunt  JCti ,  cum  naturaliob- 
ligatione  pignus  autiideiuilbrem  &c.aci|dccc  dicunt.  Deinde  (  nam 
picntttsiflb  ex&qiiihince(lalienum)dicamincao(aftti(Ie  dc  quotii* 
pra,vfliraiii  odifi,  qao  min  u  s  h  y  p  othecaria  adio,  ob  promiflas  padba 
nndo  vfuras  concederetur.  Et  lanc  dum  in  d.l.j^.i^ xi.CMvftiris  pado 
promill.is  viuras  tancum  pcr rctentionem  polfc  fcruai i  Jicitur,  conlc- 
quitur  redc  pro  calibus  vfuris  pignus  non  obhg.iri .  Ponc  cnim>n6  pi- 
gnusefledaaim,(ed^ottuentfi  (bper  hypochcca,  vc  pro  eiu(niodi  vfi;* 
risfooAispigporiedlctobligatus^^oiKmoiiem^  penesdebito^ 
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lRm.*Si  inqua,noo  nifi  tecenttoiie  pofliiiit  lenitri,  qoo  J  ikni  ex  d<).te- 
SuilMisprobaturjnoapocexicobhuiurmodi  vCutzs  dariflypothecaria 
aiftior&porro  con&quencer,quo<i  paulo  ante  dieebam^proeiofinodi 
raruraliobligationecni  redc  obligario  pignoris  aut  hypothcde  ac- 
ccdat,ifta  obhgatto  habcri  non  poterit.Etifto  pofito  fortc  moucacali- 
quicl,quocl  pignui  in  Tpecie  didum  perconcradumtealem  confticui- 
tur,in  quo$ficuc&in  aIios,conaadiitiion(adlevitaqaani«xpceile 
conaentaine^  quid  venire  fbtec.  Et|liceatporr5  hiceaaead)tenca- 
le  camen  quis  pomr,ii>vcrupra  proponiimus,fortc  mutuo  data  &  vfu- 
ris  promiffisjpro  ctiam  pafto  nudo,datu  fir  pignus,cunc  licec  cxprene 
in  vfura&has  pignus  datum  non  ru,locum  forc  rcccncioni.  Qup^mibi 
tacio,yt  ita  ie]itianiiomtiin6  fiiadet,nec  e  A  quidquamqaod'Yilil^c6-' 
ttadicat.Necenim  dabitari  poce(l»qain  deDitotDonandepromififit 
vTanis^necqnineas  natocaliccr  debeac,  nec  qtuO  credicor  in  rortem  & 
Iffiliasquomodocunq*,  promiflaspignusacceperir ,  nec  hadWnus  in- 
tervfuras  (bpulatione  aut  modo  padlopromiiras  diftcrentiam  vidco : 
quin  cum  credicor  fcirec,rcvrurascxigcre  non  poffi;,ceQietur  iibi  pi- 
gnore  accepco  profpiceteYolaiHe :  Et  cum  vfimmim  (blntainm  fit  se- 
tencio:  quid  ni  eti  am  hoc  remedium  obliquumpcrretcnrionc  pigno- 
risadmittemus.Nccobftatqiiidquam  d.l.j,.C.devfuru,\n)6  jiuiar,qnia 
non  ait,f«;«  ohjlricU fum,(tA.  cum  obftriftaS  i  n  x ,  qusc  vcrba  infcrunc 
ratioDemdccidendi.-quodidcopignusponic  ictineii,  quoniam  ipia 
conaeniione  pignoris^cenieatorelecealefitobftciAapiovliiris»  led 
per  €on(eqoeci&m-&  per  cacttam  qoafi  ctmaentione  :  nemcN^,  vc 
^i^^pofiiUlorte  accepta  U  vfiicis  promilfis  pignus  datum  t(k£x  nis  00- 
riristcrminis,  non obftardecifio loquensiai./. ^.quoniam  ibi viune 
poft  (emcl  conftitutam  obltgacionem  dc  nouo  promiflz  func,  in  quas 
oon poccft  pignus anceadatum  oUigatOfB vidcri. luuat  & l.pignonbm 
xuCJi-pfttr.  qu2  fimpliciccr  aic ,  pignoribatintetttenientibnti  vibiaa 
line  (lipularione  promifraSjpofTe  retineri;  &  vix  fine  dioinatione  quis 
dtxcrit,pa<floibiexprclIoin  vfuraspignusfuiflc  acccprum.  Nccob- 
ftabacctiam/       ^.rf^/)»^/».^^.  vel  quia,vtdiximus,tradlatutibicafu$, 
^uo  fub  particulataxatma  pignus  cft  obligacum;  vel  quia  in  cermi- 
nii  qu  0$  p  Q  tdmos  iatis  in  vuicas  obligacum  e0e  cenlecar.  Qi^in  &  ler- 
likrdanpolfint,  qoibos  Hahnenopuli  opinionifitlociii:vehiti£ 
V|tti$acceptuhis  centummotu^promitratpignos»m€aacccpta  pecu- 
lils  jMniifciiiTfiiias^nd  dabirarimiin  vfiiia>Q5ofepiwt*tcftcri.  Quod  9 
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eft  ibi  quoqti«  vfiiras  pa(fVo  promiffas  :aut  fi  vcibum  npronufit  omni- 

liodcftipuhicionemterprcranvclis,dicendumcfl,m.ilc  infcrri  fiin 
casvfttrasDoftcapromiilasacceptumfitpignus,rctccionirol,f„rc  lo- 
cum.Sed  liarctomfltiniinis  inalta,quibu$  cupio  addi ,  oux  dc  li  i  c  ic 

ex  Dd.fcnbitNr^w^.j.«wrt.,.Ji,io.  vbitni6bt,an &quando  pignus 
cciam  datum  fit  aut  ctQauur  pro  vfuris;  &qnidiarisin  hyporhcca 

racita,an  &  lixc  quociuc  pro vfuhs  tcnearur ram  ex  caufiicontraaus 
quam Icgan v. eundem larc & latis bcnc n.u.vfcjM  13. in  huiurmodl 
Cmincebas,  qu«  cxmgenioinpartcm  vtramque  agitati  pcirunt,  dc 
qucdependcnc^difpofitionciarisciuilis,  tutillime  rcquimur  com- 
10  munes  &  rccepras  Intcrpp.  opinioncs.  lam  vt  aliquid  pi^reaadm»- 
tcriamiflamrctentionisprocolophoncadijciamus,  colligiturcx  ha- 
dcnusdidlis , retcntioni  efle cx duplicifcrc caulli loc-um  r. vbiin jp^ 
pignotis conihtutione aliquiddcficit,  fic  hoc  vcl  in re  ,  vcl inperfona, 
Klpecttli8aliqua«quitatisratiofacitprocreditorc,  cuiusrei  cxcra- 
pIain^r.tfi^.pn>pofnhsius:vbinecm  pcrfona,ncc  inrc  viriura  vllum 
eft.kaineampccuniam  obligatum  aut  datum  pignu$eft,cuiusno- 
itrojurc  pcrfecuriononeft,vclutiinvfurasnudopaaopromin:is:ac  - 
tamcnvtiquc  vtdiximusobligatum  pignuseft,  vbi vtrumqucdeficir 
JjecrctcntioQuidcmrcipignoratarlocumhabcijcporca.  Exquopcn' 
€letd«Srioi./w»5.C. inquib.cauf.pign  t4c. vbi  locaton  ncgaturius re- 
tmcndi  ob  pcnfioncmdebitam ,  mancipia.debitoris,  jqiir  nee  aiaia 

autmdu(aainfunaum,necfpcciali|er«bligatafiicrint:oppoiiiture- 
nimh)eciaIcpignusmancipiorum,pfgnon'invcdloruminduaonilll»  • 
41uo4.vc(upradiximus,fapit  pJgnonsgcnei.ilisnatiiram :  Etcnimin 
n^fl^S^maqudpigimiftMifa  tcnenpUcu^at  uon  ad  mancipia  refcren- 
4lafiiot*iedadverba^ff4i^ifttt,deqiribnian  oblicata  cfTcntpi- 
gnonqa«rcbatur,&qttodfifadumfuilfer,jamfnbeopignoremM- 
cipiaquoquemdufla,  citra  fpecialcni  conutndonem  o&igata  fiiif- 

lcnt.txquolocoobiternotandnmeft,nonquamuis  caufim  ics  de- 
bitwrectncnpoirc.-pmJpip.difert^ibijubcat  reftirui  nuncm 
dutaon  dehicotl.&lopiioremadordinarium  lus  ^Sc  orainaii.m  a- 
aioncm  Locauremmac :  dc qua rc  an  & quando  tes  debicofis poifit 
pro  dcbito  rcrtneri  v.traclantis  &diftinguentis  Neguz.depwi  P  f 
mmL^  lmrpp.m d.l.yc.ln qu.b.cauf.pign.  tac.  &frcquentiut in UuHlc. 
tmmQi.  vbictuuunotantcaufararctcntioniscx/.  pw.C.  ^  9k.chir.  pec. 

dc  quo 
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qiio  fiipra  hoccap./at/smiiJra:Dubiaauremapudmee(leTrcnfio 
i3arcoli ,  quam  rcferc  &  probar  iieguzjtut.f.  i.  memb.  4.»«»?.  ii^.quod 
inucdta  & illara pro  alio  debiro  rcrineri poflir :  Nam quotidc pigno- 
rcconuenrionali  cxprcflo  &  f  urodirporirijiTicfl,nontcmercdebcc 
tralii  ad  pi^nus  tacitum  &  mixtum  cum  prarfcrrim  conftitutio  d.  l.  rn. 
vidcarur  elIeiioua:&prxteieamueiflorum  &ilIacorumpignus,ma- 
gis  imo  reuera  hypotheca ,  &  eorum pofleflio non  aedirons  fed  dc- 
'bitotisrit.vtpaulopoftdiccnuis. 


C  A  P  V  T  VI. 

DefundMnento  retentbnisan fii  nudadetenth  an  vera ^of' 

fejft<L 

1.    Creditor  vere,  naturaliter  &ctuUiterpoftiet, 
X.    An  locatorpoftdeat  imeda  &  iSata? 

FUndamcncara  retentionisambigu^  dicirar :  proprie  enim  pofltt 
fundamencumdiciipfurojusquod  crcditorhabeccx  cauds  caftt. 
•praced.  cxpreflis  :  Scd  nos  hic  aliter  accipimus  :  procfus  cauGe  ' 
non  rufHccrcnt,nifi rcs cflct penes  crcditorem ;  &  vzcap.  prac.  noiaui- 
mus.  Sicreditor  amiferit  pofleflioncm,vanuTncftillu<iremedium, 
Ergononimmerito  hoc  pro  fundamenro  ilatuitut-,  quod  creditoo: 
rcm  penes  fc  habcc.  Et  porro  quafrttur ,  quorfiodo  rcm  penes  fe  ha- 
beac,annudeeamdccineat,an& polHdeat}  Qi^di(pucatio,vthoc 
inoneamus  non  rancum  pertinet  ad  tr&&ationem  cap.  prated. 
(edinagis  (ercnim viremrccinctcquispoflic,iImodojuftameiusrci 

caufamhabctjfufficic&nudadecentio)  adefFc^his  ijui  in  agendi  ju-  * 
rc fpcdkanttir.  Scd  quoniamhic  de  detentione  pignoris  tra^amus, 
vifurofuit.hancqua;itionem-fubiun^ere,{ccurusan  quis  magis  ad 
gcndijuscampertinereexiftimct.  Porropofifitquisfortccredercin- » 
lereflchic  intcrpignustradicumex  conuencione ,  &  inccrrcm  hypo- 

thecx  obligatam,  quam  poftea  creditor  hy pothccaria  adione  confc-  • 
cutusfuerit.  Vetumnificontraiiumeuidenteroftendarur.quodpu-  ^  ,  \ 

to,nemo  prxftabit^candemhacin  re  ftatim  rationemreiabinicio  cra- 
4itac,  &  poftca  pcr  adioncm  hypoch.ttadentc  fiue  dcbitorc  fiuc  quo- 
«unque  aliopofleflbrc  apprcben(k.  Plcrique  crcditori  tantum  na- 
<tt£alempo^inoncmuibuuiic>mulciraQCumd(Cencio«em  ,  qualis 
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eftapud  commodatarium,  depofirarium,  inquilinum.  Scc.  Ego  ctlTH 
n^iruialitci  &  ciuilitcr  pojlidcic  coiucj.tio  .•  qiioci  drmonftrabo 
paucis :  uani  ^  lcnior craclaiio  eiusret nd  mateiiaai  poilcllionis  pcici- 
net*  Atgtiinentapropoi]eAionecieditonscaipcta)£c  laccinm  haec 
^mut.  Credicordicicurpofleflbrrcipignoiatar,  l.vir.iy,^.iuidVdk 
jutt^J.Jidditor.  lo.  deptgtwr,  quinimo  boiio:  Hdei  pofleUur  ,/.^^igiMftk 
iz. ^.fipr.td.  2,.depi^)hJCt.  flicctnoncolcnfuquoinmarcria  vlucapio- 
nis ,  jcbitor  reni  pofllderc  l.\.%.ptrfcruum  cor.  15.    adq.po^ejf.  dicicuc 
pollc ilio apud euin cSul.ferfermm.^j .  inpr.  de Adquir.  rer.  dm,  dtci<» 
turpoflcflionefntenneic/.jSdfi«.4o.ir4«ffiMr.^  Quin  eius  poflef;-. 
■  fioiuftaperhihetur  /. quMHHj^ t^. yi.de publicMn  4S.  Lfifenm,  ii.  S« 
i.denaxd. act.  pignorariria  contraria  ad  pofll flioncm  agicTibi  leftnu- 
endam  ,  dicl.  l.  11.      5.  de pign.uH.  Fi  hnti  ndio  datur  crcdirori  ncc  ,  "  * 
tanrum  ob  limplcx  intcrellc,  lcdt?v  prortcrintcructiampoflcflio-.  .• 
aem  eo^nc  &  contra  debicoxeni  ipium  j.  «fifMmb.  ze.l.miib;  :" 
I^.  dt  tbligdt.  ex  deiiS.  L  ti,  mfr.  Se  pignor.  ail.  Porr6  effedlus  ac>  ' 
^tfiiamcauramj&eumpoflfidereneccfle  efl,qui amtfla pofleflio». 
nc  contra  quoscunq-,  poflc  irorcs ,  adioncm  hypothccarkim ,  &  prac- 
cereahabctaucrdiditapoflcl]orui :  cui  nonobflat /.    §.  (r^<//r0m.  S«.^ 
tbipopd.  qttia  rpeciale-eftinpignorepraccorio«  &  tnifliu  in  poflciHpf^ 
nem  cx  primo '  Uccietb  non  poffidet^  iecl  tantumcimd^UBJNi^X 
bet.   Bcnc  £icic  /.  9.  |.  i.  de  pgur,  4iL  qnam  <<le  wvafolS^ 
fioncloqut,  quam  in  crcditoreni  aic  tranlirc,  argnmcniO€ft,qnod 
codcm  modo  p.  ikfliom  depofitarium  ncg  :rui  rranlire/./iiffMy.  §.u 
dipofiti.  Arguii  cntumomnicxceptionc maiuscil;,  <^uod debjtot (^ui 
rem  pignuri  tradidlc  e»m  precarto  n^c-Ac  condnciti  C8editorc:4KT^' 
^uam  rcm-(ttnti«xtusin/./pi^0fy;ai.luf.r/7>vw.  19./.  tum^^r.^^'.  i»; 
fin. l.fipigitm.^-j .deptgn.aci. l. tjuipi^ra.j6.cumLfi^j4dq.poJf!.f  .^.p/r.  • 
deprccar.Lnon  fol.ttn,  ^^.^  vlt.de  vfucapien.Lfecnnduiu  i^.^.x  Oui  fatisdm. 
*<i54>«r. At  .juin  qui  conducu ,  hoc  iplo  poflcllionem,  quam  ciiam  ha- 
bc;t,amictit^atieAOADniinepol&(leieittcipic,eoq^  nonpoflldctt 
qniwgnmt^iifi^ulpoffit^Cti^nsprccariocontvderep 
\asmii  qfifd^9. 18.  ^ftqMfTt  dt  ^dquir.jpof  LqudMm.jyMmiiiiili^* 
l^Jcqiic  iinnus  cuidcns  argtim.  pro  poflcnii,ne  crcdiroiis  prsbem 
Ccxtus  ittl.i.^.perferuumiorp.dcaM].pojf.ju}ict.Lferut.  16. d^  vfutap.  qui- 
%uxi  dicinir  ,  crcdHorcm  poflivicrc  ad  oroncs  caufas  ,  excepia 
YiUatpioiie  «  ^Mi  ^Uam  ^offideu  ,:vel  potius  poffidcft  vi4ej|^|^: 
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debitor  d. 1 1. §. ij.iffjS»».  quoiuain per  ctadirioncm  pignoris  cauia 
intcrrumpi  vlucapioncm  iniqairm  videbatur  :  adcocjuc  hinccxj  !i- 
candum  eft,  quoddicirur  in  l. pigmri.  ij.  tn  pr.  d:  vfm.jpion. noiwiacj.- 
perecrcdicocem^quonumponideacnomincalicno,  <!^^  quaU  nomi^ 
iwclebicoiis»qttoadelFeduin  faUitt  ▼fiicapiciuli :  quod  ipfitm  ta« 
iiieD&ilic»ficcedicorvero  domino  rci  fuccea^t,aaedebicor  precario 
nominc  rogauerit  pofieflSionem  i  credicorc :  quandoqoidem  poft* 
fluam  creditornonampliu* quo  ad  hoc  poll]dec  nomine  debitoris^ 
(okistitulusprccarijadvfucapioneminh.ibklismaoec  in  debitorc  & 
interrumpicur  vfucapio  ,  qui  c(t  ca(us  l.  Ji  rem.i^.depigitor.acl.Sc 
£ropterea  refeientb  Vfi^tzdfUw  p.  3.  maiAr.  f.innii.54.  debitorif  pof^ 
leffionem,  quoad  vfucapiendi  efTedum  Interpceces  fi^bm  appel* 
lantjvbimonemusobiter,  quod  creditor  ad  omnes  caufiscxcepca 
vfucapionc  poflI<icicdicitur,cummicafilis  efl^e  accipiendum:  Ece- 
iiim  crcdicor  qnoadetic(^umj  vc  ab  onere  facisdacioni^  hberecur,  pco 
pofleflbrenontiabetur:rarione(pedali,  quoniamcteditorisves  non 
cft,  TtincamexecutioHcriponic:  textusefti»l.fdendum»i^.  Q^fttid, 
/0{.§.x.Nequehic  nmpleic  poiielSo  fumcic:  fcd  ncc  a(5l:io  noxalis, 
cxpropria  caufa,  concra  crcditorem  datur  /.  zi.  ^.i.dc  mx.iUbtK  actt- 
ctt.    Ex  quo  lit  vt  dumpoircflio  conhdcratur  vcplena  ^Si  omnibu» 
iliis  efi*e<^bus,pr£(errimvfucapionisiu(lruda  ,  quoniam  hi  pcncf 
xreditovem  nojti  reperiuntur ,  aliquando  minuslionorificd  cextm 
^ridcancur  loqui  dc  pofrelHonc  creditoris  ,vt  m1.  j.  §.  vlt.  adexbib» 
jun^.  l.gein.  ^'i,dead(].  hered.  l.  debttor.  40 .  §.  vlt.  deptgn.  ^J^.quamuis  ibi 
-corporahs  poflelTio  non  vidcatur  figuihcare  polkllioncm  minuf 
veram,  fed^uzadualicerficin  crcditorcm  cranstercnda.  Ecab  hae 
iencentia,  quodccedicor  ver^  pignus  poffideat,  Jiec  Dd.  noftci  (unt 
«lienf.  Itaeoimexgl.  &  BartoU  ientencia  lofott  inl.\.%.  p»finav» 
forporaiiter.  15.  de  adqutr.  pejfcjf,  ntim.  5.  fcribic,  quodcrcdicor  pofli» 
dcac  naturahccr  6i  ciuilitcr,  quod  &  difcrte  ttadic  Saltcet.tn  l.i.dt 
figiior.  ad.  ttum.^,  fed  prauo  judicio  Jafon  &  inconiiderai;^  euer^ 
cic  ipfe  hanc  (entenriam  ,  dum  obiicic  quod  cmiitt  pofleflir 
onis  deHnicio  non  compecac  pofleffiont  .Cteditoris  t  8c  ce^pori* 
dec.,  quod  cceditor  pomdeat  natucaliter  9e  .ctuiliter  ad  vrilira* 
tem  debitoris  ,  vt  cius  vfucapio  implcatur  .•  ncquc  animaduer- 
juc  ..dctiniuoncm  poiTeiliQius  ciuilis  ,  quaccnus  illi  iufcntur 
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«ife£bis vilicapien^>aiuun  plcrique  craduncelle  viciofam :  quoda* 
ftendimus  MamiiAMT>mlukMi^.^j[^Scd)tuemdci^ 
fodicianc. 

Dicimusqaod  cccdicoi  poiHdeac  rem  libi  craditam,  vcl  quam 
«dione  hypothecaikviftorjiibt  i  pofleffbce  reftitotam  accepic.QL^q- 
litiu:  in  fpedc,  qaidfi]risininoeftis&  illacis ,  an  ea;  aedicod  locacoct 

oenieanturtradica».6comninoancapofndeat,Azoadfirmauit:Peirus^ 
diftinxitintcrprjcdiumrufticum&vrbanum  •.&in  hoc  demum  illa- 
ta,pollideri  aLocatore  cenfuit,cuius  opuiionem  prpbatC^«tti  i».i.arfi, 
§.i0C4/i.vbiprocaadi'crcndahis  vdcucradonibus..  i.quod  iUau  di- 
cannicefre  pign  ori,p{gnorttaineinrpofleffibtBui(eat  in  cte(EltDrein.z. 
tx.Lt-i'pcn.deadij.pojfeJi'.  qucprobatnonreq^iiiriadnalem  apprehen- 
fionem rei& corporis adhoc, vr pcflcnioadquiTarur.-  5. adducit tcx- 
tum  t  ftegQ.  9.  %.cctcrum.  y  Ycrs.plMii.  df  'iir.  dot.vbi  JCtus  ait,.nihiL  m- 
tctciicanrcsmaritotiradantiir^anin  douumi  cius  infccantureo-vo-  - 
lente  .-rcenibttnraottni  volfente  locatoreinduci^uflres  ptxdiBipca  So^ 
tadtaconnentioneoBU^ntnr»  4.  Mnat l.filiitiaih.n*  i^filktm.i^. 
|^.j0:..vbi'condu<floriquircsinculic,daturpignotadtia»9io  ;  cui 
Iocusnon  eft,nirivbipoflcilioe/lpenescredicorf.  Verum  non  dccft^ 
quodrefpondcaturadhasrationcs.  Etpriraa  qmdcm  propcer  lacam- 
vrurpationcm-  pi^otis  nullins  eft  momenti.^  Kcc  (ccundd  melior,. 
.^iailUs  (abdliDuaadSqoitenddepofleffionis  rationibaffqa«iniU;ii.fl 
pr».&  alibi  quo^pie  propMinntar*  niMl  bis  eftiImile.*'quonia&  tacic& 
ifta&innullam  rcm  ccrtam  dite(fla  conuentioeft,&:  vc  Tc<^cSjHc.ind'. 
t.    C.rour/.  non  potcftiocacoEpolHdcre  videri  rcm,quam  nccoculis- 
^uidcmvIurpauiCynecaccig}C,&qualislic,igaoi:ac.  &cum  (aic  idcm: 
pocr^SaUc.^esletttehdaretci  &  Cyni ,  Locator  prxdij  rdlici  noot 
conieqciatotpoIIefl»n<mindudomm,qn«dpigpocitt^  6c 
^dentconcurrenteeius^iciencia  ,  vcrntcrprerescommnmteribita- 
iint,mulcorainuslocatorxdimTi  ponefTioncm  illarum  rerum  habe- 
l>ic,qu3eipliigrKM:anu.obligantur..  Quodccrtiam  obiediionem  acn— 
Ber,non  vnaoccnrtitraQo^diflnentixicum  quodvxorimjsdcm  cum 
■mito  liabitat  aedib^^^yquod  in  condndore  tatinseJlrttnn  mn  gi  s  quod 
Txocces^  feilbtasjiaiirlbabetrcparacassirrebuimariti:  quod  fccu»  eft; 
in  condudlore :  rumpraccipucquodvxor  irares  fuas  inrett  in  .-cdcs,vt 
culiodi2:i3^:hdcimaritica«committar,vccxip(o  obicdolocoapparer» 
£reui«me  %d  ^.dico  ).cum:quod  ibi  profoniuu:  ipccie&  condudi  coe»^ 
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jjaculi  vnius,  &  ibi  condudorprfmus  rcliquam  partem  ardium  polTi- 
dcc,quo  cala  taciliuseft,  vt  videacurpoifiderc  res  indudkas;  tum  ctiam 
dicam  cum  Saliceco  habilcs  cerminos  eHc  poncndos^vc  locus  qusIU- 
•iiidepigpocaddaa^onedanpoilit,nimtromqaodl^ 
demnon  rolucmc  Locacorc  poufeffioncm  induaomm  apprcbcndc* 
rit*&vtloqutcur}Ccusi»C^ni.Ai^i£.r4»/pi^v.  r<r£.  pcnHonis  nomine 
ca  praccinferit :  cx  quo  piocul dubio  res eas  incipit  pofTIdcre.  Itaquc 
n(gandumeric>quodLocatorrcs  indudiaspoilidcac :  Sed  vttamen 
faceamur^cum  przcipuumaliquodjusfaabereprse  alijs  creditoribus> 

3iiibnstesnmplicicereftobUg^tahypochecae£&  quod  pofric  hypo-  * 
lecatis  tacit^tebasroanuminijcerequan  propriaaucoricace,nccne«- 
ccdnm  hahear  mouercadlioncm  hypothecariam  :Cumenimipfe  lo- 
locatasa:ties poiruieat,  vbicondu^lornonfoluic  pcnfionem,vi(.iecuc 
qniaii  jurc  iuo,ne  rcs  e  flerancur^ofle  prohibcrc,  qux  pcc  mdui^iQcni 
obmercetiem  ipfi  hypocheciBdmcobligacse  i  in  qua  inliibidone  ifia! 
prxclufio  ?idecareflc  podta ,de  quain dJLftnJi  uuJrff.  Etlicetieae^ 
xaig^carlocacornonrpoftideacindttda,  propc  uraeneft,  vceas  pofli* 
dcrevidcatur>quas  juxtarf. prxcludcndi&  quafi  includcndi  ha- 
bet  faculcaccm.  Q^odautcm  locatoc  resindu(Stasnonvcrcpoiridc- 
ac,  his  cacionibus  conacux  cilicere  Salicetus  i.  quod  cam  locacor  fun* 
dt  nonpofluleactesimiefiav»  neceaa  poflideat  locatof  «diiim ,  cnm. 
intecvccom^;  nonpofncdariidoncaratiodif&rencix.^neccnimqaidv 
quam  ad  rem  facit,  quod  de  ctaufuris  aidium  adferunc,  Pcc.  &Cynust 
rtam  &cafula:&tuguiiarufticorum,in  qua»rc&inferunt>habemclau- 
^uras  {uas,illud  cnmi  mcptum  fu^fiquis  muros  ciuicacis  aliquid  ad  le 
pectineReiiftmacieitt,ciiiii]  ^ta&som  Stcdificut  eicai  mwospofiia, 
Ut  pi»d]avrbaaa.Ac  enim  u  fi||l»sciim  Azoiie»Koeaig!ttm. 
lam.  Dcinde  in/.i.  CMf.I«Mri*icaaxgaicSalic»<pu>^dominushorrei 
condudtijficonduflori  clauesrradiderir,  nonrencatur  de  culpa,  ad^ 
quam  vtiquc  tcncrecurjlipofllderet.  Veruntamcn  dubicari  poflitr 
an  depoficainhocKeam^cnifioidcftinacur  horrcum,zque  finc  obliga- 
ladocnniehonet,  acqnir  m  sedes  innehttnttirtauc  fiwt  obligaca», 
drgum.UgJ.^,de tac. hjf.  ikuttraditio-duiiam  c(l  transferendar  poiTctr 
fionismodus,itavbitraditxfuntclauescondudlorr,poflrtquafividc- 
riconduAor,  horrei  poflefllonem  a  fe  abdicatum  in  condudorem 
tcanftulifle.  Aliamrationcm  fumic  Saliccr.rx  i.  i.  de  SalniMio  mterd. 
<^ditiie8didtalftucl,quodc^dipiiceod»pofle^ 
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dcturlocatori&prorcbusinucdisfitneccflaniim.  Scd  &Iiicmco 
judicio  refponcleri  pollit,  non  dari  pro  tcbus  qua:  adliucibi  funt,  qiio 
illatacfucrunt,redquaEcx  illis  rcbus  alicnata: ,  &  alio  peruenerunt. 
ApparetplanccA:/.  i.tfc  tmerd.  Salu.  quod  8c  contra  ipfum  colonum 
detur,  fed  vtnon ncccirefitacolonorcmindudlam,(cdquomodo- 
cunqucoppignoratam.  Quartam  deniquc  rationcm  fumit  Salicct. 
exd.  l.pcn.lnqutb.  cauf.  pign.  tac.  ex  qua  ferui  indudi  in  xdcspofTunc 
inanumitti  ,nifilintnominc  pcnfionis  prxclufi.  Erergopracclufioilla 
demum  tribuit  locatori  poircfrioncm.Qijamuis  &liic  pollit  dici,tum 
quod(pccialifauorc  Iibertatis  ,  feruiantepraeclufionempollintma- 
rumittijCficut  gcneralitcr  obligati  pofiunt  manumitti )  vt  proindc 
hinc  non  redc  inferri  vidcatur,  d  domino  aedium  eosnullomodo 
polTidcri :  tum  quod  mancipia vtpotc  fcipfos  mouentia  ante  pr«clu- 
iionemfintinlaxiori  poteflatc  conduc^oris  Aomlvii  argum.l.  feruum. 
xj.depigNor.  QuoH  Cynus  autem  rcfpondct,  quod  ante  crat  fi- 
£lum,pcrprxclufionem  vel  inclufionem  etfici  vcrum  &  fortificari, 
ipfumarguit&ctiicit ,  antea  poircfiioncm  rerum  indudarum  apud 
locatorcm  noneflic. 


Cap.  VII. 

Vealtcro  cjfe^iu^  agendi, 

I .  fArta  remedia  qtu  competutit  credttert. 

Z,  linphratio fttper cauuone de datnno  tnfecio adl.ii Je damn.  inf. 

3.  Vtnduattofertututk. 

4.  Prouocatio  ad dttiijionem.  « 

5.  Aftiofimumregund. 

Dlximusdejurccxcipiendi  6c  rerinendi.  Scquitur  dc  jure  agen- 
di,quodcompetitcrcditori;QuiclFc(ftusvnius&  mulriplcxeft. 
Poteftitadiftingui,quod quardam adioncs vnacum ipfii  conftiturio- 
iicpignoris&  cx  ipla  pignoris  obligationc  dircdo  nafcanrur  &ori- 
antur:  aIixjusconftitutumconfcquantur,&  velexaccidenti  aut  cx 
poftfadlo  cxiftant  :  &  quxdamrurfus  jurc  quodammodo  proprio, 
quxdamjurcmagis&nomine  debitoris  cxerccantur.  Qyam  varic- 
larcra  eiusque  cauiks  fcquentia  oftendent.  Et  rurfus  quod  a£lio- 
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aesalixiinc  pcrfonales,  alis  reales,  alix  mixtc  :  alix^itoriji^ 

liacpolIcfloiMe;  aliz  cx  fa<flo  dcbitoris  vcl  altcrius;  aliac  cx  contrar 
&u  alix  cx  cicbiro  :  alix  cnminalcs  ,  aiia:  ciiiilcs  ;  aliz  a<fViones 
proprcdidx,  alu:  pciiccucioncs  extraordinarijC  Sc  implorationes 
«fiicij  jiidicts»  qotn&'Cxtrai|uci}cilia  lemedtt.   Quae  voiiierCift 
^inguUnon  pofminc  xqiialitcr  dici  eiFeAos-pignoiis  «ied  quooiam 
ialicm  occatumc  pignoris  oriuntur  ,  non  nierunt  prxtcrmittcnda. 
Cctcrum  in  magna  diucrliratc  pignori.s  ,  qujE  cx  diuiiionibus  libri 
].  apparct ,  illud  cuiuis  conilarc poccft ,  non  omnia  &c  fingula  in 
'qoaois  Ipecic  pignoris  scqualiter  locum  habexe  pofle  >  ied  dt- 
iiet(a  remedia     adiones  (ubk^is  proprijs  applicanda       Ke* . 
iwenius-Mc  breuiter  adiones  qnasdann ,  quastuie  pignoris  con- 
ftituto  ,  non  tam  fuo  quam  quafi  rem  -agcns  dcbiroris,  &  tamcn 
pcrconlcqucnnamiiivtilitatcm  quoquc  liiam  crctlicoi- cxcrcct  ,  & 
qmdcm  uon  quiuis  crcduor  ,  lcd  qui  rem  piguoracam  iiabcc  Si 
|)olfidec  t  Ec  quse  etiam  non  fiint  pioprisB  cccaitonimet  cao(a  pi- 
gnoris,  fedeiiam  cx  alijs  caufb  compecunc:itavt  proprium  locum  • 
illa  tradVatio  habeac ,  ad  qoem  eciam  quarftio  de  cceditoribus ,  illis 
aftionibusvtcnribus,  magis  pertinct.  itaqucparicisattingcmus.  Ctc- 
ditor  niniuum  pollidcnspotcft  pctcic  vtlibi  caucatur  de  damnoin-  ^ 
k&oL qutddefreditm.ii.detUmn.infeii  vbi Vlpian.in fin.corrigico- 
pinionem  Mar«elti  ,  qui  negauera^  credicori  ccmtmitci  ftipolatia- 
ncm.  Ant.Fab.qoidemi  fow/ff/.  ly.putat ,  vciba finalia, rr^ffifpri^ 
J?ip/4fMP?ww,nbinferprctc  cflc  .idKdl:.].  .^:  quod  Vlp.aic,  a:c]ui(Timum  • 
•cllc  vchuit  luccuratur,rcfcrcndi.m  cflc  ptJtius  ad  cum  cjui  bonafi- 
'dejemit,dequoetiamproximc  locuius  ciat :  cumvtic^uc  a:qiiius  (ic 
ioccurri  bonK*fidei  empcort  Qoam  ctedicori.  "Scd  moreibe  mt- 
,:jgacur  Fabec ,  &  impudencer,dum  textos  coirurapit «  iuca  noftra 
icmerat  &  fpurcat.    Enimueio  contia  ,  cum  Vlpianus  in  leg.  qui 
ibov.tfick.  13.      Scdet.  9.  de  dumn.  hifecf.  c.nndcm  MarcclHopini- 
oncm  dc  bonjc  fidci  empcorc  fimj..licitci  refcrat  ,  ncc  ei  quid- 
qoam  obijciai  ^  tanco  magis  vccobmile  eft  ,  quod  clauiula  cor- 
:iedoria  in  ^,teg.  ii.  magis  pcrrineac  ad  creditoiem ,  &  vel  ideo 
«pacdcola  Hvic  refertor  ad  CTcdicoicm  ,  quia  de  hoc  prindpali- 
cer  ag'tur  in  dicf.  hg.  11.  quxflto  h.rc  ,  inquit  Vlpifln.cft  in  con- 
(tiauo  iaceic  a^uau  ^  an  acdnori  pi^nocacicio  cauciuium  flt : 


poftolMtetiauctc  mendoneiii  hoDxBddemoidt,  Pforfiisdeditoni 

Maicelii,quodbonxficleiempronnoncaueatur,  tunc  locus  e(Te  vi- 
dctur,vbi  vicinusa  quo  cautio  petirur ,  venditorcm  dominum  nott 
fuitIcprobauit:incuiU£modi  teanims  pocioreil  •creditoi'  >  qui  piX" 
ferrim  qnafiTMimine3cbiioB^eam  caiadonem  ^ftulaze  vxdetoccam 
&prxtcreaaonuneproprio  vtpignas/aluumlic,  eitisincer£t:quo4. 
inceoefle  ceitumcft^on  iridem  Don|^  fidei  emtotiSfCui  ante  implctam 
vfucapionem  res  a  domino  auferri  potePt.Et  commcntitium  eft.quod 
Ant.  Fab.  fcribit,hocrolumrcmcdium  competcrecreditori,  vtde- 
bitoridenuncicc,  xdcs  vicinasminaacuiaaro.-  Etemm  vtbocfacere 
polfi^  ita  propteRa,vt  ipfcpecaccaiirioiieni»  niinim^ei  n  c  i  i  potdt 
Ethjcc  de  petitionc  caucionisdamiiiin&di.qux  Rc  petimpioratione 
5  officijnobilis ,  vt  Dd.  loqnuncur.  Ad  hanc  clalTcm  etiam  pertincf, 
vcilis  vindicatio  feruitutis  prxdip  pignorato  dcbitac,  quam  habct  crc- 

4  ditor,Uredmri.^.demu./>p,Jtuot.lMMi, i6 , defermtu,  Huccuamre- 
kiti  potcft  •  ^aod  ccediror  ad  d&itnoiiem  pioaocaie  Sc  aAionem 
€omn:udiiiiiiinoiieiepotcft:tamconcEaaIumereditotem£ue  eios* 
dcm  dcbitoris,iiuediuetibnim;cum  contradominumparcisaltcrius, 
vc  doccnt 7^owm«w.7.§  Jiduo.6.  &  §  .Intereos.  i  i.cum.^.feq.  comm.  diutd. 

5  l.i.C.eod.dc quo prolixe Se^^.p.z.membr.^ji.^)i.&feqq.liiLbet uidera 
«redicor  attioiiciii£niumicgundJ.y^</ c^.^.fu/iniMm.  9.FiR.rm^  Sed 
|bccetamen<a,^oacciuiscaexdeliaodb£ncimatas  malaide  nafd 
&defcendecevidecttr. 

Cafvt  Vill. 

1.  luduittmlfelliorjaTus. 

2.  Adi.xluidL.C«rJeJdf, 
}.  AitwL.Aqitttid. 

4.  ASwMiiu&^ 

5.  Adiofurti. 

<j.  Condt^ofurriuM. 

7.  Anpignus  quodfubripuuipfedehtor^ofttvfuc4fiii 

8.  AQioquodmetus. 

CO  mpciuc  ex  dcii(^u  vel  ab  i^fo  dcbicore»  vel  ab  alio  in  rc  pigno» 
laca 
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raraauccircacamadmiflbvariaeaAioncs.  Ec  prim^^in  ipfa  pignora- 
tione  commictit  dcbitor  crimen  llcllionatus,  fi  fciens  crcdiron  rcm  a- 
lienam  aut  altcri  obligiram,  pii^nori  dcdcrit :  itcm  fi  rcm aliam ,  v.  c. 
xipioamoCubicccmlA.infi.lMaerA6.^AJftquu^6.iupr.&^.i.depign. 
«(7.  Licctcnim  pignoratitia  contrariaquoq-,  compecat ,  tamen  &  do- 
lus.proptcrqucmcreditorfineruocxcideret, cocrccnduscft.  Scicn- 
tcm  dcbicorcm  id  fccillc oporcec,alias  non  conrrahicur  id  crimen.(/. /. 
}<J.Eot]uc percincc quod  fcripcnm cft  in i&quA iy%.z.dcpigimtb.Q\^ti ' 
&luimanicatisraciofiiafir,  vttumquoquecxculccur  ab  lioccriniinc 
debicor,qui  rcm  alccri  obligatam  pignori  dcdir,  fi  res  tam fit  prctiofa, 
vcfacile  in  debicum  vcrumque  fufhccrc  poftit  d.l.i  G.inf.  quia  tunc  do- 
lus, fi  quis  fortc  fubfir, caret ctFcdij, cum  crcdicori facis  fic  caucum.  Ac 
enim  vidctur,quod  dcbicor  hoc  cafu  non  ftcllionacus ,  fcd  falfi  crirai- 
nccencaturper/.<;/«if«otitt  iJ.AdL.Corn.de filfif.  Equidcm  JCtus  ibii 
loquitur oc  rc  duobus  vcndica ,  &  intcr vcftditionem  &  pignus  quidi 
hanc  rcddunc  differcncia:  rationcm,  quod  rcs  nuUo  modo  in  folidum 
duobus  vendi  & adquiri  potcft :  ar,  vt  fupra  probauimus ,  duobus  in 
foIidumobIigari,&cx vnopignoreduobusin  folidum  fatisfieri  po- 
tcft ,  juxta qua:etiamdifputat Saltut.ind.l.)6.%.\.depign.acl.  Ncqvnc- 
eclTumcft.vc  pMtliun  i.fenr.i^.^ . ^rariones ^dc proauro  pignoris 
caufafubic<£to,accipiamus.Vtnon  parum  mirer,quod  Cuiaciusadcu 
locumPauli notat,  idPaulum  fumpfille  cx  quadam  conftitutionc, 
qua:  pofteacditafuftrit,aut  quam  Vlpianus  in  d.l,  i.deptgn.acl.  ignora- 
ucrit,  cum  Paulum  &  Vlpianum  coxtancos  fuilTc  conrtet.  Et  admifto 
camcn  co,  quod  Paulus  loquatur  &  de  pignorc.non  valdcmouct, 
quod  crimcn  fteUionatus  fit  fubfidiarium :  nam  idem  &  gcncralc  cft : 
ncque  firquitur:  vbi  titulus  criminis  dcficir,ibi  opuscft  judicio  ftellio- 
natus  /.j.§. (nw.)?til/.ErgovbiaIi^stituluscft,  judicio  ftellionatus 
numquam  agi  potcft:  Si  quis  fortc  mitius  vclit  agcre :  &  procul  dubio 
mitiore!lpocnaftcllionatus,quamfalfi ,  quodpublico  judiciococr- 
ciWr : vt nihil prohibcat ,  quo minus  judicium  falfi & ftcWionatus c- 
lci5liucconcurrat.Scdvtdixi,nihilncce(rumcft,  vt  Paulum  itaacci- 
piamus.  Et  cura  fola  diftimulatio  dcbitoris  ita  cocrccatur ,  durum  fir, 
irrogarc  po^am  falfi:  cx  qno  rcmoueturobicclio^x  t.fi&  debttore  i8. 
AdL,  Corn.if /4// vbicrcditormcntitus  proponitur.  Atquc  ita,inilla 
quoque  quxftione,  &  an  quisdixerit  rem  eilc  liberam  &  nulli  obliga- 
iam,an  faltcm  tacucrit6i  dilTImulauerit , vt illc  dcmum ,  non  hic,  falfi 

A;i  crim  iue 
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criminczenccitm, di(^in^u\imBarr.nidJ.iiJ(ftlJis.&Alu  qms  rcfert  & 
fequitur]S:i'gui.,p4rt.ynumbAM.i\.ciuamuisIktrtMilf>iiuii^6.^.i.dcpig», 
4(1.  hanc  reddac  racioncm ,  quod  hoc icafucrit  f  xprtirum  in  capp.  Ia- 
gi/  Cernelitt  defalfis:  toTie  ,\zii^lr  zit  y  propter  rrec|uentiara  concradbus. 
5  Harcdecrimineftellionatus.  Habccpr.ieccrca  creditoradioncmciui- 
lcm  ob  damnum  datum ex  L.  Aquilia ,  qua: cft  quodammodo  irrcgu- 
briivtitjuc  vtilisadkio,  contradcbitorem  ipfumcompctcns  ,qux&: 

4  vocarur  quafi  damni  iniuvix aCiioinl.feruuMt  ly.  dcftgnor.  Mentio  hi 
ciiamin/.  i6.infin.dcpi^orAt.acl.do\\z(Wonis,  quo  cafuquisrcma- 
licnamautobligatamoppignorauit:  quod  vidctur  pugnarccum  re- 
gula/,  i.rff//o/«;cumcnim  locuspignoraiitia:  adioni  fir,non  crit  lo- 
cusadlionidoli.  Vix  occurritaliud,  nifi  quod  refpondcnt  gl.  &alii, 
id  accipicndum de cafu quoalius quis pro alio rem alrcnam oppigno- 
rauit ,  qui  tcncacuraftionc  de  dolo ,  non  ipfc  dcbitor.  Sc^c  alium 
cafumadfcrtcxD<i./).  i.n.iy.Segu^.  ficreditor  hy^thccam 
in(peciedi(Stamfortcvcndidcrit&doloegeiit,  quo  cafuceffat  adbio 
pignoraticia  contraria.  Dixerim&foncpcrrcgulam//./.  \  .dedoloma- 
U.  doli  adioncm  cxcludi  pcrr  adliones  ex  concrac^u^  cum  quibus  non 
concurrac:(ecuselleinailion!buscxdeiido,  cum  quibusadioncm 
doliconcurrcrccencariponicr&iftudvcrode  quoagicurinrf.  1.^6.  dt 

5  /)if»./j£?.incidit  in  ftcllionacuscrimcn.  Dcnique  compctic  crcditori 
adiofurri,tumcontracxn:ancum,rum  contra  ipfum  dcbitorcm  :  ita 
canKn  vt  non eodem  modo  xllimario  fiaccontra  vfnmiquc ,  fcd  con- 
rraillumduplcturquanii  icsipfieft  :conrral)unc  quantum  dcbctur, 
quoniam  nonplus  ».cnfcturintcrcflccrcditoris.  /.  crcditon^j .dcfnrtk. 
Vbi&aliaoccurritdiftVrcntia,  quod  quidquid  conlcquitur  adione 
furticreditor,quam  mouet  conira  tertium,  indcbitumimputec, dc 
quo  diccmus//i.r/f .  inccr  pra:ftaci^es  adionis  pignoratitix,fcd  quod. 
exigit  ab  ipfo dcbitorc,non  impurat  nccrefticuic  l.fi pignore  iz.  dc  pi^n. 
4ittvn.  Conftatnon  folumdominumhabcrcadVioncm  futti,/L'dcriaiu 
conduiflorcin.commodatarium  &  alios  quorum  intcreft^jrm  nonfi- 
icfubreptam  ,quiadominoob  cu)pam('  quoniam  vtplurimumrcs  no 
rc^Vc  cuftodita:  fubripiunturj  tcncntur  ^.furtiiy&fcq.lnft.  deobl.exdol. 
itaquc  fi  nonfucritfoluendo  condudoi,ip{cdominusagi|§./rfw/yr  15, 
lufi.d.  t.  icd  crcditor  cx  alia  pra:tcrca  caufa  nabct  hanca<5lionem,  quo- 
niam  potiuspignoriincumocreipfus  intercft  ^.vttdc  j ^.Infl.d.t.iunii.  l. 
tum ijM  ij^.^.ldcm  6.  rcrfbacita dcfurt. itaqi  &  contraipfumdcbitorcm 

agit 
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agit  pfoptcr intcnierfam  fibi  pofll flionem  dd.  rextibus drl.Jipignere z  1. 
tHpr.dcfurt.  lUudlinguUtecft.quoclCScluprinoiauiiDusw^.i.humsli- 
bri,commiiri  a  dcbitorc  ctiam  turtum ,  ii  rem  hypothccx  obligatam 
fpccialitcrinconfuUo  ctcditotc  dxihixcm  l  Jiijutf  66  .tn  pr.de  fHrt.l.in  d' 
^wfl<r  ip.^.Wf.ftxi.fortequiacrcdifurrcm  crcditori  vohuire  interucr- 
tcre,&inteicftcrcditoris  rem  pcncs  ipfum  dcbitorcmmancre,contra 
quemhabctpcrfccutionem  facilioiem :  &  fancies  mobihs  cuius  ib- 
liushtfurtnm,corrumpifacilc&:inteiuertipoteft.  Atcj.ie  huc  rcfc- 
rendi  cafus  quidara  fingularcs,ciuibus  debitor  committcrc  furtum  di» 
QXtMX,exl.fiquis^6.infin.dtptgn.ail.&Lexl.^.tod  tit.  vbi  dcbitor  rera, 
quam  cieditortamquam  pecuniam  rcccpturusrcftituerat,  fiaudandi 
caufaclampcrfcneftramdimifcrat,rcm,inquam  ,pignoratam,qu.am 
rcccpcrat,nonpecuniam,vtomnino  malc  ibi  annotauit  Gothoficd. 
Porro  quia  creditori  adlio  funi  datur,  ideo&:  ciuspraeparatoiia  ad 
cxhibendam  ipfi  conccditur/.  3.  dtpignutd.iun^t.t.deec.ii.  fdpimad 
exbtb.  Conncxa quaeftio cft  dc  condiftione  furtiua ,  an  &  hxc  cicdi-  6 
toricompetat,  &:competerenon  tantum  contra  cxtrancum  fed  ct- 
iara  cont ra ipfum  dcbitorem,  probat  d.  l.fiptgnorc  iz. de ptgn.  aH.  in  pr. 
vbicumqu;Erar  JCtus  an  imgutet  cicditor  in  dcbitumquod  hac  a- 
iStione  contradcbitoiemmotaeftconfccutus,fatispraefupponit,eilo- 
cumcirc.EquidcmfimpliciterjbicondnSbioappcllatur,  (ed  cumpro- 
pterfurtum  CDmpetat ,  verifimile eft,  intclligi  hirtiuam,  non  quidera 
jdiicdiira  qujefoli  domino  datur,fcd  faltcm  vtilc,&  amplius  non  con- 
didVionc  certi,qu«  itidem  compctit  domino  (oli,led  incerti,  qua  con- 
dicaturpolTeflio.quomododiftinguitCwiuf./»/.  5.  rer.  amotar.  Itb.  11. 
qt(xfi.?aptn.dc  qua  licct  prxter  Dodoru  mentcra,  rc^eaccipitur  /.  12. 
itt fiH.  decond.  furr.  quam  fenrentiam  contra  nugas  Fabri  afleruimus  iti 
Traci.de actton.dijp.^.th.i  j .& in  nojirti exerat  ad  Vabrtm decade  8 1 .cap..^.& 
fe(](}.  Htc emm  non  (unt  iftms  loci , ficut  ncc  illud^an  rcs  qua  dcbitor  7 
fubiipuitjvfucapi  poflit.quain  rc  videnturinterfepugnaic  tcxtusi/i/. 
^.^.Jtremit.devfucap.crl.6.C.proe}Npt.  S  Item  obiter  addore(ponlum 
JCci  mr/./.4.§.ii.videriconfiftcrcin  nimiaquada  Sc  pencfcbriculola 
fubtiliiateiuris.quodnimirucumdebitor  ip(e  fit  dominus,  eodc  pu- 
nito,&quafii"nomento,videaturres&:furtiuafa<5la,&:vitiupurgatmn 
quiaquilurripitjdominuscft.Exquo  videtur  Cuiacij  diftin<flio  pto- 
bariinterpignus&  hypothcciSedlanccuipfc  dcbitorvcrcfurtu,&vc 
res  fit furtiua ,  faciar,paru  conuenicns  videtur,vt  vitiu  hinc  purgarur , 
<|jin  ipfius  potcftatc  perucnit:  quarratio  vidctur  Pauliml.  rlt.de  yfuiap. 

Aa  i  qui 
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qui  proprcica  vult,  vt  pro  purgando  vitio  rcs  rcdcatin  potcflatcra 
crcdicoiis  ;quaniuisdicipoteft,  vtcunquc  vitium  hocmodopuigari 
ccnicat  PauUis,  non  tamen  ob  id  ncgare ,  quin  Sc  citra hoc  pro  purga- 
to  habcripofllt.ScdhxcplcniustraCtanturin  matcria  vfucapionum. 
8  Deniqucconipctitcrcditorictiamadioquodmetuscaura  ,  lipignus 
cradeicautrertitucrcctiamabipfodcbitorcfucrit  coa(^us,  quo  caf» 
&concraiprumdcbitQi:cma^it^./.  iz.  %.\,depign.aQ. 

Capvt  IX. 
De  A^wru  ptgnoratitia  contrafuk 

I.  ABxopgmrAt.  cotJtraria. 

X.  Aneifitlocus,  luetipfi  dcbitorreyii  nonrradideritf 

Anfitetloctultcetcredttornottpnpdeat? 

4,  A8iopign.comr.propter  itnpenfu, 

y  Obhoc  quod  res  alieju  vtl  ohitgata^pignori  data  etl. 

6.  Aciwptgn.contrarta^obdammimacteptum. 

7.  Tr.i{l4tiogciieralior  yfi  quidcxreacceptaalier  dantni  fenfirit, 

8.  Ad  Lfi ftruus  ^i.  de pign. acl. 

j> .  Alu caufa  oh  quat  datut  aUtof  ign.  contraria. 

EXconflicucionepignoris  nafciturduplcxadio  fluejurisremcdii» 
crcditori tcalc, dc quo poflca dicemus,&  perlonale.  Hoccft  ,a- 
diio pignoratitia  contraria  ;  nafcuntur  iftae  adiones  non  a:qualittr. 
Nam  reahs  quidcm  compctit  pro  quocunqucpignorc  ctiamquod 
jicr  traduioncmconfticutunlcft  ,ri  poftcafucritamiflapofleflio.  Scti 
J)crf  nahsnon  vidccur  nafci  nifitxconcradureah  §.  vlt.  Infiit.  Quib. 
wod.rcconrr.c^Mi.  de  caufa  Tra<l.dt;ptgnorat.aclione,  in  Digcftis  Sc  Codi- 
^cc,atrailationedepigncrtbHsomi:inoc(Hcpit:Lius.  Nota  hac  iniecft 
diftvrcntiacontradtyum;  quod  limul  vtrinqiicexquibufdam  mucux 
obhgationcsexiftunt:  &  hinc  vrtimqjic  eti.am  adionesdireftac  :  ex 
quoiundam  caufaaherabiniti«i  f  rctanrum,  vriqucprincip.ihtcr,al- 
rer  ex  poft  f;ido'vitit  turobligari,  cx  quibuscontrarix  &dircdta:  a- 
dtioncsrquoniam  pioptcr  aliquid  poftra  cxfiftens  &  fupcrueniens, 
vcluci^impcn(as,damna,alterumvicil]im&  concra  obligari  squum 
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'tft.Ettaliscftconrradluspignoracic!US,cxquo  primario  crcdiror  ob- 
lig.itur,  vt  folura  obliguione  rcftituat  pignus ,  qui  tcnctur  pignorari- 
tiadiredt.i,clcquai;;/.//6.  5.  diccmus  :  (edexaducrfo  ob  ccrtas  caufas 
obligatur&dcbitor,  &:tcncturadione  pignoratitia  contraria.  Dixi  i 
'hancaftioncm  nalcicxcontradu  pignoris  rcali.  Etquidigiturjurisfi 
poni.flIonemreiobIigata'tantum  pcr  adioncm  (cnjianam,  crcditor 
lic  confccntus,  &  v.  c,  in  cam  impcnias fcccrit,  an  non  potcrit  huic  a- 
dlionicllclocus  ?  Equidcm  vidctur  dcficcrccaufa  huiusadionis,  vbi 
citrafadlum  dcbitorisadcrcditorem  rcs  pcrucnif.  Et  tamcn  cadcm  • 
ratiunis  identicas  videcur  fuadcre  contranum:  Cum  non  apparcar  aha 
aftio,qtiacontradcbitoreminhistcrminis  fuccurratur  crcditori:  & 
probabniius  ntfr.hb.vU.  Defolut.pign.  quod  compcratetiam  pro  liypo- 
thcca, cuius  pollellioncm  coiilecutuscft  crcditor,  dcbitori  adlio  dire- 
fta.Etquidniigitur&locusfitcontrariasJ  Etfacicquod  non  fcmcl 
fup.  attigimus,  quod  pollcftionc  apprchcjila, hypochcca naturam  pi- 
gnorisinduat.Itaqne^Icutpignuscx  voluntatctacitadcbitoris  vcndi 
dicimus  §.  2.Iw/?/f.^«»f'./i//«w.  lic.  itanonminus  rcdc diccnius  ,  quod 
juxtanaturam  pignoris  vidcaturrciobligatio  pollcllioadcmiitorcm 
pcmenifle  voluntatedebitoris ;  vt  fifortc  non  dirc£l:c  fahter  jam  v- 
ibrpo  hoc  vcrbum  )  fahcm  vtili  queat  adioni cflc locus.  Quin  Do-  5 
doTcs  noftri,ampUus  vohmt, hcctnumquamfiicrirrcstradira,  ncc 
pofl^efllo  ad cptditorcm  perucncrir,  ramcn  fiin  obhgationc  hypothc-  • 
c£E  creditor  fxierit  deccprus,  vcluti  fi  rcs  fucrir  ahcna,  pignoratitix 
contrariarcflclocum,  ha  difcrte  Bart.in  l.fitibi  17.  §.  deptgn.n.  3.  de 
pA(i.  cuius  (cnterLtiam  ibid  n.j.  probac  AUxdnda :  rcfcrt  &5  fcquitur  N^- 
gu^.p.y.memb.  i.M.j.j(edfancprofcntcniiaiftanihilfacit/.i.w/>r<f?/)ig//. 
all.  peticcnimptincipium.dum  indc  vult  probare,  quod  pignore  non 
traditocompetatpigntDratitiaadio  ;autcadcmratioui  eftctlocusdi- 
rcdxjquodipfc  Baic.  negar,&  pignoris  verbo  ibi  pignbris  jus  fignifi- 
carur,quodetiamquxritur  nuda  conucnnone:  vnde  non  poteft  in- 
ferri,  quodfitlocusadionfpignoraticix.  Minusjuuat/.mrtfr. i. 
«rf.r/r.  qujeexprcfscponirpignusfuifledatum:  Sed  &  terminihabi- 
lesaliasfuntponcndi.    'Htcl.ft quu ^6 .% .i.depigfi. ad.  fatis  idoncum 
prsEbciargum.  vclqiiiavcrbum  obligauic,  icdtc  cxplicatur  dc  tradi- 
iioncfccurarquiaincontradibusrealibus  nonnifi  (ecura  traditionc 
nafcitur  obligttio :  vel  quia  vcrbum  obligauit  ponitur immcdiare  circa 
pra:dicatum  dc  criminc  ftcllionatus,  quod  paritcr  rc  tradita&non 

Aa  5  tradita 
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traditaconvmittitur.  Habet  quidcm  colorcm  xquititis  iliaopinio 
Baitoli:  Ird  difticilc  cft  camtucti,  cum  deficiatcaura&  fundamcn- 

4  tum aC^ionis.  Scd  jam vidcamus djftihdlim  ,  contraria  pignoratitia a- 
dlioexquibuscautiscompetat.  Vna  caufacft.  ficreditorfccciit  ini- 
penrasiniem/.  (uditor  7. «;)Jw.C.rfr;>;^;^iTf.  Non  dubiumcft, quin  cx 
cacaufahabeatcrcditorctjam  rctcntioncm,doncc  fibi  fati&fiat ;  fcd 
aliquando  a^tio  ncccflaria  cft,  i\  rcm  forte  vltro  reftituerit ,  aut ciiam 
fi  res  fmc  culpa  creditoris  pericrit  l.Jinecejftmf  8  in fi.prJe pign.  afl.  De 
ncccflarijs dubitari  non  potcft,  quin  pro  ijs  ha'c adlio  compctar d.  l.  8. 
d^/.7.C.r<«<.  Cotnpciittamen&proimpcnfisvtilibus  ,  &  quidemo- 
mnimodo,n  fadtic  fint  voluntatc  dcbitoris',  eaq  jc  vcl  expreira  vcl  ta- 
cita,vcluti  li  dcderit  quis  (eruos  pignori,quos  fam  artificijs  qnibufdara 
inftitui &erudirifecerat;  fienim  porro  ^ciatcx  haccaufa  impenfas 
crcditor,  cenfetur  id  facerc  voluntate  dcbitoris,  pcr  /./ feruos  i^.depi^n, 
aH.  vbi  artificia  ncceftaria  dicuntur quibus  fcrui  inftrui  folcba  ic(nul- 
laenimprxcife  neceftariafunt)fic  funtadeoimpcnfxnon  neceirarix, 
fcd  vtiles ; licut Sc  qux  in  faltum  colendum  fiunt  dd.i^.  Extra  hos  tcr- 
minos  a^^nt  impcnfae  vtilcs  reftituendjc,  judex  bonus  cx  circum- 
ftantijs  ftaruct ; &  vc in d.L  1  j.  clegantcr  jCtus ait ,  nec  dclicatum  ni- 
misdcbitorcm,neconcrofumcreditoremaudiet  judex.  Iliedelica- 
tus clljfi  planc  quafcuuq-,  impcnfas  ferrc  recufct ;  hic  oncrofus eft  ,  il 

,  nimis  grauare  velit  debitorem,&  impenfis  maioribusl\pc  agat,vt lui- 
tionemdebitorifaciatdirticilcm;  dcqua  rc  v.Anget.in^.  TLxdtuirf.  ad 
rerf  certe illud.lnjl.de rer.diu.  Ant.  Peregr.dcfid<icomm  art.^o.n.  5j  UhaH. 
Gar<^dee.xpenJ^.cap.i.n.p.Gail.lib.i.obfiz.infin.  Ad  impcnfas  autem 
pertinet  fiquidaliasde  fuo  occafione  pignoris  numcrauit  creditor. 
velutifitributaexfolucrit4r^./.(^.C.i/^/>/jf«.  Item  fiquideui^lionisno- 
minepixftitetit.autpr.tftaredcbeat  juxta^/./  8.^.1. CT"  l.fipignoreii.  §. 

5  vlt.  depign.  ad.  Alia  ob  qualitaiem  rei,  huius  adionis  caufa  cft.fi  rcs  a- 
iicna  vcl  ahj  obiigata  aut  ctiam  morbofa  pignori  datafuerit,/_/i  rfw.  9. 
inpr.l.tutor.xG.S.x.l  yi^««  j6.§.i.rff^/ijM.rfc^.licetdebitorfolucndofit  /. 
cuni debitore  5  i.depign.ail. itcm  fi  xs  pro  auro datum  fir  /  i.^.i.o-  de /.5<J, 
S.l.depign.ail.  Qiiodfitamenrcsalteriobligat.iprctio(afatisfit  ,autfi 
fciens quis reni alicnam acceperit^ccfiat hxc adbio d,l.i6.%.\.&d.l.  jtf. 
f .  I .  Non  intereft  autcm  an  creditori  res  cuiAa  fit  an  adhuc  penes  cum 
cxtet,vtprobauimus///'.i./»f4<^.i)fr/4/»f'w.^/jj;;.^/jf.  Et  i^jrlus  nonin- 
ccrcftancuidalltcredicoriipfi,  ancicuircm  veudidit;  itaque  hnnc 
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a^HoncTT» cmtori  ccikre  tcncturj.in creditore. ^i.dcei{iflicn.Tertia.c:iuU  6 
pnncipalishuius  a<5ioniscft,(i  qnid  damnicxrc  pjgnorata  ic\\(\i  crc- 
ditor l.Jiferuus  j i.  de pi^n.a^l.\hi  h.xc  res  traftatur  in  caUi  (qui  & frequ6- 
tior  eft  jferui  pignorati,qui  crcditori  fiirmm  fecic.Et  quacritur  an  libc- 
rctur  dcbitOT,fi  homincm  noxi  rclinquat  creditori,  an  infolidaro  da- 
mnixftimationem  tcneatur:  quod  pofterias  probarur  ,lidcbitor  (cics 
furcmfid  cft  (olitum  fiirtu  faccr^.aut  ahas  fccillc jpignori dcdcrit.  Li- 
cccenim  ahas,vt  dominus  in  fohdu  tcncaiur,nccenum  fit,  hoc  ip(um 
furtum^fcicnte  co,aut,cum  poilct.non  prohibcncc,fa6kum  eftc ;  atr.i- 
"fnencuadomcfticofurcdifnciliusquislibicaueac,  ncc  vcTofiraihtcr 
crcditoriddamnu,feruononpignoratopafruaisfui(Tct,  &  femclma- 
lus  porro  malus  in  codc  gcnerc  dclidti  pr«fumatur,merito  fcicntia  dc- 
bitoiis,ha6tcnus,vt  in  lohdum  tcncarur,noccrc  ci  dtbct :  cum&  ail- 
pa  ha:c  (it,  talcm  (cruum  tgnoranti  crcditori  pignori  darc.quam  dcbi- 
Torculpam  prziUredcbct,ncutcxaduerfo  pra-ftar  credirorculpam,fi 
comipcrit  fcruu  &  dcteriorcm  feccrit.  Et  vt  aUquantum  digrcdiamui  ^ 
hic&  paulogencraiiushancmatcriam  tradcmus,  culpa  in  contra- 
hcndo duplcx  confidcratur: altcracius.qui  rem  ab  alio  .icccpit, vclu- 
ti  condu(ftor,creditor,commodatarius,depofitarius,  mandatariuSjVti 
fortc  quidcmcnciu  autvcndendu  infpecic  commiffumeft.alteracius, 
qui  rcm  tradidit,auf  alias  in  caufa  fuit,vt  rcs  ad  alium  pcrucniret.*vclu- 
ti  Iocatoc,dcbitor,commodan$,dcponcns,mandans  (idemq;,dcfcr- 
Do rn dorcm daco  trajfVarur in l.fimttlicr  x\.h.i.de rer. amor.dil. )  Illa cul- 
pa  cft  in  committcndo  aut  in  omitrcndo,pcr  qua  ipfi  rci,v.  c.  commo- 
daci,  damnumdatumeft,  quoddominorcfarcitioportct,  harcvcro 
<:iiIpaineoconfiftir,fiquisrcmt.ilcmtradidcrit,pcr  quam  altcri  da- 
mnumfitilIatum,quodquiremde^r,  &  ipfe  plcrumque  dominus, 
alteri  refarcirc  tcnerur,vcluti  fi  homo  commodat'  depofitus,coTnmo- 
datus  pignoratus ,  autcti.iex mandatoalteriusemptus,furtnm fcccrit 
hrisquibus  tradiiuscft.    Etdeprioriillovegulacftin/.  5.^.  1.  comm, 
<piod  fi  folius  accipicncis  nilitas  verfctur  ,  quamcumqiculpam  te- 
ncaturpricilarc  ,  ctilm  lcuifrtmam :  quodacciditin  commodato:& 
comra  fi  nulium  ex  conrra^u  fenriat  commodum,  tcncarur  prx- 
ftarc'nonnifi  dolum  &  iatam  culpam  ,  quod  accidrt  in  dcpofiro: 
(  ExceprionfS"  tamcn  habct  illa  regula  ,  dc  quibus  prolixius  agcrc 
noncfthuiusloci.  j    Exaducrfo  contrario  modojufta  proportionc 
rcs  fe  habctin  poftcriori  cafuvt  quircmacccpit, vt  ipfc  folus  com- 
xnodumiadcicnriat,  vcluci  comoiodacarius ,  fi  qitid  cx  carefcnfcric 
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damni,folum  dolumimpuraic  poflit  tiaiicnti;  contra  dcpofitarius , 
quinullumcommodumfentic,  fcd  beneiicium  pia;lhc  dcponcnti  j:^ 
huicctiamlcuiflimam  culpam  jurc  poflitimputarc,ncccxcufctdcpo- 
nentem  ignorantia,quo  minuifolidam  damniacccpti  iftimationem 
dcpofitaric^prxrtarccogatur  :Quxinvtrocjue  cafu  depofiti  Sc  com- 
modati  probantur/n/.)?yffr««i  6\.%.(]uod  vero.  ^.vcrf.tdj^euidenms.&tn  f . 
C.defurtit.  Hxcaurcm  vidcnturcuciti,  percxemplum  mandatan;,qui 
cumficutcommodatariuslcuiflimamculpam  prxftctAtfcrc  commu- 
nitcrplacuit>  tamcn  ipfe  quamcunquc oulpam  imputat  mandanti, 
cuius juflucmitrcmcertamcx  quadamnumlcnfifjVtdocctrf./.  6\.  d.' 
§.5.i«/>r.</<rywr/w.Scdprorcfpc»nMonc  aducrtcndueft,quodmandatum 
hadlenus  cum  dcpolito  comparandum  cft,  quoniam  cft  gratuitum,& 
nuilumadfcrtcommodummandatario.  Quodautc  mandatarius  lc- 
uiflimam  culpam  pra'ftat,  id  fit  cx  propnjs  Ipccialibus  rationibus, 
proptcrquasmandatumcxcipitur  arcgulat/.  l.^.^.Coniwoda&.Scnimi- 
rumquoadpriusilluddc  quoini.^.z.  nonautcm  proptereacxcipitur 

•  quiadpoftcriusdcquoin^././>i.  defurt.  quoniam  hic  ceirantcxcc- 
ptionis  rarioncs :  imo  militant  cxdcm  rationcs  hic  quo:  in  depofito,  v- 
biquiscxaltcrius  mandato  (eruum  ccrtum  cmit:  nc  oflicium  gratis 
fufceptum  fitmandatariodamnofum,quicxfoIacaufamandatidam- 
num  icnfit,  non  fcnfucus,  fi id  non  fufccpidct :  vt  proindc  ratio  fua- 
dcat,  vt  a  mandanic  omnc  damnum  ci  cefarciatur.  Scd  porro  his  qux 

S  diximusexdiamctrovidcturobftare,claufula(/./^/ertt/«3i.rfi.'/>/^«.4<?. 
vbi  dicitur,cadcm  hac  in  re  obfirruanda,  cum  fcruus  commodatus  vel 
depofitusfurtumfccif,cumfamcn  ei  rariofupraallata  &  tcxtiis  tnd. 
/.6i.(/f///r/.pcrfpicuccuincanf,hacin  redcpofiti  bc  commodati  con- 
trariam  efle  rationcm.  Cuiac.  ad  ||m  locum  Tr.8.4</  Afruan.  putat,  A- 
fricanum  quod  icain  </./.ji.proponitur,poftcaaccuratius  tradaflefii 
abfoluiflein  hisquxcxeodemlib.proponunturin  /.t>i.rf(r///rf.icaquc 
calocacfl^cconiungcnda.  Vcrumitaab  ignorantia&  focordia  non 
poflitabfoluiTribonianus.  Etpoflittamcncrcdiabeo  claufulami- 
ftam,  incongruo  locofubicdamcflc;  prorius  non  alitcr  cadefcndi 
potcft, quam  li  cum  Accurfio  ad  cafum fcicntis  rcftringatur;  hic  cnim 
cum  fit  in  dolo,  fiuc  dcpofuerit  feruum  fiuc  commodaucrit  fiircrft,  ad 

i)folidama:ftimarioncmdamnidcbcttcncri.  lamporroahascaufas  cx 
quibus a(flio  pignoratiria contraria competit,reccn(eamus.  Datur  ci, 
ii  dcbitorpignustradendomahtiofe  verlatusfit/. 9. /n/>r.r/c£i|7i.  aS.Ji 

illuJ 
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illudcomipcriCj&icancfufficcretpto  dcbito  cflfeccrit  l./eraittN.ij. 
deptgmr.  neqiieeiunidabicO,qtttnin  earpectecua^one  Lcgis  Aqu:- 
licpignoratitaconcraciaconcurrar.  Piwccreacoinpepc,  iiicesad  de- 
blcorcm  fincfacto  6cvoluntatecrc<iitoris  prxucncric :  quo  iC  re&to 
/. ).  dept^nor.aff.  licct  cnim  ipfc  creditor  pignus  reddidcrit ,  tamcn 
id  non  fccic ,  quod  libcratura  vcllcc  ,  lcd  quia  fpcrabat  Cc  pcai- 
niamacccpcurum:  quacatt&cellance,debec  ei  ccftitui jpignus.  Scd 
9cpon6csMik quacunquealiafinlcatexqn^ccedicorpaniiseft cem  a^ 
)ud  dcbicoremeiI<^niuce2lku.adir,bDkjiidldofiicurus  eft  locus,vc< 
uti  fi  rem  pignoratam  prccario  auc  ex  locaco  conceflecic  dcbicoii^ 

J)g  A^ione  redU  qu^  ejl  ex  fignore     eim  du^Uci  Mmt 

I.  SeriMndjttdimmpeHttmmf 
1.  UenhjM^Ummreale. 

3,  Serutaiu&  quaftSeruiAnaprgtnHt 

4,  Vroqmbusrebmvtrujjdetur. 

j.  DeapptUanontbusifi.trumacfionuni. 

Dlzimus  de  judicio  peifonali.  Realc  judicium  fiue  rcmediumj 
qaodexcon(licutioncpignorisnalci(ur,&  pro  perfccucione  rei 
pignocatar  competit,cft  duplex:  Pecftorintn  ic  pofledbrittm.  Illndeft 
a^oSecuxana  leuhypothe;caria  :  FIoc  cft  inccrdidum  Saluianuiil* 
EtScruianaquidcm  non  eo fcnfu  judiciiim petitorium  didcur»  quo 
a<5lioncsinrcm,qu.T  jure  domnuj  moucnrur:  Sed  ncc  illo  ,  quod 

Srxccdac  caufa  poiIeilionis,Sc„ea  deciia.ad  hoc  judicium  vcniacur:Scd 
ictcur ica  hoc  judiciumiii 'compatatione InteridtAiSaluiani ,  in  quo 
minttspleii«  &  accuiaue  probaoones  requinintur ,  quam  in  Set^ 
uiana  a«Slionc  ,  in  qita  illud  prob^^ndum  eft  »  qulDd  les  fueric 
in  bonis  dcbitoris  :  nam  &  in  judicio  petitorio  piopric  di- 
di^loiftudprobandumvcnic :  nequccnim  tantum  judicium  pctito- 
riumdicicurinquoquisexjure  Quiciciumremfuam  ciicaic:  ledquo 
ctiam  expecicttr,  qui  jurc  prxcorio  &  aic  efte  dominom.*  dc  publi- 
«iana  quoquc  a6tio  jttoiciu  pecicorium  tcCkc  appeUacur.Icaqi  y^lpio- 
pKrhaacapttitatein  cnm  ali|s  }adicijs  pecicoiijs^&Se^iiaQaa^ 
:  -  Bb  im 
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ita  nuncupabitur.    Atquc  in  hanc  fcntcntiam  Interprttcs  tri» 
dunt  j  quod  hypocheaina  a<iiio  judicij  pctiion)  lapiat  &habeatna* 
turam ,  quos  in  nanc  rem  adducit  Se^uiJint.p.i.mA.iMpr.Vono  A£tio*' 
nem  Semianam  icalee(fe  |ttdidtttti,  non  pet(bnale»tointexrasnt* 
{Mtis^docentin/.  ftgnork.  17. dt  ^.Lpignor.  18.  CmLLf^tnm.  66.  iti 
pr.de  eui^.  l.  fi  tthi.  17.  <i.  de  pt^nore.  de  pa3.  tum  ratio  mahifcfta 
cuincit,  quod  conipciit  contra  qiicmcunque  poflenorrm  qiii  rcm 
pignoratam  tcnec:nccdcbitocnecalius  (}uicuh(]uecfhccrcaitcnan« 
do  poreftt  quo  mintts  cfeditor  boc|ttte  mb  vtstuc,vtek  fcqq.  paiebit. 
Nechicmouet<)aidquam,quod]Crusini././fiM.  %,t,tkpiS.  affir» 
mathancadioncmcx  pa&o  na(ci :  £x  conuentioAe  antem  non  pp^ 
tcH:  reatis  oriii  ndVio.  Dcftores  quidem  hic  Nf^r^t^wf.rcfcrcnte  9C 
probancc/.  ^.niemb.  i.n.  i.ita  relpondenti  quoniam  ex  ipio  contra- 
€ta  nafeatttr  in  perTonam  a^o»fi-uftraneumfiitttittm  fuiflepignus» 
iii(iprodttxifletaAiottemintetB,qttc  &ob  modicitatem  pnetadidi 
^ctlius  concel&faerit.  Mihi  vero  idud  f^peic  oon  potcft:  qoonlam 
itaex  ftipulanone,c^ui  alijs  contraitibus  adiicitur,aib'onem  in  feni 
quisdefcndcrcpoflitcncqucqualitas  praeiuduij  taccre  potcft,vtpt«- 
Cernaturam  conuencionisnaicatui  aClio  in  tem,&omnin6vtadio  va- 
lietttr:  fiechocquidquamadcertifipofleflbiem,qniicftfcuiionetem  • 
ilumcogitttr,afhcicurincommodo  non  Icui.  Me  ver^ctttnihilhaec 
obie^iomoucatjdixi  fup./>(>f,/;t.f4rp.  i.&quodcx  conucntionc  haeC 
adio  non  defccndaT,  fed  fit cx  Edi^fto  pr«tt)ris,  &:  JCrus  in  d.l.i7.^.i, 
dcpA^.  non  adeo  fubtilitcc  fucrit ,  ied  Mmeniapinguton  locutus: Vc" 
ficacetnviditSalicecas>quitn/fi{wfw.i8.C.if.f^  notat^quod  adbs 
hypothecaria.lion  tam  ex  paifto/itt<]ttain  ex  juteconftitttto  ^iciies 
Edido  pTztorrs)  inre  proptcr  pc^um.Illudtiimis  lcuceft^^aodill 
l.  mrehui.^o.  Cod.dt  jttr.dot.  &  inl.  i.C.  <omitmi.  de  /t;^4f.opponirura- 
^io  hvpothccaria  athoni  in  rern»- quotiiam  ibtinpocentiori  fignifi- 
catUjincciiiguurin  fpecieafistoin  rem  ,  quxjurcdominij  mouecun 
«teroqu^  ipfa  quoque  ajftio  hypothecana  non  ifcmel  appcllamr 
vindicatte.  /.  cim  tt.^.&  i.feq.  Cod.^dermiff. pign.  l.fifundm.  16,     5. dr 
pignor. l.  Pautiu.  M.^  .i.  Q^tb.  mod.pjgn.foh.  Er  cft  ca  vindicatio  dirc- 
^,quatcnus  cxednSto  prxtoris  intiodax^i^a  cft,licetcollat«ad  vin- 
«dicacroncn  ex  jurcQuiritium  vnhs  poiiit  vidcti.  i.  ti  qia.  16 uUfirmu 
EtJiinc,quodMC«tei»fC»€ft«£t  n  ODcditorhTpotheearias  rcfl» 
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Tindicando,  omnibuscretiicoribus  chyrographiriis  quantumcun^ 
tUis  pciuilegiacis  praBfenrar,/.  tosqui.  9 .  Cod.  qui p .  c.  QutpQt,  vc  dic«« 
mas.  'ufM^,  m  fr.  Acquc  hxc  eft  pdma  <iiftin^io  remedii  realis 
iapecicorium  &  pofTelToiium  «dequorum  nacura  diftin^us  wftq^^ 
agemus.  Petitorium  R  Sctuiana  a(flio  (ubdiftinguitur  ,  in  Seruirv- 
nam  &  quait  Seruianam.  £c  pruno  vcraquc  e(l  prsetoria  ,  dc  quo 
iuisconftacex  d.l.\T.%.x.  ibt,]ure  homraria.tk p^&k^ S,  Iwn  Serut^m» 
7.  hi/t,  ie  mSHM,  eoque  percincc  quod  de  jarisdi^tioDC  dicicnr  in 
/.  mator.  i$ . C.  depignonb.  quod  comientio  cucacur  p^piHf  «  yet  ittrif* 
didio  fccundum  cius  volunratcm:  ideft,  quod  praccor  juxta  con- 
vcncioncm  &  voluntacemdebitorum  rcs  luas  pignori  obiigancium, 
dccadtoncmj&proinde  earo  non dec ,  vbi  conuencionc  pignus  rr- 
mifttimeftv  qaod  non  obiemaiiic  Godiof.  qniadeonslocum  mald 
annotnuir.qttodpcauorremifHonem  pignocis  tueatnr:  quod  ab  c- 
ius  vtique  texcus  (entenciaeft  alienum:  porro  qux  dicuntur  Jc  f  indo» 
iurisdidionccaroIcntcfrc3bEdi<5to praccoris.  A:^uichoc  Scrui- 
9Xkx  aDpeilatio  \  dcua  emm  dida  tuit  Scruiana  a  prsetorc  Sciuio, 
(alluuo  illa  eft  Accnrfii  in  J^.  §.  7.  quod  adio  bccdi^  licafrt* 
uando)  cuinonobftat»  quodSeruius*apud  Roroanos  Aieric  pr«- 
fiomen,  Edi^  aucem  &  LL.  forcica  fiierinc  appcllationem  d  gen- 
tc,veluci  Lcges ,  Juhac ,  Cornclix,  Sempronix,  CLudiac^c.Etc- 
/lim  potuir  jdcm  cfle  &  prznomcn  &:  gentis  nomcn  ;  Ec  Onufrtm 
inUb.deMttquu  lummhm,  incer  plcbeias  eences  rcfcrc  Scrueiaro  , 
eodem  Ipco  (ccibit ,  noo  iemel  concigille ,  vt  prcnomtna  abaetint 
jn  Aomana  g^nticun  &  £uniUarum  :  ted  nec  perpcruum  fuide ,  vt 
denomiiucio  ficrcc  a  gentc  ,  probac  Cuiacius  14.  obftru.  14.  &  vci- 
quc  Paulus  ,  a  quo  adtio  Pauliana  ;  Caibo  ;  a  quo  Edi^ium  Car- 
bonianum ,  non  fuerunc  nomina  gencis.    Ec  icaquc  procul  dubio 
ittcatiit  Anyl.r^dtm  4  l^tgui^nt.p.6.m.t,mm,]iZ,  qui  i^ypochecari^ 
amaftionem  ciuilero  prxcorix  oppoiicam f llc  putauir.PorL6,Ser« 
uianx  &  quafi  Scruianje  differenciam  proponic  Jiiftinian.  ind.§.  I- 
sm  Seruiam.  7 .Uijl.de aciton.  quod  cxpcriacur  qnis  illa  dc  rebus  coloni 
quzpromercedetenencui:hacaucemj}ignota  hypochecasve  per(e- 
iequancur  ccedicoces ,  videlicet  ceten  oivtet  locacocem  iundi.  £t 
Dodocum  qoidem  opinio  communis  nabet ,  qnod  Setuiaoa  ip(» 
COmjKcac  etiam  pro  rebus  indu^s  in  prardia  vrbana  &c  pco 
flictccdcobligatis»  ItaiiUioi.A9Xi*5.  CMf.  Utari.  uf9H,  m4t&.  S.  7. 
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Iii/F.  4t  t^Bm,  9»  ti.  adeo  qnidcni  n  Baldos  indM  5.  dicat  (otnnuiCk 
Petram » qui  ea  adHooe  tantum  rcs  coloni  pea  putanic.  Ec  tamen  mi- 
hiPetri  isftienua ,  qoam  &  Cym^s  in  d.  l.  y.tBetBr.vcrbis  Juftinan. 
conuenicntiorvidcturrquifialitcr  (cnfiirct,  non  colonijtd  condu- 
iflorii  prjEdijmcntioncfcci(rctgeneralius,maximc  cum  m  ^.prttered. 
31.  Jn/?.</e4(f/.itidcmSeruianaiuadrcscoloni  reftringac.Etargumencu 
Baldi  fiiciU  iicrooaetunAic,fi  a^oSemiaoanon  dateturpro  indoftts 
&  inue^tis  ab  inquilino,  carum  rcrum  pi((nusinutilcfnnicum  c(Ie. 
At  cnim.quid  ni  pro  his  rufticcre&  dari  po^tit  quali  Scruiana?  Ecfpc- 
ciali rationc ab  initiooportet motum  fuifle  practorcm,  ob  quam  tan- 
tumprolocacorc  rudici  przdij  incroduxciitadioncm.  Fortc  quod 
ille  miirasiefum  obligatarumbabere  curam,  6c  prouider^f  otcft ,  ne 
alicnentur :  aniquod  aliis  colono  non  c  xiflcnce  rolueodo ,  quod  ftt^ 
laboratinopiaidfienushominum,  coniulcumfiitislocatori  nonfue* 
rit.  Idautcm  poftca produdum  fuit,&:ad  locatorem  vrbani  prxdij, 
&  ad  omncsporro  crcditorcs,quib^  adioquafi  Scruiana  datur.  Vtra- 
5  quc  autcm  Scruiana  quandoq-,pienoraciciadicitur,vc  fupra  nocacumt 
n&e  quoque  8e  leftios  vcn^ne  didtur  bypothecaria.*quamnis  Jnfti- 
n  i  a  n .  i  n  </.  1 . 7 .  iii./>r.  ^  /«  * .  praterea .  j  i .  Inji.  deaH.  &inl.i.  C.(ommun.d€ 
legar.ihiyVtileniSauur.itv,  id  esi  ^  h\po:\Hc.trutm.  hyporbccana:a<5lionis 
nomcn  propriuT\t  quud.immodu  vidcnrurhicere  ,  Scruianx  quafi  vel 
vtiii :  quomodo  6i  tcrc  JCtus  in  /.  aitquitudo.  1  j.  i.ad  SC.  VeiUtan. 
iatti  quod  Seniiana  nomen  rumn  p  r  op  1  i  u  m ,  quod  ab  ini tio  (blar}ia>*' 
buit,rettneat.  Alioquin  non  vno  in  loco  vfiirpaturverbumipium 
Seruianxin  gcncrc  ,vc  & quailSeruianam  comprehendac.  /.  3. 
exbib  l.3).mpr.\.fidthitor.  to.  inpr.  l.Jiabeo.  i^i.l  fitnter.  21.  §.1.  dcpignor. 
l.fi ircditor,  iS.uipr. de ptgn. ad.  l.fi quu.  36.1« pr. de noxal. acf.  l.  ijiiif pradt- 
um.  6.  Ced.firtialten.  1.  debitor,  5<>.  in  pr.  vtrs.  pideammuid  TrebeU.  IUud 
jam  actigimus,quod  quafiSeraianadicatQrettamvdlis.f.i.C.f«fiMir4il^. 
k^dt.l.  i.S.i.  depignorib.  l.  i.mfr,QH3>.m»d.pignfolu. &iiitrodtt- 
•AaadexcmplumScruianat^m/.  i.m/ Coi/.<fepnfftir. 
^  vidc  dc  hac  rc  &  ^egu^nt.f.  8. 
m€mb.i.n.i. 
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I>e  reqiiijitisdSfhnis  hypotheeMriit» 

I.  inStrmMMreqmmurthmcjuicredimuthinffoffeftoi-cL 
1.  FrtkMimreHifutjfemi9iikdeiittn, 

• 

"Vl  AturahaECcfta(flionuminrcmordinaria,vtper/eqnantur  rci  rc- 
ftitutioncm ,  \  igure  juiis,  quod adot  in  rc  habct.  Itat]-, «iuo  prin- 
cipftlia^qux cxticma  vocantDa.adhuiusmodiadionem  conftitucn- 
dainrtqainintar:£xfarteadkorjs,  jus  fale,obqaodrenifibiteftiCQt 
•  pccere  pofncEx  pane  rei  quali  tas  eiusmodi,vt  rcm  reftitucrc  poffi^& 
nimirum  vt habeat poflcmoncm ,  /lucctiamdctentioncm :  Hxctra- 
€landa  quoqucfuntinaftionc  Scruianarcuquafi  :  nara  pro  rccupc- 
tandaaucadipirccndapoircilionccompetic;  iiue  crcditor  numquam 
poflellionem ,  condicuta  fctl.  hypothecahabtteiit,nttepolIeiSoneni 
rei  pignotatc amiiedt.  l.grege.ii»%.^aHfMf^»n,  quain temiror ,  era- 
uiterlapfiini  Coiac.  in  recitMmribm 4d ruhr. Cod,  itf^itr.yhiduMia 
adiionemcompetcrefcnbit,in  cafuquo  polIelTioreipignoratxamif- 
fa  efti  quoniam  conftitutum  hic  fit  pignus  per  contradum  juris  ci- 
uihs.  Quae  ratio  nuUacil,  quia  condaccxconcradlu  ifto  nafci  pigno- 
ntitiamadlionein  perfbnaJem  .•ne6ae  ex  eo  adioin.  icm  pro  pcrie- 
quendo  pignore  amiflo  oriri  poteft  :  Scd  e(l  ea  ex  Edido  ptaetoiis 
planenpo&iTioreiquaspignorifuit  data,  ad  ipfum  dtbitorempet- 
uenerit ,  polTit  tum  locus  eflcpignoratinxcontrarix  ,  pcrcaquse 
diximusmprxccdd.rx/.  ^.(^xz.deftgner.aci£.i  cum  igitur hxccom- 
petaca&o,  nciedltorTei{k>fl«lfionem  conteqaanu: ,  oportem 
leosconuencusrem  quo^ue  habeac,  vc  eam  refticuere  poillc,  ccie- 
toquih  fundari  judicium  non  poflic :  quod  ex  Dd.  quoque  7^f|ic 
JCdnt.  tradit  p.  8.  memh.^.num.  6.  Et vcro  nemorurfusei  tenetur  rc- 
ftirucfcpo(rcffioncm,niliquiaufcrcndi&:cuinccndi  rcm  jus  habcr. 
Tale  eft  aucem  jus  quod  credicor  ex  conilitutionc  pignoris  c(t 
adepcus  ,  in  quo  h«c  adio  fimdatar.  £t  jas  boc  reAe  oportet  ei^ 
ie  conftitutiun,  vtvidclicet  iabfic  oblieacio  principalis  9c  dcbicum. 
L  r.tc  creditores.  10.  vers.  vt  autem.  Cod  de  pignor.  a£t.  vt  &  res  fit  talis 
quaenc«5li,  &  perfona  quac  cam  ne<2:ere  potuerit ,  juxta  ca  qu«  fu- 
iias  fup.dii^  iuac.  Inpcmmhuciepecendumreft  >quod  vc  obli- 
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gatio  pfgnoris  confiftat,  oportrt  rem  fuiire  in  bonis  debitoris , au^ 
^nuicdoauniam  vcltalc  ius  quod  liicrcquiritur  ,  ruperueniile.  Ec 
inl.j.di  fignmb.  gloITa  vulc  probari  hac  aAionc  iciu  fuille  in  do- 
nioio  debtiori».  Sed  qoia  diffidlis  aifniiini  bcc  probuio  eft  , 
'  idco  commqnitci  bcc  glofT.  improbaca ,  &  co  icam  eft ,  qaod 
oftcndcre  (atis  (ic  ,  rem  fuiHe  in  bonis  debicoris.    Equidcm  fii- 
pca  pcobauimus  ,  quod  etiaih  illi  ,  quos  cundac  dominos  non 
etle  ,  rem  obligare  polTunc  ,  veluci  Supcrticiartj  ,  Emphyceu- 
c«  ,  qiii  dicttacar  vulgo  vtilcs  doiniiM.   Itera  qoi  cancam  ^Pa- 
blicianam  habenc;  vtrametiam  eicta  hoe  cetminof  > vbi  tet  ab  e* 
pij^oriobUgacaveldatacd,  qui  pro  domino  &  vecog^iit,et2am  &r* 
te  vcrus  dominuscft,  juxta  Dd.  fuflrtcic ,  vc  quis  rem  in  bonis  eius 
fhiflcprobet.    Et  hafcrcnrentiaprobatur  in  l.i.L&quA.i<^.^.  iJeph' 
gm.text.aihoctn  i.  qu4ifrxdtum.  6.  Cod.ftnid.<\\ix  probac  lianc  fu> 
ifle  partem  aAionis  fenhaIae,<|aod  res  in  bonts  dc^bitoris  dumt 
▼bi  ilhid  ob(emandu?n ,  quod  dd.  locis  craditucoporcece  vc  rcs  eo- 
temporc,quo  conucnic,fucritinbonisdcbicons,perrinerc  ad  adio- 
nem  dircdam  .namin  vtihScruiana.fufficitprobare.dominiumpo- 
fleadcbicorifuperuenifle,  aac  poftea  rem  in  eius  bonis  eirccepiile« 
iuxcatraditt fuf.  tib.  prdod,  qaamait  inna  ea  qn»  ibid.  disimus  ,  & 
ces  fucurx  hntpignori  obbgatc  ,  aut  ii  obl^prio  hypotheccf^  - 
neraiisfiiedt ,  pro  rebus  quse  poftea  debicoris  fadx  merunc,dirc- 
6U  quoquc  adtio  locum  habcac.    Et  notat  tamcn  Neguz^nt.  tx  Dd. 
f.i.m.^.n.i$-j.  vers.  tertioamplM.  in  adHonc  hypothccaria  ,  qua  lcga- 
tariuscoacrahcredcmcjcpericdr,  probarifufticerc,  quod  res  i  ccCn* 
toreadeum  petaenetitpec  tescamiiil.  i.C»d.(m,i€UgA  Sedenini^ 
obcfncbic  hoc,  vbi  concra  ipfiunbefedcm  agitur:itaqac  nHitthsM^^ 
habec  fpcdalc.  Eccnimlnccrpp.  communitcr  icadillingunnc:  quod 
auccrcditor  cxperitur  contra  ip(um  dcbitorcm  ,  auc  contra  tcrti- 
lun  poflcHorem.  liloquo^uc  calu  allcgandum,  qaod  ccs  fuericin 
bpnif  debitoris ,  icd  non  neeeflailA  probaodum ,  ytram  (wi  efte  fi^  / 
ol^d>cii»V  qiiod  tnm  fneot  tia  potkSki  dcbicore  ,  &  poit^A^^' 
nmirum  pro  propria ,  ex  qua  poUcflRone  prjtfumi  folec  domint'-  - 
um  t  cum  dcbitor  non  pomc  negarc  rem  fuilTc  fuam  ,  nec  refcrre 
ccedicori  quaellionem  dominii.  cum  hoc  ipfu  fit  alicgaturus  propriam 
nupicudinem^  fie  ft^ammendacii  coQoitous^  ^ti^Um^lmam.^i, 
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ikpiK  deftgnor. ad,  qux ita &:  cx  Dd. tradii Hegu^.  f.  8.  nttmh.Sf.num.^, 
vbiumcnrc^caddu,  quod  ri(rxgeneiahobligationc  cieditor  rem 
«enaiD  petfequatur,  poi&c  tnm  line  turpiiuciiiic  U  crimtnc  aDeiida- 
«ii  dcbifor  aUegtEe  ttm  alterius  efle  &  fuiiTe.   Secundus  uA^ 
.^OoagicurcontraceJTium  poncflbiem  .  fubdilbnguitur  ;  quod  hic 
ftuc  hafeec  poflbflioncm  &  caufani  a  debitorcaut  non  habcrj  In 
caiii  pnon  vaiiani  opinioncs.Et  <|uidain  diilii^guunt  mcer  caufam 
&ci(ulun> ,  an  fic  ODecorns>  an  Jacisriiiiis  c  tc  6  oontra  pofleflbrem 
«Igatar,  qui  polfidlet  it  lenec  icib  lucniiuo  ricolo^ftiftdat  e;ipco- 
bari ,  qux,  vbiconttaiplfiHn^^iair  ckfattoiem ,  probanda  funt :  Alii 
indiftmdc  hoc  lufficcre  putanc,  quoniam  qui  cauCani  habet  d  dcbiro-? 
cc,  vtatui  jui€cius,&fatcaturquodammododtbitoremcne  autfuif- 
£c  donuanm^    Sunt  qui  putanc  interelle  ,  an  poikflbr  aUcgcttitu-  . 
liim&caaiamaiitocisniineci».  BacfolilB  aotein  pncac  •  omninofic 
indiftind^  opus  efle  ,  vc  ptobemr  hoc  cafu  ,  mnifi  bons  dcbico- 
cis  fuiile :  &  qttod  qui  ab  eo  caufam  habet ,  non  Morinus  neGti& 
liabeat  aguofccie  ,  cum  dommum  tuilTccum  pofnt  nirijure  pro- 
pcio,  quodicmjuilotitulo  &  bona  &de  accepent      iflain  opinio- 
iiema^gisverau>.:>c  coniuuaemefle  att :  IIegiM»t,f.  8  membr. 
miir.9.<^io.in  quam  ego  quoq-,inagisinclino.  Nihilenwihocad, 
«seditoccm  y^oodpofleflbr  caulam  habct  i  debitiMS  :«am  ita  jas  flr» 
vr  nemo  cogarur  titulum  Qix  poflcflionis  diccre  ,  &  tn  adlionibns 
inrcmabroluaturpoflcflbr,  licetnihilprarftct,  fi  pctitor  &a€tor  in- 
tentionem  iuam  nonimple&i./.flr.oi.iirrcf  WjK^.£iin  vcnditionem 
«liosqae  concmdas  feAe  «riam  dedHcontiir  les  alieiuB »  ba^nos 
TUque,  vt{>oflcflbr  potior  efle  debeaCydonecaliasie^tiincprobec^ 
lemflbi  eflcreftirucndam.  Et  ita  quammmimtim  difcedimus  a  ju- 
re  noftro,  quogcneralitcr  cft  difpofitum  ,  probare  oportere  crcdi» 
corcm ,  quod  res in  bonis  debicoris fiicnt.  d.l.^.  &dd.  ij.  ^.i.dcpi^nor» 
^'diS, i.  6»CU,Jint  Jbtiis.  £t  oec  dobitaiidom  adeo  eft ,  qoin  fi 
«ontm  «um  agatot  t  qoii  debicose  cauXam  non  habet  >  Dtobar 
ct  A  credicoie  opocceac  « •  faod  m  bonis  debicoris  le»  nietic  « 
<|ux  &  communiflima  omnium  optnio  eft  ,  quoniam  titutu!;  pi- 
^noris  cantum  habilis  eft  ad  auocandam  pofleillonem.  Ergo 
«ofl*eflbc ,  qui  citulum  &  fidem  bonam  habec ,  imoqiuuis  pofldP- 
&r«ia€et  » Jitfi  ptobcoic  «^poteatias  .jiii  liabaiie  debiceiiefli  . 
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•  <mta  qaafi  fate  vtirar  credicor:  $c  proinde  probare  necefle  balter» 

quodprobareoporrerecipfumdcbitoreniyfipoliellbri  lemeuincefe 
vel  le  t :  V.  lacd  hac  dc  icoa^ancem^f tmaii»/.  amm.  f»C.Jim4iitiu, 

num,  '^.&frqq. 

CapvtXII. 
DcaltU  qitAlitatibf4S  A^tionis  hj^othecdrU. 

X*  ArhitrartarumaSiommnatitrd. 

} .  In  dilwne  Struiatta  juratur  in  litem, 

4.  Uonfolum  dominum  jurdreinhttm* 

5.  Amplmad  l.iCb.^.  dtipt^nvr» 

$,  Pofifxtrd§rdmemrmfMtmddai^rrL 

7.  DtueifiMiMk»rk&alteriuspojfiforitmtffimMlddSt$,  \ 

8.  In  Seruianaanpttitio  debeat  ep  jlrernariua.' 

9.  Pff^iforquifolmtddfitumabfoluenduf  e^.  '     '  ^ 

'PNlftinguunraraftionesuibonx  fidei  ftri£bi^iieittris.  NosinlVjAL 
^•^MdSimt.i^.  €,mprii^,tAm  efTe  fubdmiiioncm  adionumpeC- 

fonaliumprobautmus :  vtparumfubtilitcr  Dd.  hanc  aftionem  rcfe» 
ranc  incer  a£tiones  ihicli  ]uris.  Adiohxc  arbicraiiacft»  vtexpreisd 
docec Ju(Unian.in  ^.praterea.  ^ujnptut.deadion. 

ftdeadionnmaibiciariarpinnantjtinesinThfA.if  iAfM. 
7.&inexer{it.noJtrksif4Ar,iw.%$.&feqq.  prolixc egimus  & accuoud. 
Iftud  (alcem  buc  repeccndum  eft;Hanc  fuiftc  a^lionum  iftarum 
formulam  juxraquamprxtor  iudicem  dabar.  Si  aop.trct  rcm  Ttrijeffe^ 
(poDO  cxemplura  in  rei  vindicacione)  eaj^  arbitm  fuonon  rejinuatur 
jKdexmdaimA,  Ad  iiUQC  modum ,  in  hac  hypochccaria  adione  yat' 
coricaittdtcemdabat.  ^  psnt  rm  Titio  o^^^mn  e^e » tajj  arbitm  fito 
m»reftttuatur, condemna.  Itaquevbiprobauijtcreditor rem  (ibi obliga* 
tamrcdlefuiiTe,iubetiudcxrcmrcftitui;  quafi  inccrlocjuendo  •  cui 
iiparcatur  arbitiio ,  in  eo  fubliftitur,  quia  vltciins  quo  progudia- 
curj  idex  non  habec  ,  &  dcBniciux  cunc  fententix  nacuram  aibi- 
cdum  indidc.  Qupd  fi  vec6  leos  iemenais  iUi  non  parear  daplid ' 
'iiemedip  fic  locus,  alteii  ^ttaoctiiQario  >  alceri  ordinario.  Hoic  - 

'qnando 
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iraando  juzcafbrmulain ,  &  (cilioet  propcercontamildjilii  in  nonie- 
niniendo,iudexctummultacgrauion  condeipnariotte:  At^ue  ia  ^ 
ei  qui  &ptobauecicreipetirx  dominum,  reiisnonredituac  retr,  vel 

dolo  fecky  quo  mmus  pofllc  rcftitucre,condcmnatur ,  quanci  a£k>r  in 
licem  juraucnc:  Ica m  metus  caufa ad:ione,(i  reus  non  refticuac  rcm,  in 
quadruplum  ob  conrumaciamcondemaatu£/.i>|nni4.  Quodmttn 
«M/H«catttema^ohypothecariaiin)iljsbacin  re^  vindtcacioni, 
<][aCj|itcedon)in!|inftituinir:Reusenimnonrefttcuens,  condemna-  } 
tur.quanti  credirorinlitcm  juraucrir ,  vthabct  exprcrtiis  tcxtus  inl.ji 
fundtis.  i6'  § . m  vnid.  ^-vcrf. fedfi  veUt.dcpt^mnbus.  vbi nobis,  icd paucis 
(prolixiusenim  id  aiibipra:iticiraus^dekndcndus  conccal  ab.  nugaj 
eRi<.§.}.£cnegacenimFabetin  hTpotbecaria  aAione ,  poflelocum 
cdeexiivione jutjsjuramentpinUtem.Vnturillc  i6.  ^«meff.i^.vnico 
hocatgumenco,quod  inlicemjurarenon  poflicjniiiquijuredomtnii 
rempetir,adquodadduciccexc.i«/.f«for8  in  fin.de inlir.  tur.l.noncunf.^, 
rer  amot.l,fijiltofjm.i^.^.  mantumfol.marnm.  (edinepcecx  cextibus, 

Suibus  dominum  (cribicurin  licem  jurare*inftttur»t}Uod  hemo  praetec' 
ominum  jnxare  inlitem  poflit  t  cnm  nullibi  fitpardculacaxatiua» 
quod  fi>las  dominus  jufa  9t  qiianqaampcciori  jure  dominus  jurer, 
propcereatamcnncmincni  alium  jurarc  po(Ic,malc  colligitur.  Qnm  .  • 
jureracioniseft,  vr  in  hocgcneic  ::dioiuim,  qui  rem  contamaciici  rc- 
fticucce  rccufac ,  aliccr  gcaujus  c«*ndemnecur ,  juxta  iupra  lelacam 
|brmalam,jf  miMn  reJiituMHirfmidimiidSalictt  ad  pcenam  vel^sftima*  ■ 
-tiooem.  Etcnm  9fttmacio,qux  Hc  i  judtce,fiacexveritate,Acqaantt 
res eft, non  acquum eft  ica aeftimari rem  ,vbi  reus  conrumaxeft,{ed  ft- 
tio  faadct,vt  .tftimacicipcrm  ictatur  arbitrio  a<5loris ,  qaod  fit  pcr  jura- 
meacum  lo  liccm. Porcu  quod  non  iblum  jurc  dominij  in licem  jure-  4 
tiir,his  rationibns  fcexempli^  probatur  i.qa!od  jBzamf  in  adionibos 
bon«fidei,eommodati»depottci,&c.  qutbos  expeticarquisdcvincit 
ibioobligacionisdeconaentioais)nre,quaeeft  fola  non  ver6  dominift 
cftprobandum.i.  quodin adlionecx  ftipulationc  .  &:cx  teftamento, 
qiix  prorius  non competunt  jurc  domini|  licct  non  lcmpcr,  camen  a- 
li^uando  juracur  in  Iicen>^in  cafu  /.5 .vlt.de  in lit. iur.  5.  quod in  licem 
f arttnr  in  aftione  eonfe0bcia  IJhmum  7  .fifmi*  find,  Licetenim  fingaa 
aliquod  domininmieruitucis,camen  hiccancii  juracur  fuper  eo  quanct 
intercftjcautum  non  effc  d.l.j.  Potro  fadt.^.  qu  od  cum  Incetdicnia  no 
com|>ctanc  jutc  doucuaij,camcn  alt^uando  iii  i^is  juratut  in  litem 
,  '        Cc  Lfem^ 
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l.femftr  i^.^.fedijuod.  9.Quginm»dm,&Lqmrefiuum.i%.'mfm.d€m 
r^oani  quod  Aac.FabftvtniroquelocumdTriboiijtno  e(le  cor<* 
niptamcuinaCyfiiniiiiaeiropiulenuccl^ ;  &  eiufdcm  quoquc farinaeb 
quodnumquaminincerclidiscontciuiicjuraiiin  litem  \  6.contc^l.  if. 
nequc  quiflquamcft  talluis,quani  luu  d  cjii.up.  ;«/)r.ait,jnignaie  inin- 
ccm,  coudemnationcm  lici.i  m  ui  ^uoduKctell,  »^(^uancim  Ijtem 
faencjatatiim.Etqai<lm  enimpiopcer  contamaciam  poflltsftiroai^ 
incetefleperaAotemfcetasjuramencum?  Deoi^ue  fbttiffime  £icit» 
qaodinaAioneFauiana^uracurinlicero  (  &cam  ramcnconftaciif  ju- 
rc  tlominijnonfundaii )  /.i.§.i.yi^«/^//«//'4/^//./'4fr.Et  dujilcxiatto fpc- 
ciahtatis  cjuam  aftcrt  Fabci  ^/«.9 j.iw.  6.  vtraquc  futilis  & vnamiruna 
e(l,vc  ollcndimus<i.  tb.i6.dijp.7.de4ltm^bttr.p.i.  £c  hsc  adargumcn- 
cum  Fabri* si  juredominij.  Addacicpnetetea  textam  inLJtiMmiu 
vlt.depigH«r.  vbi  dicitac,  fi  rcsnonrellicaatuttlitemxftim^ncgDtnir 
poflcflorcm.Scdincpracn:  confcqucntia,  quoniam ,  vt  diximu.s  ,ct- 
iamquodinrcrcft,  pcrhocjiaramcncum  xlhnmi  potell.  Et  inuj  cum 
)uxtacumtcxtum//»§.Wr.  iis^llmiccur  contratcitiumponcilbrcm  vi« 
craid  qaodinieit^idnonpcr  judicem,  qutiem  vere«ftimat».led  pet 
adotemfiericonlequenseu,  qiiili  vlrta  vcrum  interefte  qatd  con(c- 
.cutasfiieritj.debitotifeftiaieceteneturiULiM.vllr.  Etnifiil  falfiused» 
quam  quod  rcftimatio  per  juramenrum  non  adroictarur,  (t  pofllc  xlli- 
nutioficripcrjuciicem,  quoniam  .-;Uas  ncc  in  vindicationc  rei,qux 
mouecurjuicclommij.pollit  jurariin  lirem,  airoresviique  pcrjudi- 
cem  aeftiroa ri  p o  flit.  Et  haec  qoidem  ifto  loco  &fficiant^  nam  cetent 
cxi^taco  loco  Trail.  de  Acliomb.  &  fX  tu^hkexmitdtiomb.  ad  Fubrum 
<iff.9z.pcri  cupimus.  Vnum  (ubijciimus pro dcrenfionc</./.  16.  §.  ^.de 
5  fifftorib.  i^ioponunturibi  duo  mcmbraj  aiccrum  deco  qui  adhuc  poi^ 
fidec ,  ncc  reiliruu  .-alccrum  dceo  quidolo  poHidcrc  deliit,  5c  lunima 
ope  nifos reftituere  non  poteft.  Ule  dioitnt  (implidter condemnan- 
dqt,  hic  ainem,qnanri  ador  an  litem  iaiauerit.  £t  abfurdum  vero  pu^ 
tvF4i«r>6Mrfr5A^.XO.vtlricquipoenitenriamegit,(icdereriori  cd-  . 
ditioTie.quarn  illcquircm.quam  habct,  nonreriituic.  Scdquodad 
huncattinct.quidoioponidcredeliicnihilabfurdicft  ,  vt  ille  con- 
.  demnecur,quanria4f^orinlicero  jurauerit,  quoniamraiiseftfcroeicu 
doiopo&uonemamiftfte ,  qui  nec  per  poenicenciamiecucam  purga- 
n poteft :  ic  vbi  femel ad alium  res  peruenir ,  et  iUa  cicm  ptopriam  a- 
^tcmeman&triaonpqicft.  Quodaurem  adaltenrinpcmettqai  ad- 
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1iUCpolIIcier,&  juiTusnon  re(licuic,mcmiai0e<leI>cbacFaber»  quod 
eotp(blocodcatilyipaifiin,&in|>riinisitf.  «mM.  17.  mntanim  efle 

fcribir  jus  vecus  circa  arbicraria$adiones,&  introdudum  intfur^lf- 
r«frf.fJ8.</(rm>/W.  ( hanccnimTribonianoadrcribit)  vt  nonparcnct 
pollir  &:  Jcbcatrcsaufetri  manuniilitari,vclvtrc<Sliusloqiiar(  ncq-,  c- 
nim  adhiibentur  militcs  )  impcrio  praecoris.  Nccpc  vcco  abnuo ,  uuin 
ii.i^.i.5.^//g»0ri(.aucTriboniaiu>ajacabcomucacafit.  Scd  viurp^ 
4ixi,ilolidQmeft,(lirpucareconcRi<icci(ionesiaris>lioecmaximi  &n%  ' 
Triboniani,  aucomnesieKnoux  confticuriones  lultinianicrunt  cli- 
tninandz.  Et  cum  igiturita  ccnfcrct  Tcibonianus ,  contumnci  pcfrcf- 
(brircmcilcauferendum  .-i  pixtorc  ,uieoin  cafureiadhuc  pollidcncis 
juramenu  m  licem  non  fecillc  mentroncm  crcdendus  eft.  Au  t  dixeiirn 
terffrmmmd.         ipfius  Mardanic|Ie,in  qnoTribonianns  nihil 
mucauerit :  nam  in  (pccie  ca ,  jiuramento  in  1  i tc m  locum  e(Ie  ponfc ,  iU  . 
lud  euincicquod  ibi  dicitur,  condemnandum  cflc ,  qui  non  rcftituit : 
VCproindccfticiatur,cum  jam jufliim  fuiflc reftitucre.  Qijodflcon- 
demnanduseil,  vticiueinaliud,&adeoquantia(^orinlitcm  jurauc- 
ricalioquinfacendum  crit  parum  cauce  autaccurace  locucu  cfle  Tn- 
boniantun^quoddecondemnaripnedicitar»  dejuiTu  ip{c  de  rdH** 
cuendoefleaccipiendttm.Cetemi)mr(f.|pr9  no^tnr.Fabcr  concra  «i^ 
§.  3. & rationcs  ibi  propofitas ,  nos  in  cxercitationibus  noftris  confu- 
cauimus.  I.im  vt  cx  hoc  diucrticulo  tandcm  redcamus  in  viam('  cjuaui- 
quam  iftaextrapropofitum  non  func)  iftudex  duobus  rcmcdijs  ft'^  a  6 
propo(iris,e{lalcerum,quodexrraordfnariam  diximus,  cum  videli* 
cet  magiftratuscontumaci  remimperio  (uoperviatorcsaucexccuto- 
lescuracauferri^&tradi  atf^ori.Etnimitu  cum  iditafieri  a&or  petit; 
(ecundum  quod,  juramcntum  m  litcm  aliquando  cft  ncccflitatis.cum 
reusdefiit dolopoflidere , vc \nd  l,i6.%.iA'crf.jedJiJefijnorfb.3\if\\xzn-- 
do  eleiftionis ,  vt  cnih  lens  poffidet.  Res  entm  non  ftii£cetar  Reo,ni(i 
icavolente& vrgenc9adoie.Qt^od(tancem  a€kot  malitjur^  ordin^ 
rio  jurareinliccm,td  riaondenegabit|ndex.  ECt  quidc^uid  nngetar 
Fabcr,non  pugnaccumrarionejuris,vcquandoqucmalitiofo  poflc(^ 
fori,cxcaufa,pctenteadl:orercsaufcratur:  quod  olimctiam  fadum  a- 
liquandQfuiue  &  fieri  pocuifle,  probancaperhflimi  tcxcus in  /.  i.  §.  1. 
^md,mii*nm, ( nc^ue  enimidpraedieibi pntandameft  ncgari )  L 
iBfr.Sevis fiatei:  lamilKidadmonendifumus,  quudaliter  proceda-7 
tnrconcndcbttOrenii»qiiosulqaAittfcem  &  modamcondemnandi, 

-     Cc  a  &aU- 
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Ita  nuncupaV»irur.    Atquc  in  hartc  fentcntiam  Interprttej  trt» 
dunt  ;quod  hypothecatia  aciio  judicij  pciitori)  {apiat  Sc  habcatha» 
turam ,  quos  in  hancrem  Add\jaiSe^u<jtnt.p.Z.m<.i.tMpr,?oti6  a^o* 
iicm  Serafaiiam  reale  elTe  iudiciatn,  non  pecroiiale»caiBcesniseic<» 
pieiUdoceittinf.ff^mr.  17.de  pign.Lpi^.i$,CmiLL/i€Hm.66.Ut 
fr.it  euiS.  l.fi  tibi.  17.     de  pigmrt.  de  paS.  tum  ratio  manifcftA 
euincit,  quod  compeiit  contra  qiicmcunquc  poflcllorrm  qui  rcm 
pignoratam  tcnei : ncc dcbicot  nccaiius  quicaUque  etiicerc  alicnan» 
do  potrft,  quo  minus  creiiitor  hoc  iuie  (bo  Vttttar,Vtex6qq.  patebit. 
Nechtcmouetquidqujim,quod]CnisiniLt/i»(f.  %.l.iepiil.  afliiv 
inathancadioncmexpa£lona(ci ;  Ekconuentione  autem  non  po> 
tcH:  rcalts  oriii  r£lio.  Do6^ores  quidcm  hfc  Neguz^nT.rTictcnK  dC 
piobante/). }.  Wi4r»it.  1.».  i.ita  rcfpondent,  quoniam  ex  ipio  conrva- 
d:u  oaicatur  m  pcrfonam  a^o.icuftraneumfuturum  fuillepignus, 
nifipcodaxiflekadionemintcm,quc  ftob  modicitacem  pndudidi 
&ci(iu$  concella  (aeau  Mahi  vec6  iftud  Gipeie  Qon  poicft:  qnoDttm 
itaexftiuul.uionc,ciuxalijs  contra^Hbus  adjjcirur,a€lionem  in  tem 
quisdcKrndcre  poflit :  ncquc  qualir.is  pranuditij  taccrc  porcft,vtprac- 
ternacuramconucntionunalcatui  acliomrcm,&omn>novtadio  va-* 
riecnc:  nechocquidquamadieRi6poflelIbcem,qoiiefttcuiionefem 
dumcogitar,afitcicurincommodo  non  lcui.  Morei&ciirBihilhflC 
obie^omoueat,di)(i  fup.^.  hb.  (ap.  1.6:  quod  cx  conuentione  hsc 
•dio  non  defccndat, (cd fit ex Edi€lo prxroris, &  JCnis in  liJ.i^ 1, 
i«/>4(S.nonadcorubtilitcrfu€rit,  fedMincniapmguiorilocutus.Vc- 
iicaccmvidi'^Salicetus,quiin/<fr^»«rar.iS.C.d.f/^i».  nocat^quod  a^o 
hypochec(ma,noa  cam  expa^fcoficquam  cx  ^ceooiifiicato/rcil.es 
Edido  prscoris)  inre  proptcr  pnf^iim.iUodtiirois  leuce^  qnodiil 
l. ;« relrw.  3  c .  Cod.  di  ]ur.  dot.{^  m  1. 1.  C.  (onmiun.  de  lcgAt.  opponitur a* 
{)L\o  hypoihccaria  athoni  in  rrmcquoniam  ibiin  potcnrion  Hgnifi- 
catUjintclligiturin  fpecic  adhom  icm  ,  qua;)urecloniini|  mouctun 
«ceroqoili  ipfa  quoque  aiffcio  hypotheoria  ocm  iemel  appellainr 
ikk^kikX!t^.lcimu.^.&tjui.Cod.dermifpifft.lfifutidm.  \6.  ^.d$ 
fiffmA.  Prffciw.  iz.    1.  Qufh.  mod.pign.foh.  Et  cft  ea  vindtcatto  dirc- 
^.quatcnus  cxcdi^to  practoris  mtroduda  cft,licctcollataad  vin- 
dicacioncn  cx  jurcQuiritiaro  vttlis  potiOt  vidcri.^.  <t  qm.i6Jefenut* 
&hincquo<llMBcadhoiBiaaeA»&  n  amUtorhypochfiamns  cea 
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TTndicando,  omnibuscrcdicoribiis  chyrographariis  quancciincan^ 
ahas  pnuilegiatispr«fcratur,/.m^«i.  9.  Cod.  qui^.  C.Quipot.  vr  dicc- 
mus.tnf.lth.feq.  ut pr.  Atque  hxc  el\  pcima  diiUnd^io  ccmcdn  rcalis 
ittpctttoriuQi  Sc  pplleflbriam ,  de  qaonim  i»tiua  «liftio^us  inftqq, 
agetnus.  Pedcoriaia  &  Secuiana  adio  (obdiftinguuttr ,  tn  Seioia» 
nam  Sc  quaii  Seruianam.  £c  primo  vcraque  efl  prjetoria  >  de  quo 
fatisconftatcx  d.l.17.^.  i.  ibi.jure  homrano.de paLiisi Itm  Seruiaii4. 
7.  Inji.  de  acliomb.  eotjuc  pci  tinet  quod  dc  |uriSiiidionc  dicitur  in 
/.  mator.i.yC,d€figiiorib.<\\io<l  conuentio  tueatur  pignus  ,  yd  juris- 
didio  iecandam  etot  volnnaitem :  tdeft»  quod  pnetor  juxu  con« 
vencionem&volunracemdebttoram  les  fuas  ptgoori  obligapciuni, 
detadkioncm; &proinde  eamnondct, vbi  conuentione  pigmis  rr.. 
miflumefti  qaod  non  obfcruauit  Gothof.  qniadcumlocum  m.ilo 
annotauit>qaodprxcorccminconem  pignocis  tueatur:  quud  ab  c*- 
.  jttsvd^ietextastencenciaeftalienum:  pocToqnxdicunnirdefando. 
|tirisdi«ione earolenc c (Tc ab £di<5to  pr^toris.  A ■^wvt hoc  ^  Senit- 
ftns:  appeilacio  \  &:ica  enim  dida  fuic  Sccuiana  a  prxtorc  Scruio» 
(allulio  illa  cll  Accnrfii  in  ^//f?.  §.  y.quod  adio  harc  dida  litafci". 
uando)  cuinonobilat,  quodSecuius  apud  Romanos  fucric  pio:- 
nomen,  Edi^a  autem  &  LL.  (brdta£ierint  appclUtionem  i  gen-* 
le,  voluri  Leges ,  Juliae,  Gometi«,  Sempronis,  CIaadi««^c,£te^ 
jiim  potuic  idem  efle  it  pfsnomcn  dc  gpntis  nomen  :  Ec  Om^rim 
in  ltb.de jftitjqui/  tiemjmbui.  inccr  plcbcias  ^cntcs  rcfertSeruci3m  ,  Sc 
/eodem  ioco  fcribit ,  non  fcmcl  contigille  ,  vc  prjtnomina  abieiinc 
in  nomtna  gcntiuni  &  famiharum  :  kd  ncc  pcrpccuum  fuillc,  vx 
iMoniaado^fiecet  a  gcnre  ,  probat  Cuiacios  14-  oifint.  14.  &c  vri- 
que  Piobs  t  i  qoo  aSio  Pftntiana ;  Cafbo  :  a  quo  Sdidum  Car- 
bonianum,  non  (uerunt  nomina  gcntis.    Et  itaque  procul  dubio 
«rrauit  An^l.reUtUi  a  HegiKunt.p.C.nt.i.mim.i^i.  qui  hvpothccart- 
am  adioneoi  ciuilem  pcxtocix  oppofitamfirc  pucauit.Pori.o^Sec- 
ntanc  &  qaafi  SeruianaB  di&ceocum  propQnic  Juftiniao.  ini.f .  I- 
tmStnttMiiM,'f,UilLitsXmh  qaodcxpeciacarqoisilladeiebascoloni 
atuepromercedecenentur:hacaiuempignora  hypothecasve  pcc(e- 
/equancur  crcdicorcs  ,  videlicec  ccteri  prxtec  locatorcm  fundi.  Et 
Do^locum  quidcm  opinio  communis  habcc  ,  quod  Scruiana  ipGi 
comj>etac  ctiam  pro  rcbus  indudis  in  przdia  vrbana  &  pio 
iiifimdeoblinrit,  bailli iii Ustm»%* €9i,  Uaui.  ufon.  i» ^rj*  ?• 
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Jnlt.  de  MSm.  n*  Ai.  adeo  qaidem  vt  BaMns  indJlj.AieatCofm^^Be 
Pecnim ,  qui  caadiooe tantum  res  coloni  pcn  potanir.  Et  tamcn  mt- 
hiPetri  fcntentia  ,  quam  &  Cyni*s  tu  d.  l.  ^  tuctur.vcrbis  Juftinan. 
conucnientiorvidctur :  quifialitcr  (cnfillct,  non  coloni,(cd  condu- 
^orisprxdijmcntioncfcciflctgeneraliusjmaximc  cum  in%. pmmd, 
3U  infMMiiAixAttsi  Sernianamad  ret  colotai  xeftringacEt  argumentfi 
Baldi  hcXh  lieffiouetun  Air,fi  a^o  Seruiana  non  dareiur  pro  indo^s 
&inoe^i5  ab  inquilino,  earum  rerum  pis^nusinutilefututum  c(Te. 
Atenim,<]uid  nipro  his  fufHccre&  dari  pollit  quafi  Scruiana:'  Etfpc- 
cialiiationeabinitiooporietmoiumfuifrepraetoreni,  ob  qiiam  tnn- 
tumpruiocatorc  rudici  praedij  introduxerttadhoncm.  I  orte  quod 
ille  minus  terum  obligatarum  babcie  eutam,  Scprouidetepoteft,  ne 
alicnentur :  aut  quod  alias  colono&on  cxtflentc  foluendo  ,quod  feti 
laborat inopiaidgenusliominum, confulcum  fitislocsrori  nonfuc- 
rit.  Id  autcm  poucaprodu(5lum  fuir.fc  ad  locaiorcm  vibani  prcrdij, 
&  ad omncs porio  crcditores,quib''  adUo quafi Scruiana  datur.  Vtra- 
5  que  auccm  Seniiana  <}uandoqjpignofatiriadicftur,vt  fupra  notarums 
xed^quoque  Zc  leftius  vcia^ue  mcitur  bypochecarta:<|uamuis  Jnfti- 
nian.in  d.  %  j .m,fr*&mS,frdtma.^i.tiif,ie4B,&ml.i.C.tmmun.4* 
^gdt.ihitVtiUw Si  ruiar^m,  td  tii yhypcthcanam.  hypotliccariia<5lionis 
nomcn  propriuui  quodanimodovidcaturtaccrc  ,Seruianarqua(l  vcl 
vtili ;  quomodo  &  fcic  JCius  in  L  ali<pumd9. 1 3.  §.  i.dd  SC.  VtUcian. 
foni  quod  Seruiana  nomen  ruum  proprium,  quodab  initio  (blarba*^ 
biiit,rcrinear.  Altoquin  non  vno  in  loco  Tfnrpator  verbumipfum 
Seruianxin  gcncrc  ,vt  &  quafiSciuianam  comprchcndar.  l.  A  ad 
ixhtb  l.  i  inpr.l.fidfbitor.ro.mpr.l.fidbeo. \*6.l  jiinter.  11.  §.  1.  dcpicjwr. 
l.Jimditcr.  1 8 .  uipr. deptm.  aS.  l.fi quu.  j 6.  in pr.  de noxal.  aQ.  l.  qu£pradt- 
Mm.6.C9d.fims6a.l.  deHtor.  59.  m pr.  vm.  'rideammMTnML  lUud 
jam  actigimu$,quod  quaii  Scruiann  dicaturctiam  vtilis.  U.C.commJt. 
k^^n.l.  I.  1.  deptgnortb.  l.  i.inpr.jQuib.mod.pignJhlu.&cmtTod»' 
■^aadexemplum  Scrrian.T, ifi l.  i.tnf.  Cod.deprndr. 
^  vide  dc  hac  rc  &  Hegui^nt.f.  8. 
•mtmbAJi.9.. 
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"^TAturahaeccftactionumin  rcm  ordinaria,vtpcrlequantur  ici  rc- 
L^ftiuicionera,vigore|uris,quocladorinfehabet.lta^}<laoprin-  ' 

^  cipalia»qu«extteniavocancl>a.adliuiusrao<lia£iionem  confticucn- 
damiequiruntuRExpaicea^ocis,  j[as  calesobquodrcmfibircftitui 
pctere  poflit.Ex  partcrciqualitas  eiusniodi,vt  rem  rtftituere  pollit,& 
nimirum  vt  habeat  poflclTionem ,  iiucctiamdctentioncm :  Haectra- 
^anda  quoquci*uncina£kioncScruianaicu<nian  :  nam  pro  rccupe- 
.randaattcadipi(cen<)apofle(Iionecompetic:  fine  cieditor  naroquam 
poileffioneniyconftitutarcil.hypothecahabueritsnueponeffionem 
JBcipiJnoratae amifetit./.^^^M  j.§.3./»/.^/f /'/^«cr.  qua in rcniiror ,  gra- 
uiter  lapfum  Cuiac.  in  rectrationtbus  ad  rubr.  Cod.  depignor.  vbiciuilcm 
adioncm  compeccrc  fcubit,  in  cafu  quo  pofleirio  rei  pi^noratx  amif- 
fiiefti  qaoniiim  conftitatam  h!c  fit  pignus  per  contcadum  jucis  ct* 
oiCs.  QiMB  cacib  nalla  cft ,  qaia  conftat«ex,concradu  ifto  nalci  pigno- 

■  laticiam  adlionem  perfonalcra :  ncque  cx  co  adlio  in  rcm  pro  perfc- 
qucndo  pignore  amilTo  oriri  poteft  :  Sed  eft  ea  cx  Edifto  prartoris 
plancfipollcirioreiquxpignorifuit  data,  ad  ipfum  dtbitorcm  per- 
ucncrit ,  poflic  tum  locus  cilepignoracicixconccariae  ,  pcccaquap 
diximus  in  prjBcedd.evi^  f  .<^X2.  depigmr.nit^t  cnm  igitorbteccom-  - « 
fetaca^o»  vt  cceditor  rci  poftcnionem  confequatur ,  oportet  vc 
rcusconuentusrem  quoquc  habeat,  vt  eam  rcftituerc  poflTt,  cccc- 
roquin  fundari  judicium  non  poflji :  quod  cx  Dd.  quoqucN<rj[«- 
.c4;ff . cradic£.  8.  mcmb.^.  num.  6.  Ecvexoncmoruifusci  ccnccur  re* 
ftitoere  poQdflioncm,nin  qui  aufetendi  9c  eainoeadi  cem  jos  baber.  ,  , 
Tale  cft  autem.  jus  quod  crcdicor  cx  conftitatione  pignoris  eft 
adcpcus  ,  in  quo  hxc  vl&xo  furdntui.  Et  jus  hoc  reftc  oportct  cC- 
(c  conftitutum,  vtvidehcet  fublir  obhgatio  principahs  &  dcbitum. 
Lj.cc  creditores.  lo.  vers.  vt  autem.  Cod  ie  fignor.  act.  vt  &  ics  flt  calis 

rt  ne^,  &  perfona  quae  eam  ncdere  potucrit ,  jaxta  ea  qa«  fil*  \<« 
iup.  diAa  fiuit.  Inprimisbuc  lepecenditm  neft » qaod  vc  obli- 
,    .  B  b  y  gati» 
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gatio  pignoris  confiftat,  oportet  rcm  fuiflc  in  bonis  clebitoris,aa^ 
buic  dominium  vel cale  ius  quod  htc rc(|airicur  ,  Cupcruenifle.  £c 
inLj.tU  ptgnmb.  gloHk  vulc  probiri  ha6  ididae  wem  fiiUIe  ia  do- 
miaio  debicorit.  Sed  qaia  diffidlis  aHniiMn  hjcc  pfobedo  cft  » 
'  idco  communitet  luec  gloflf.  improbara  ,  &  eo  itam  eft ,  quod 
oftcndere  fatis  fit  ,  rem  fiiiflc  in  bonisdebiroris.    Eqnidem  fu- 
pra  probauimus  ,  quod  eriam  illi  ,  quos  condat  dominos  non 
eile  ,  rem  obligare  polTunc  ,  vcluri  Superficiaiij  ,  Empliyteu- 
tm  i  qui  dicantor  ▼■ig6  vrilM  domini.   Icera  qoi  cancam  iPa> 
blicianam  habent:  vetumeciuil  extra  hos  terminot,  vbi  res  ab  e* 
pignoriobtigataveldatacft,  qui  prodomino  fe  vcro  gerir,  ctiam  for- 
te  verus  dominuscft,  juxta  Dd.  fufficir  ,  vt  quis  rcm  m  bonis  eiu» 
fiiillcprobct.    £t  hxcfcntenciaprobacui m  i.  ^./.o^^M^e.ij.^.  i.(/;Af. 
gMr.tm.sihHm  l.  qusfrdtdiim.  €.  Ctd. fimal.  qux  probac  hanc  ra- 
iile  partem  a^onis  formoUe,quod  res  in  boais  a((bieons  fuecicf 
vbi  illud  ob(eruandurn ,  quod  dd.  locis  tradicur,oporteie  vt  ces  eo  - 
temporcquo  conucnir,fiicritinbonisdebitoris,pertineread  a^o* 
ncm  (Jircdam .  namm  vciiiSeiuiana,fufiicitprobare,dominiumpQ- 
ftcadebicoci  fuperuenifle,  aat  poAea  fcm  in  eius  bonis  e(Iecepi(Ie« 
juictciadicaySgp.  tik.  frtttL  qoamois  iom  ea  qoc  ibid.  diximos ,  fi 
cesfittucsB  (uitp^oii  obbpn»  »  auc  ii  obligario  hypocfaecKgf 
nefaiisfuerir  ,  pro  rebus  quae  podea  debicoris  fadx  (uerunt,dirc- 
^quoqnc  aftio  locum  habeac-    £c  notat  tamen  Vegu^nt.  tx  Dd. 
p»lM.^.n.ijj.  vcrs.tmteampha.  inadione  hypochecara ,  qua  iega- 
«rinscoatcahetedemcgtperitor,  probarifninoere,  quod  ces  k  ce£i* 
tore  ad  cum  peruenedtper  texcum  ml.i.  Cod.  com.  deUgat,  Scd  cnim 
obrinebic  hoc,  vbi  concra  ipfom  hcredem  agitur-.iraquc  nihii  hsrc 
habcc  fpecialc.  Ecentmlnccrpp.  communicer  icaditlinguunt:  quod 
auccrcaicor  expericur  concra  ipium  dcbicuicm  ,  auc  concra  ccni- 
um  poftcHbrem.  lUoquoque  cafiiallceandam,  qaod  irs  faeritin 
bonisdebicodsyied  non  neceflaci6  probandum,  yeium  (aris  efle  d 
oftendacuc  ,  ^od  tumfbedtcfc  po(U(I\  a  (icbicorc  ,  9c  pofTcfTa 
nmirum  pro  propiia ,  cx  qua  polLOionc  pr.tfumi  lolct  doniiin- 
am  ;  cum  deoicor  non  pomc  ncgiie  rcm  tuiile  fuam  ,  nec  refcrre 
ccedicori  qujeitiooem  dominii,cnm  hoc  ipfo(itallegacaros  propriam 
cui^ttdinem ,  dc  (c^fum  mendadi  coi^uiteus^  4».i:M4Afls^4i. 
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certam  perfequatur,  polfit  tum  hncturpituciinc  &  criminc  ircnda- 
cii  dcbitor  aliegaie  rcm  akcnus  cflc  &  hiiflc.    Sccundiis  tafus, 
■  quoagituzconccatenium  poflefluicm ,  rubdiftioguitur  :  quod  hic 
«it  habct  fofieffioBcm  U  cmlbn  4  dcbicpie,Biit  oon  habett  In 
€a&  pciofiYtrialiiopiiuooct.Et  qaidaiD  diftuqgiioDt  incer  caufan 
<&titulum, an  fit  onerofus,an  lucrariuus  ;  vt  li  contra  pofleflbrem 
agaiur,  qui  pollidet  &  tcnct  rcm  iucr-itiuo  ntulo,  Aifticiat  capro- 
bari,qu2,vl3icuatraipfamagitur  dcbitorcm  «probanda  lunt .-  Alii 
i^diftiBddiiocliiffioecepacaiic,  quoniam  qui  cau6m  habec  i  dcbito-» 
fft,  natar  juKCias^  &  fiiieatac  qttodammodo  debitorem  cfle  autibiC^ 
le  donrinami.   Sum  qui  putant  interefle  ,  an  pofTcflbr  allegcctita- 
lum&caufamaucorisiuinecne.  Barrolus  autem  putat  ,  on;nino& 
indiftiiidc  opus  cflc  ,  vt  probctur  hoc  calu  ,  rem  in  bonis  dcbito- 
ds  fuidc :  &  quod  qui  ab  eo  cauiam  habcc ,  non  protinus  ncceilc 
liabcat  agaefccce »  eatfi  doniainn  fuifle,cam  poflit  aiti  jure  pro» 
ptio»  qaodvem  juftoticalo  9c  bona  lidc  accepcric  dt  iftiin  opinio* 
nemmagis  vcrani  &  communcm  cflc  ait  :  Ne^u^nt.p.  8  men:hr.  j. 
fium.^.&io.iu  quam  ego  quotj;  magis  inclino.  Nihilcnim  hoc  ad 
credicorcm ,  quodpoilciibi  caulam  habct  a  debicorc ;  curo  ita  jus  iic» 
neno  cogKOt  dtuhim  fiue  poflefliooit  dicere  ,  6c  in  aAioiiibBt 
Iniemabioiaatinpoflciror,  licetnihil  prsrftet,  fi  pctiioc  &aAor  ii>* 
tencionem  fuam  nonimplent./.p/r.oi.tfrr^ipifft^.Etia  venditionem 
aliosque  concra£lus  redle  etiam  deducuntur  res  alienae ,  ha<5lenus 
vtique,  vcf oflcflor  pocior  eflc  dehcatjdonecaliuslegicimeprobec, 
remiibi  eflerefticucndam.  Ec  ica  quammiiiinHim  difoedimus  a  ju* 
tt  iiofti!o,quogencndicer«ft  di(poficum ,  probace  opoicete  ctedip» 
«orcm ,  quod  ics  in  bonis  debicoris  fiient.  ^./.).  &dd.  15.  ^.j.dcpignpr, 
(jfdUi.  l.  6.0id.Jires  Mtetid    Et  nec  dubicandum  adco  e(l ,  quin  fi 
■contra  eum  agatur ,  qui  a  debirorc  caufam  non  hahcc  ,  proba- 
Ct  d  credicoie  oportcac  ,  quod  in  bonis  debicods  res  hierir  , 
qac<&  commaiHfiroa  omniom  opifiio  eft  ,  quontam  ttalus  pi- 
^noris  tamam  faabilis  cft  ad  auocandam  poifdfioncm.  £rgo 
«oflefibr  ,  qui  amlam  &  fidem  bonam  habec ,  imo  qjaiuis  poilcip 
iot  fiBcet  9  oifi  ptobecut  «-  poteatiiu. joi  lubaiflc  dcbicorem 
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cuius  quafi  jurc  vtitur  crcditor;  &  proinde  probatc  ncccflc  habcr» 
quod  probarc  oportcrct ip(um  debitorcm ,  npollclfori  rcm  cuinccrc 
vellct:v.  iat8  hac  dc  rc  ici^k^nicm  Saliutum  m  l.  cumres.  j.C.ftrttdun*. 


Capvt  XIL 
De  aliis  quaUtatibf^  a^fionts  hypothecArid. 

7.  ASioSeruianaarlitraru.' 

z.  Arbttrarurt;m  aciionum  natura. 

j.  Inaclione  Serutanajuratur  mliton. 

4.  Nonfolum  donnnum  jurareinlitem. 

y.  Antplmsad  l,\6.%.^.  diptgnor. 

6.  Pofe  extra  ordiHeni  rem  contumaci  aufirri. 

7 .  Dtucrjir.ts  debitoru  &  altcriiis pojff  jru  in  aflimanda  lite.  \ 

8 .  In  Seruiana  an  pttitio  deheat  effe  altcrnatiua. 

9.  PoJfi:fi/rqui  foluit  debttum  abjolucndus  eji. 

Dlftinguunturaftioncs inbonae  hdei  ftridbiquc juris.  Nos  in  Tra^. 
deaclion.  dijp.  6.  in  princ.  eam  clTc  fubdiuilioncm  a«aionumpcr- 
fonaliumprobauimus:vtparumfiibtiliter  Dd.  hanc  adlionem  refe- 
rant  inter  aiViones  ftricli  juris.  Adiohsc  arbitrariacft,  vtcxptclsc 
docet  Juftinian.in  %.prdterea.  ^i.lnjlitut.deaclion. 

Etdea6lionumarbitrariarumnaturanosinTr.t(f?.rfr  AWon.  dij^. 
y.&inexerctt.nojirifad Yahr.dec.^i^.&feqq. prolixcegimus  &accuratd. 
Iftud  (altcm  iiuc  rcpctcndum  cft.  Hanc  fiiifte  aftionum  iftarum 
formulam  juxra  quam  praEcor  iudicem  d.ibar.  Si  app^ret  ran  Titfjejfey 
(pono  exemplum  in  rei  vindicarione)  eaijj  arbitrto  fuonon  rejlituatur 
judexcondemna.  Ad huncmodum , in  hac hypothecaria  a^bione  prx- 
toritajudiccmdabat.  Si  paret  rem  Titio  obligatam  effe ,  ea^  arbitrto  fuo 
runrejiituatur, condcmna.  Itaque  vbi  probauit crediror rcm  fibi  obligi- 
ramrcdtefuiile,iubctiudcxremreftitai:  quafi  interloquendo  •  cui 
fiparcatur  atbitrio ,  in  eo  fubfiftitur,  quia  vlrerius  quo  progrcdja- 
turiidex  non  habet  ,  &  dcfinitiujE  tunc  fentenria;  naiuram  arbi- 
criura  indicit.  Quod  fi  vcr6  reus  (entencia:  illi  non  pareat  duplici 
rcmcdio  fic  locus,  alteri  cxcraordinario  ,  aiteri  ordinario.  Huic 

qiiando 


<i|iuiiu!o|uxnifenniiIaiii,  ftfciUcecproprercontumactata  innoine- 
Aiciiendoijudexreummulcacgrauiori  condenpnaiioDej  Ar^ue  ica  (i 

ei  qui  probaucrit rci  petirac  dominum,  reusnonreftituat  rcir,  vcl 
dolo  fccir,quo  mmus  poflit  rcfticucrc,conc!cmnatur ,  quantiador  in 
licem  juraueric:  Ita  in  nictus  cauia  adione,^  reus  non  rciUtuat  rcm,  in 
qua^plum  ob  conramadamconderaoaciu:/.Mm  14*  $.1.  awft» 
iMf.Hxc  auccm  adio  hypochccaria  firoilisliacin  le  cll  vin4icationt» 
quar|iircdomini)inftiruirur:Rcusenimnonicfticucns,  condcmna-  J 
lur.quanti  crcditorin litcm  juraueric ,  vr habec  exprcftiis  textus  inl.Ji 
fundm.  i6.§.M  vind.  5.  verf.fedji  veltt.deptgiwrtbut.  vbinobis, lcd paucis 
'  (proludaseniipid  alibipcc&cimtis^efendeinitis^oDtTaFi^.nQ^ 
eft<<.§4.EcBC|;aceDimEabe]rtn  hypothecacia adione ,  ^»oflelocum 
cflecxratione)urisjurainencoinucem.Vcicurille  jtf.  ftffME^.i^tvnico  • 
hocargumcnto,  quod  inh'remjurarc  non  poftir.nifiqui  juredominij 
rem  pecir.ad  quod  adducic  ccxc.in  l.tutor.i.infm.  de  tn  lit.  lur.inon  cum.^, 
rer.dmot.l.fijUtofam.x^.^.  mdrttutnfoLmAtrm.  fedincptecx  ccxtibus, 

r'bcis  doroinum  (cribicttr  in  iittm  Jucace,infeccttr,(|uod  liemo  pcaKcf 
ninum  jurarc  in  lirem  poflic  i  cam  nullibi  ficparticulataxatius» 
quod  folus  dominus  jura  &  quanquam  potioii  juredominus  jLirer, 
proptercaramcnncmincmalmmjuraic  po(lc,malc  colligitur.  Q^mu  ^ 
jttcecacioniscfti  vtinhocgencrcadiouum,  qui  tem  contumacuci  rc» 
.AiciMaKtcca&c»  aliKr&gtaaitise^ndemnetttr»  juxta  lapra  lelatam 
fottnvAiunffimmar^ktaMmtnidemna.CdXictt  ad  poenam  velsifttina* 
tibnem.  Etcam  xftimatio,qux  fit  a  judicc,fiaccx  veritate,&  quanti 
tes cft, non asquum eft icaarftimari rcm  ,vbi  reus concumax cft, fcd  ra- 
tiu  iuadec,vc  xllimaciQj)ermitracur  arbitrio  a^^oris ,  quod  itc  pcr  jura- 
ncntum  in  litem.  Porco  qu^d  non  folum  jurc  dominij  in  litcm  jurc-  4 
tiir.histaciooibttsfcexempli$probatari.qttod  jatator  inaAionibos 
bonx(idei,commodati><iepc»fiti»&C.  qttibus  cxpetitiirquis&vindt 
foioobligitionis&conoentionis  jure,qaareft  folanon  vcr6  dominiu 
eftpcobandum. z.quodinadtioncex ftipulatione . &:cx  teftamento, 
quxpioriusnoncompetuntjurcdominijlicctnonfempcr,  tamen  a- 
liqoando  jutatttr  in  litem«in  ca(b  l$,^.irltM  m  lit,  m.  j .  quod  in  litem 
|acatarinadioneconfe(roriai.|^i»7.//bw.  i^.  Lioetfnimfingaa 
aliquoddominium  feruirutis,tamenhictantitjtiratur(upcreoquantt 
intcrcft,cautuni  nonclfc  ^/./.7.  Porro  facir.4.  quod  cum  Inierdi(flan6 
coai|>c(ant  jurc  duinuii^,  tamcn  aliqu8.ndo  in  his  juraiurin  liten\ 
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1i  uc  poinder ,  &  jufTus  n  on  refltcuit ,  mcnniDide  dcbcbatFaber,  quod 
coipfoloco&alibipanim,&inprimi$i<},  wwff.  17.  mutatumtlle  • 
rcribic  jus  vctus  cuca  at  birraiias  acl:iones,&:  intioduclum  in  l.qui  rtjii- 
tiure.6SMmvt»d.  ( lianccn]inTnboni.moadfcribitJ  vt  nonpan  nti 
|ioflic&debeaties«i£emiDanttint!iiaxt,velvtieftiiuIoquar(  neqj  e- 
nim  adhibencar  milices  )  impedopriBCorisj  Neqn&vero  abnuo  j  auin 
d.l. \6^.jM pignorih. aac Txiboniani^ajitab eo miKata (it.  Sed  vt urp^ 
dixijftolidumcft.dirpurarecontradeciltonesjnris  Jicetmaxime  finc 
Tnboniani,  automncsfcrenouxconftituciones  luftmianicrunt  cli- 
niinandae.  £t  cum  igicotita  ccnfccet  Tribonianus ,  contumaciponcfi 
Cad  lem  efle  auferendam  a  praecote  ,tdeo  in  ca(a  tetadbttc  powdentts 
joramenti  in  litem  non  feciue  mentioncm  crcdendoseft.  Aur  dixetim 
verfpriorem >« .  § /, i ^ . ipli u s M a rci a n i c/Te , i n qn o Tri b o n ia n u s n i h il 
raucaucrit:  nam  in  Ipccie  ea,iunmicnco  ia  litcm  locum  clfc  podc,  il-» 
iudeuinctt,auod  ibi  dicitur,  condcmnandum  cilc ,  ^utnon  rcilttuit ; 
vtpcoindeemciatur,cutn jam juflom  foiflereftttacre.  Qt|od£  con^ 
demnanduseft,  vtiquetnaliod,3eadeoqaantiadorin]icem  joraae* 
ric:alioqiKnfacendumcric  parumcanceaucaccurate  locutu  c(!e  Tri- 
bonianum^quoddecondcmnationedicimr,  dejuf^u  ipfcde  rcfli- 
tucndo efle  accipicndum.  Cetera  qux d.  loco  nugatur  Fabcr  contra  ' 
$.3.&rationes;biprppontas4  nosincxcrcicacionibusnoftiris  confu- 
laiiimas.  lam  vc  ez  hoc  dinmknloiandem  tedeamns  tn  viam(^qaani«> 
qnamiftaexcrapropofitnmnonfiint)iftudexduobusiemedijs{i  ; 
propofltis,cftaltcrum,quodexrraordinarium  diximus,  cum  videli* 
cct  magiftratuscontumaci  rcmimperio  {uopcrviatorcsaurcxccuto- 
rcs  curat  aufcrri^  &  cradi  a^ori.^t  nimiru  cum  id  itafi^ri  aclor  petic : 
(ecundnm  quod,  juramenmm  in  litem  aliquandoeft  tiece(Ccatis,com 
teu$de(iicdolopoflideie,vc in d  l.i6.%.^.vnf.feifi,deptgmih.z\\cpaxt' 
do  clc^SHonis ,  vt  cum  rcus  pollidet.  Rcs  cnim  non  aufcretur  Reo,nifi 
itavoIentc&vrgcntcadfcorc.Quodfiauccmac^^or  malic  jurc  ordina- 
riojurareinlitcm,id  cinondcncgabit  judex.  Ec,  quidquid  nugccur 
Faber,non  pugnatcam  tanone juris,vc  quandoquc  maliciofo  podcf' 
iari,ex  cau(a,pecentea€totetesaofmtnr;  quod  olimeriamlaattm  a- 
liqaandQfaifle&fieripotuifteiprobantaperfillinii  ccxtusin 
Sinul.rent.  mm. ncque  cnim  idprxcifcibiputandumcllnegari j  /. 
mpr.SeYis fatei:  lam  jllud admoncndi (unuis ,  quodalitcr  proccda-7 
curconttadcbicoicm^quoadqualitacem  &l  modumcoudcninandi, 
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&alitercontra  poffidcatctu  diumtnam  hic  quidera  ettam  vlrra  quam 
intercft.crcditoris,  jurantis  Icilicct  in  litcin,  condcranari  potell .-  Ccd. 
Hlc  non  vitramteccile  creditons :  vc cilin l  Jimter i.i.d€fignonb.  (\  qui- 
dem  etiam  «{uod  prum  caTu  con(equitur  cicdicoc  yicra  id  quod  faa 
iDtereftidcbkori  vefticiKte  cog^cur ;  &  qua  igitur  rtdonc  ia  pli»  con- 
«demnarctur  ip(i  debitor  ?  ctm»  hic  non  vefiemur  in  tenninis  ven  deli- 
€ti  Ethinccft ,  quod  fi  forre  percrrorcm  pluris  fuerit  condcmnatus 
dcbitoiscxaequitatctanien  libcretur, li  loluac  quantum  dcbct,/.! 6.^. 
^pluruO.depigmrtb.  qua dc  te etiam purt.ijn.i.ti,  3.  Negtt<^ agit ,  vbi ad- 
4ic^  credaror,qui  agic  connttdebitocem,  fic  fimiil  cxaliacaafii  chico* 
g-apharius,poi1e  &  huius  dcbici  nomine  eum  in  litem  jutare :  quoaia 
rcs  pignori  obiigata  &  reftituta ,  ctiani  nomine  huius  debiti  pocuifTec 
retinci  1  iuxta  l.rH.C.etuttn  ob  c  hiro^r.pecun.  quod  ego  vix  puto  admir- 
ccndum,6c  quoddcreccntioni&  nudo  iureiiouccoulbtucam&  diipo- 
ficumcft^ad  caiittdiiiei&scxtcndere  cemccea^im.  Vtcandem  finia« 
mus  apparecex  his,hancefleagendi  fbcmulam.jfi«i«i  mlumnfig/mit 
lfitU^4Um»  t4§f  it4  iteclardri&tkidremmihireJiitinpetf.Efkcmm  iCkio 
in  rem,qu^adeoad rcftitiitioncmreicftdiicdVa.dequo  v.&SegNz.f.^. 

9  m.  j.  n.  14.  Etcrrant  plcriqi  pragmacici,  qui  putancpetitionem  contra 
tcrtiumctiampoIIeUbrem,dcbcreconcipiaiternatiac  ,  vx  vel  res  pi' 
gnoratareftiniatui^aacpeciiniadebicaiblaacor.  Etenim  hccellpc»- 
mciopedbnalis  ;  adquam  obftringirurdebicorex  ipib  contrada  5c 
itomicntione  principcili ,  adeoq^  id  alicnum  cft  ab  aflionc  inrcm* 
hoccuidentiargunicnto,quod oblig.uio.vc loluafur dcbitum,  hxret 
in  pcilona  dcbuoris:  necpoteiladeo  hjecpeiuioduigi  in  poilcilore^ 
xfai  nihil  cam  credicorecgtc.  Ec  vt  maximc  posias  adioncfii  hypoclic- 
cariaro  concradcbirorcm  ipfum  mouc  ri  ,tftnien  oon  conuenitnc  ilk 
hac  adlionc  qua  debicor,^d  qua  poftciror,&  vc  rcfticuac  rem ,  quse  eft 
iiuiusaftionisformiila  per  fupradida  f5c/»0'/^f«w.<><J,i«;»r.//f  fM;^?./.ro. 
wfin.depignor.mrUi.l.i.deSaln.mt.NQi^^obllii,  quodpollcllbrdcbicum 
fohieic poccft,&(ifaciat,refticuereccm  noncenccur:  Namcciam  exr 
«caneo  qoocunq;  roluenteliberatur  dcbitoc ,  6c  ica£c ,  vc  fehicaobli- 
f^ione,n(StioSeruianaiiiefficaxattt  nuUant.  Quod  vcl  maxime  pro* 
cedit,  vbiintereftci'  qni  pecuniaf  jh!it.&:  intcicftautc  poftdlons,  vc 
rem penes fe rctmere  pollit. Proifus li)lucndu  t]^uod  pctitori dcbecur, 
,iacicccirvre}iuiusa(5lionis  caufam&hmdamcntum:  vcrcdecradide- 
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M>fl<flbrpeciiiiiam  (bloac ,  eCfeabiblueiicliiiii.  Quem  locufn  Faber 
iinpagaacimpudentci:</<fc.92.r4/'.9.  &  id  ex  veraratione  juris  defendi 

pollc  negar.  Nnm  licct  (  qiiod  obi^cit  Fabci )  non  fitin  formula  vt  ju- 
<iex  )ubcaL  pccuniam  folucrc :  ( quod  tamcn  Idtis  liquidunmon  eft) 
tamcncum  julius  dc  tcibcucndo  &  iei^uenscondeninacio,  fi  non  pac- 
««w,ftti>decttrm(bloittiecce«Ucorw,qtic&priorpori  p  rsejft 
^ocmalc»  con^uicur  necei&ria,  vtpcr  folutioncm  jurc  creditoris 
«xrinfto,quiampliusquidpctatnonhabcr,fitab£bluendus  Rcus.  Et 
cum  Fabcr  ipfe  palTim  in  camatciia ,  C<c  rccte,  ccnfcat  ctiam  ccumqui 
redituit^juxianaturamarbitranxatbonisciic  ablulueiuium,  vti^ue 
«ciam  is  debcbicabfolui,  qui  pecuniamibloicaeditori:  6cicaexpre^ 
&mS.^*Jl^'fiMf€ft^'&^*>^-*^^on.  rcriprain  eft,  qnod  conoeniac 
^adicisoflicio,vcablbluat  [cum,fiiarisfeoeric:  quod  impudencer 
berncgat&contracum  §.  prolixcnondifputat,  /cd  puridillinic  nu- 
gatur  decadi  cui  uos  in  cjLerauiiombus  ad  cum  locuiu  iatis&* 
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J)edifiinifime  huitis  aclionis,dr  deJruQihuf  m  ea.  adiuduandU* 

1.    SeruianaaltadmciaaluftUM»     •       '  , 
1.    Ad  l.iiA'S'Ji^p9t^ 

'4.    In  ailioue  SerutaHa  vemtl»tfhtSmf^litMMt,ftntfii 
^5.    Ampltns  ad  d.l.\6.%. 
6»  Adfundandxm  aclionem  SentUndtn^^trtttjftiutfigttcru fit fraftns  ai 
Li^.^.i.depifft. 

QV  od  prius  naeiiibnim)nijBscap.acriBet^ru  pra  dtxiim»  efie  adio- 
nen  SeniimuMD  vei^jiiafitSed  nic  altam  diftin^oncm  propone- 
9aQs«deDimiramindifeda|n  vtilem.  Monoimiisibtdem,qitaliSer- 
nianam  etiamdici  vtilem;quin  Sc  ipfam  Seruianam  itadici ,  quatcnus 
opponiturvindicationiex  jurc  Q^intium.Vcrumhic  fc'nluahoa61:io- 
nem  vuicm&dirc<^mvru(pamus.£tvtiicmnuncupamus,  qu£  de« 
•fictence  vet  eciam  conrradtcense  iiibrilis  joris  nuaone ,  cx  seqnicace 
.adcommodatur:  cuius  iceiom  plures  func  fpecics.  £c  vnuro  excm- 
plum  cft ,  fi  pignus  initio  non  tc&e  conrradum  ,  &  v.  c.  rcs  alicna 
«bligauiii,  ciiius  dominittffl  poftea  debitori  fupenicneric  ^  |uxta 
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U3,dit3kfiip.lib.i.  vtilis  cnirn  hypothccaria compctit,  quodibidcm  pla- 
ribii5explicaaimtu,&  cgimus  dc  pugna,  quareft inter  L  ii.  depig/torih, 
fSfi^efn'^i'depigtior.4ii.  AUarpccies  vtilis  adioniscfl  a  pcrtbnaqoaepi* 
gnus dedit.vcluti ll lcruus fuerit. /. naturaltteri^.m fin. pr. de  (ond.  mM* 
AUaobqualitarcmobic6ki,rinomcnpjgnori darumlit/.  4,  C.  quxree 
ptgn.  (cxcorumfcntcntiaquihanchypochccanamclVccenfent.acnos 
.  a^ioncm Dcrronalem proDatliiniisintelligiJucmquc li ptgnuspigno- 
aridanimur/.  i. Cfipig»,  fign.   Et huceftreferendalpecies  Lcndktr, 
'  itS.S'Qii^P?^-  vidccur.Niroinimfidaofucce^nuc  candem  rc  pignort 
acccperint.&prioi  feccritnouationem,  jamfir&cincipit  potior  cile 
fccundus,(quianouationehberanturpignora  /.  18.  defiouutwn.  )  mCi 
priocnouando  pigaorarcpeticrit:  qui  hoc  modo  dicicuc  lucccdcrc» 
m  fiuipfius  locum  l.^inpr,  Qiu  p»t,  Tidelicet  qno  ad  eam  pecanic  fiim- 
mam,  qttam  initio  fub  pignotecxedidit  ance  (ecundum.  Qi^od  Ci  pe* 
onuamcnim aliam  dc  nouocredidcric ,  hcet  in  hanc  quoque  tdenl 
pignus  acccpcrit ,  tamcn  quo  ad  iftam  poftcriorcmpecuniam.non  eft 
^candopiior,quippecuialiasconditiomiqua  lufcrrccur,  ied  pode- 
rior  t  nam  quod  in  locum  (uum  fucccdere  dicitur ,  non  poceftcilc  vc- 
iam>ni(iqaoad)us  pi^noris,  quod  habiiic  antcquan^facerec  noua- 
riottenk|Vt(cd.hocipuintegtttmcon(cruecur,nonautcm  vt  in  noui- 
terdatapecuniaidcmconfcquatur.  Ethoc  cft  quodait  jCtus  tfj  d.  l. 
\i.%.fiprm.$.  jQ«//>or.poilequidcmvcndcrepignuspriorcmcreduoic, 
fed  vc  pcimam  iolum  expenlam  pccuniam  fcraCjnoneam  quoq;  quam 
pofteaciedidic;ideft,vrteipigaotar«venditc  pietium  impacec  pto 
cacain  pecuniam  quam  primo  &priorcrediderac,&fiquidvltRtaia 
fummam  fupcreft.ccftiruacfccundo  d^  .^.infi.  nimirum  conuencus  v- 
cilia(flionchyporhrcaria,acrc(fl^exillimare  videtur  Cutjc.  tnl. Qui 
pot.adhbrum  xi.rejponfornm  Pap!nijm:6c  quod  kihcct  iecundus credi- 
torpoflicillaa^onevcili  perfequi  reHduum  camquam  pignoris  hjr- 
perocham  de  quainl.  plt.dififfi9r.l.pett.  Quipotivr.  licec  Ac- 

curfiusvtcuo^ue  rubdubttnns  afVioneminEi&umdcd  male  mco  ju- 
3 dicio , prt>ponat. Quiddc .ihcro hiiiiis cr\p.  mcn-ihro  fir ft.uucndum, 
doGCtierc/.i<$.^.4  r/f/j/^jw.Icdcogitnosnilignis  nnpnclciitia  Ant.  Fa- 
bri , vc eade rc piura dicamus, &c  contraeius  uugas  jam  adlc ra- 
mus.  EtdrcanttftasdiftinguunrDd.  duo membra :  alrerum  dc  i)s , 
qut  necdam  a^oneSecuiana inftituta pcrcepti func, &  qui  fere  priu'* 
cipalikeriaaftioncraTentttnt>()e  velexpceile  vel  uciteiunc  obhgari» 
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q  i o  ia  Tr4;7  d: Rebitsfup.lib.  i.  diximus. Secundum membrum  cft  de 
fiuchbu^,duma<5liohypothecariaagitarecur,  petccpcis,  &  qui  non 
itifi  o^icio  judicis  venire  poiTanr,  &-die  quibus  Eexnueftin  d.it6.^.^ 
dtfiffior,vhii\\ii\.\  pixniictimus ,  quod  ran^aliam  racio  in  vindicatio- 
"  netnfpccie didba,li quidcm  fru(Su5  fequuntnr  f  liim  ,  quod  vbi pcti- 
torfuumcfrc  olUndir.fru^lus  quoqici  reihtucndi  funr:  dc  quare,  (!Sz 
varieenim diftinguitur.)-alibi  trac^acur.   CauCifruduum  autcm  di- 
uerCAeftdcaulapignoris,  q^uod  CKditorper&quicur:  &  cumpignus 
noR  con  liftir  niu  in  re  qux  hiic  in  bonis  debiroris,j6e  ver&  fnidas  d  ccr^ 
tiopoflinore  pcrccpti,debiroritnttmquam  fucrinr,  jure  pignoris  fa- 
nchuduspcrfcquicredicornon  potcfl,  nill  vtili  aliquando  .idlionc  Ci 
&  ipfi  pignoriobligati  adhuccxtcnt»aut  niala  fidc  cuniumpti  finr ,  vc 
fi^.bb.i.frofriccaf.DefruMus.dixiim\sexi.i.^.  i.depi^ionlf.  Lihacdc 
c^lafbrtaffisdicicurinii.i^.§.4.  quodfMcnfoflrdefrudibusdebeac 
«rbitrari  judex : &  nimirum,vtreftiruantur»quipeftlitem  conr.  pec- 4 
cepti  a  poflefrorc  fuerunc.  d.%  .4.  Concca  quani  (entenciam  qtue  difpu- 
tSiiFaberdec.  9i.cap.  i.  (prjererquam  quod  contraapcrtam  difpofitio- 
nem  juhs  ridiculc  imoiloiidc  diiputacur}  mepta,vana  &  hiuola  iunc. 
Difputac  ica  vc  t.<le<teditore  poUeftbre/ed  tncpce  ioqaacunquoniam 
ageadum  fimplicicercft de  pofteflbie  1  quod  u  enim  ibrte  wcondus 
credirorrcm  poffideat,  ille  vbi  priorcreditoragic,non  credicoris  fed 
fimplicis  podciroris loco crt:,  ciquc  vtalij  pofTcllori  resatifenur&  di- 
llrahitur.  Prsttrcaputide  cauillatur,  quodbonae&malaefidci  qua- 
litates ad  viucapionum mateciamrancum percineanr,iH6" dec  ^i.cap.i, 
Licteentmquoade^diundominijadquireodivelnon,  illx  quali« 
taces  ad eam  tnaceriam  cantom  petcineant »  8c  non  habeanc  eo  fcniu; 
locamindomino  (icapon.nmus  ,  quoniam  etiamcontra  dominum 
hyporhecaria  adio  competit)  attamen  ficut  cx  duabus  caufts  res 
euma poteft,iure  dominij  &  jure pignoris :  ita  etiam  hoc (enfu ce^ 
in  malafide  efle  dicitur,  qui  rem  ob  1  igacam  efle  alceri  nouic,&  rem  ex 
*  haccaufifibianlertiiScvendietiampoftenoairr&  (icot  vnaqualitat 
bonxfideiinhisipnscerminis  p[%dicataniepbfiel{bre/.y/^;^n0rf  zx* 
§.i.</tpi^«.4f7.ita&alcerammalsfidcinon  ininus  pracdicari  polTc  fc- 
quitur.  Erob  idlocumcciamhicregularepcricquodpoftlitcm  cont. 
omnespoIIenorcslincpareSyadhunceffedum  vcexinde  ftuiflus  per- 
ceptosreftitneie  teneamnr.  Idque  jus  de  cefticaendis  fiii^bus ,  non 
ibiiun  vbiqtoicBrdeBMbB  fioei  poflcflbfe»  &d  dcinaliis  plerii^ue 
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aAionibus&rpcrfonalibus&ctiam  ftiidijuris  Sv:  la  incerdi<Slis  obri- 
ret/.  videawui  ^^. perrot.de  vfuru.ex  rationc  l.i.eod.  dc  ratio  ea  gcncralis 
etiam  m  hac  noilra a(^nc  miluat.  Incpie  autem  obijcitur ,  quod  fu- 
f  cruacuoqujtratardefradiibus,  quo«  creditorin  (bitem  iroputarc 
l^neatur.£<iuideiiifriidiis  dtcicttrctedicorimpntue  in  forcem  quos 
iprepercepic.  Sed&jaeptaeftconiequentia crcditorftudus  impu- 
tat  in  forrcm  rcrgo  non  poreft  petcrc  vt fibireftituantur.  Na 8c  quid- 
quidalias crcdiror occaltone pignoris  confequiturab  alio ,  iniputare 
tenecur,&nomnutmi,quocl vlcraidquodrua  mtercil »  praeilac  foC- 
(eSEor,  jttxta  Ifimttr  uXvtt.de pign.  Et  ntle  eft  cceditori  vt  plenior  fiae 
ccftitucio ,  rum propccr vfuras  ^alias acce(Tionc5»tmn  vt ii  cx  fru6H* 
busiacisfiecipornr,  n(mfitneccflcdirtrabercpignus,quodmultas  ha- 
bctambaqcs.Ncquc  ad  hoc  vtpoflcllor  ncccflc  habe.irrcflirucrc  fru- 
iius .  oportct  vtilliluctoccdantadoris  >  vt  ndiculc  exilliniatFaber. 
Videtur  aucem  hic  moucce  rcrapulum,  quod  illa  fententiadcrefti- 
RiendisfiudibQS  poftlicem  conc.  perceptis,  reftringi  videtttrio  dS*^ 
adcaflimquocespetitaeftminoris,  quam  fufHcere  poflit  pro  debico» 
Vcrum  exirtimo  rerponfioncm  hinc  fumendamefle,tum  quod  hypo- 
thccariaaftio  cftarbirr  iria ,  in  quaarbitratur  judex,quomodocx  bo- 
uo  &  xquo fatisfiat  pcticori:  ^.pntterea  m  Llnfi.de adton.iiz.i:^  fi  ces  ahas 
(bfitciac,  &  ficboiuefidei  pofledbr,  facue  i  frttOihas  etiam  poft  lic. 
concperceptis  jndexeum  ab{bluit,tum  quod  verba     .4.  non  ica  finc 
ttCcipienda,  qii.iricaomninolimitcntfcntentiam  defruffcibuspoftlic. 
cont.  perceptis  rcflicuendiSj  icd  quod  hoc  affcratur  pro  e.xcmplo,qno 
euidcntiorertrciapquitas.  Et  hxcitaobtmentvbilubnibtur  in  iuflu 
de  rcftituendo,  &  niniiniRieniin  exnttone  iuris  jubendaeft  res  lefti-  - 
toi  cum  ftudibus  poft  lirem  cont.  pcrcepcis.  Geceroqain  vbi  ccedi- 
torjuratinlitcmtumdeftciif^bnsamplius  noncra^tur.  Acqoeluec 
5  de frudtibus poft litem  cont.pcrceptis.  Additur in jin.d.l.\C.%. 4. de pi- 
gnorth.  quod  dc  frucfVibus  antca  pcrceptis  jiidcx  non  poflilc  pronuntia- 
re.niiicxtcnt,  &  rcs  non  fufliciat.  Ant.  1  ab.ibid.  allatrat  hocquoquc, 
fed  (raftca.  Ecenim  JCcusnon  ait,  quod  ventancioreaAionis ,  ledin- 
telligjlceosadiudicarioflicioiudicis,  quodeftlaxius  &  tacius  in  ifto 

fsnerea<5Honumaibictariarum.Nccmouct,quodin/.i.§.i.<fcry«r». 
icirur:adiudicemnon  pcitinercquxpofleaaccidunt,qucm  locum 
prorilisincptc  Faberobijcit;quoniamioquiiur  detcmpore  quod  (f 
quKurpoftcondemiiationem.   £c  magis  ad  iudiceu]  uoo  pertinec 
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tcmpusquodanrcccdit  JitcmcontellaMm/.  <tdtUii$.S.  Itemi.de adiL 
td,  vbi  tameiiadditur,«(7»}u/^f<:&jd(ancfallirinaccefliombus:  nec 
dubitatur  qmn  in  rci  vindicarionc  )udex  iuberc  ponit  vt  ctiam  qui 
cxftantfruftuSjtcftituantur.  Erhxc  rufficianr:rcliquacnimw«iffr«-. 
tdtunNbfUAdFabr.d.  dec.  pj.f^^.i.dtximus,  neque  cahuctransfciibere 
.liber. 

tColophonisloco,  his  quxdercquifiris&naturaliuiuiadionir 
>iiix!mus,illudfubijcio,quodtorteprimoJGCO  poncndum  erar,&  in 
quo  e(lfundamentumitliusai5lionis,iicut&aliai'Uiii  a£lianmia:  ni- 
xnirum  pportercvt  ius  pignocis  Ht  przfeas :  £t  licctfandetur  hxc  o-  g 
.€do iaiurereaii,tamenquoniamhociu5  cx .conuencione  &-obliga' 
donenafcitur  >  Sc  ipiam  conuentioncm  puram  &:prxfcntc:Ticflco- 
portet.Etaitigimusidfuprai/t.i.Ujp.Lacftimarihoc  i.^x  ipfaobliga- 
cioneprincipali,qu-x  fi  v.c.fufpciilaeftcondirionc  vcl  limirata  tcra- 
<  pore.ipfaquoque  hypotheca  icalimitaca  intelligitur.  Itaque  Ci  qutA 
pa6lusficneintraannum  pccuniamperat,deipla  quoque  liypotlieca 
idcm  paftus  intclligitur /.yff/«ir/w5.§.  i.  Quib.mod.ftgn.folu.Eii\<\m%  ali- 
quid  dcbcat  fub  conditione ,  licet  fimplicitcr  acccptafit  hypotheca, 
inccrim  locumhypothccariaacliononnabet/.m.j.i«ji.^7.^r^r  ij.i. 
WMM;>r.</f^i^«.Demdecxipfa.conftitutionchypothccjc.  Itaquelicct 
debitum  fit purum ,  camen  f\  ccmdiuo  ilt  adic^a  conucnrioni  fupcf 
hypoihcca,antdteoridrtioncinex{iftentemnonrcdlcagitur,  cum  dc- 
dararionctamen,quxeftinrf./.i3.$.v//.i»/i«.  Idcmquceftindic.  Ec 
vero  (i  pa(^mdc  non  pctendointradicm  pcc<iniamdcbitam,pofte« 
adiedhxm,iuxta</./.5.§.i.rfryi/«f./>/jf>i.facit,vtneincradiempomt  agi 
hyppchecarta,etiamfacict&magis,ftipiaobligatio  6c  conuentio  it- 
ve principalis{iue depignore,iniciohaocacdicni.Eacic  /.y^/Mf/it/tf^.t/tf 
//i/iy.^/g«or.:&ha(ftenuscnimcademrario,  pecfequcndi  &  diftrahen- 
<li,quoniam  iftaic  confequuncur,  clTe  vidccur.    Ec  obftactamcn  his 
iionleuiccr/.^«<r/»m«  i^.inpr.deptgn.  quarctiamantcquam  vcneritdict 
penfionis,perfecutioncm  pignoris admittit.  Diuinatorium  cft , quol 
obie^ioni  huicrc/pondcnr  G/flJf!  IBart.S^ltc^&aliiyzd  cafum  perrincrc, 
quodebicorcftfufpedhis:  quandoquidem  nec  liccraoccurririn  d.L 
1 4.  cx  quo  colHgi  ifta  rcftriiflio  poflir.Vix  eciam  dicere  poflis,eum  qui 
^oftca pai5lus eft  vc tnd.if.^.i.'^ib. mod.pign.folu.  fibi praeiudicaflc,  Sc 
a  iurc  alias  permiflbTcceflifle.  Eft  enim  hociutis  communis ,  vt  antc 
dicm  non  rcdc  agacur.  An  d.  /.  14,  tcftringimus  ad  cafum ,  quooftc^i  • 
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<icrccrcdicorpofl[ic  fua  iiuercflc?  An  fpccialc  dicimusc(Te  inannens 
penfionibus,dcquibuslo<jQitur<i./.  14.  Ecita  iuriscllvtcarum  folu- 
cioinfincmdifFeracuranni,Uccciamdcbcrica:pta:lint.  An  fortea- 
&io  contradcbitorcm  ante  dicm  ncgatur,  fcd  perraicticur  contracet*  , 
ruimpo(Icirorcm:fanealiquaccnusdiuerrahic  ratiocft  a^kionisprin- 
cipalispcrfonalis,qu3cdefccndiccxobli^atione ,  &  hypoihecariiE  a- 
(ilionis,qua:  pofTcflS-oncm  nudam  auoca; :  cuius  pcifccutio  ob  dcbi- 
nim  quod  dicra  cercum  habci,  f adlius  ex  cauia  potc A  concedi. 


Capvt  XIV. 

De  variis  exceptionihm,  qud  hnic  a^ioni  obfiant :  ^ prm9 
de  quihujiUm  commHnihus, 

I.  Ixce^M  folittl  pignoru 

X.  ExceptwfubitU  obli^Miotiiiprinctpalu. 

j.  ExccpttonestMttn,doh. 

4.  Exctpito  cedendarum  A^iottum, 

5.  Bxceptic  oblati  debifi. 

6.  Exceptto pignoru prm  ohli^atl  ^ 

NAcurahaittsaAionwexplicata.iamdeexccptionibus  vidcaraus, 
qux  huic  adioni  cfficaciter  obijci  pofTunc  vcl  non  polTunt. 
t  Communiscftcxcepcio  &  ordinaria ,  liiblacipignoris ;  Cumcnim  vt 
diximus,iuspignorisprobarcoporccaccredicorem ,  eo  fubiato^a^tia 
quoque  toUicur hypothecaria.  Et  quibus  modis  pignus  foloatur 5. 
cra^^abimas.Rcpccendum  autcmhoceftcKloco  communi  ;quoda- 
liquidaucioUacur ipfoiurcautpercxccptionem.  Ec  vbi  obhgatio 
ipfo  iure  fublaca  cft,  propric  ioquendo  ipfi  obftarc  cxceptio  non  dici- 
tar,  qoac  prxfupponit  aftioncra.  Scd  aliquando  verbo  exccprioms 
abucimur,  aut  latius  vcimur,  vc  8c  comprehendaccxceprionem,quam 
fadliaucincenrionisappellant  Intcrpp.quodprarmicccrc  vohiimus,  (t 
^  &  noo  aiicubi  ica  hrgc  vocabulo  exccpaonis  v(i  fucrimus.  Alia  cxcc- 
prio  gcncralis cft,fuDlatx principalis obligationis ;  qua  f"ublaca,&  ac- 
ce^Toriam  culIi*confequens  cft.cum  pignus  in  (ecuricaccm  dcbici  con- 
^icaacur:  vnde  ii  quis  ic  non  dcb&ic  iuiaucric,  libciatui:  pignus  l.Ji de- 
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feTtnte.i].  Quih.mod.pignor  folmrur.  qua de  re  plenius,  infr  Uh.  i»//.rra£Va- 
bimuSjvbiicfcremuscarusiingnl.iics,  quibuspignoraduranc  &  nia- 
ncntobligara,rublacaquamuisobligatione  ipla  prmcipaii.  Hucet-  5 
iam  retcroexccprioncs  vulgarcs  dolimeturvc:  Et  dc  metu  argumen- 
tu in  his  tcrminis przbet  i^.Cdcptgn.cx  qua liquct & iftud ,  non  fufti- 
cere  ad  inducendum  &  probandummctum,quod  quis  neceftltace 
rci  familiaris  prcfTus  dedit  pignus,  ftne  quo  altcr  pecuniam  crederc 
nolcbat :  vt  hoc  rcdle  ibi cxpUcat  Accurfius.  Eft &  cxccpiio  cedenda-  4 
rumadiionum  ;Etnimirum  vbi  creditoragitcontratcrtium  poffcfto- 
rem, lihitofFecatpecuniam,a6iionesfuascogiturci  cedere  crcditor, 
aut  (1  non  faciac>excludetur  per  iftam  eicccptionem  a&xo  Scruiana.Ec 
idDd.  limitanr,  vcprocedacfbhiminiuftopofteftore:  qualis  propp- 
iiirur in/.  multeri<),  Qm />o^wr.nimirum maricus , cui muhcrin  dotcjn 
dcderacfundumpignoracum,  &  poftea  cundcm  maritum  hcredcm 
cum  ahis  inftituerat :  contra  quem  Ci  agat  crcditor ,  adbones  ei  ccdcrc 
tcnctur.  Hocverchnoncfletribuenduminiufto  pofteflori  plericj;  ar- 
biitzntmarg.l.fitulpj^i.iund.l.i^. qui69.de  m  vind.  licec  aliud  pla- 
ccac  Accurfio,  quem  nihil iuuac textus  in  /.  Paulus.  i i.mfin.  Quibtts mod. 
f  ign.folu.  quoniam  hoc  cuiuis  pofleflbri  darum  eft ,  vt  obiaco  debito, 
hypothec.  adilioncm  poflit  excludere  f  idenim  &  quiuis  cxtraneus 
potdft,  vt  foluat  debitum  Sc  faciat  ita  ccflare  adkionem  hypothecaria ) 
icdnonptotinusvtadtio  fibi  cedatur  quiuis  poffcfllbr  peterc  poteft. 
Etincptus  htceft  Ncguz.  K^viipart.ytnemb.yn.zC.lkmcmi^vn  Accarfii, 
Barroh^ahorum,quosibialIegar  &  ipfcfcquicur,  aiiineuitabiiiter 
probari ex d. i. Paultu :  c|uod  alias  Paulus  rcfpondcret  de  tndubitabili, 
cumptiam  non  poflcfloroffcrcndohypotliccariam  adtioncm  ccflare 
faciar. Ergo,inquit,Paulus  debct  intelligi  iurc  olfcrcndi ,  fimul  &  iu- 
re  pctcndi,vtccdantura(^lioncs.Inepta,inquam,cftifta  Neguz.  illa-  ' 
rio  ,  quoniam  opponirur  ibidem  pofreflbrconuentus  hypothcc.  a- 
iii6nc,aliispoflcflbribus,quiv.c.  adionc  inrcm  qux  moucrur-do- 
rwinijiure,  conueniuntur.*&quiofFcrendofacercnonpoifunt ,  quo 
minusremreftitueretencanrur:quodfacercpotcft  ille  poifclfor,  qui 
a6^ionc hyp.conucnirur.    Ethincpatct,huc  ctiam  pertincreexcc-  j 
ptionem  ODlati  dcbiri  per//./.iz.    vlt.  Qufb.  mod.pign.folu.  vbi additur 
ratio,  quodoblatodcl>ito,nonampliu5debeatqu^ri  de  )ure  poilei- 
foris:cum  foluropcrdebitiprreftarioncm  pignorc  ius  petitoris  fub- 
rcoucatur.  Itaque  re^c  AW/fff.tradir  /« l.s.J>rtusquam.  8.  C.  de  dijfr.  ptpt. 
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excludi  hanca£lton«m,(ictianicon(Htuco  judicio  offercnir:  nc^ue 
cnimtum  arbiccctamquam  bonus  vir  cequum  xftimabic,  vtresrcfti^ 
ciiatur,rcdabfoluccpoircflbrcra.  Qualis  autcra  oblatiocflcdebcat 
alibi  tcadlacur ; 6c nos aliquid ea  de  rc  infr.  diccmus , vbi  dc  iure  ofFe* 
icndiprimoccedicon,quodKabecSecundus.Illud  falcem  addimus» 
poiTcubrcm  iflud  jusoflcrenditde  c|uo  Iuctra'€lamus>hocefl*e£hiha- 
Dcre,vt  exclufo  adiotc  rctincat  poflclfioncra  ;alius  autcm  non  poflel^ 
fbr,potcft  quidem  folucre  pccuniam  ,(ed  vc  proptcrea  credicor  fibi  pi- 
gnorc  ccdat,  facerc  non  poteft :  fed  hoc  pet  coniequentiani  efficit ,  vt 
debitoraftioncpignoraticiaexperiripofllccontracrcdicorcm  jpolfcf- 
(brem .  £c  ci  dcmum  qoi  ius  &c  dorainium  ici  cft  confccucus  a.acbico« 
rc,ha:c  tribucaeft  &  concefla  facultas>vcica  offcrrc  pollic>vt  poITcflb- 
icm  fc  poircilionem  cransfcrrc  cogatur,  quoniam  iftc  adionem  habet 
propciaraiScnimirumretvindicacicuicm  LJidonnnmm</.C.{te  pifftortk^ 
Deniquc  addimus  hiccxccptionera  pignoris  priusobligau,  qtiaepro- 
ponitnrintcrminis  in /.(rf(fir«r II.  inpr.  Quipotior.  qua  fcilicetvtitur 
creditor  priorhacadione  conuentus>iednonahuspofleflbr  >  cuirc& 
obligata  prius non fuit» fed  eum  etiam  crcditorfccundus vincit,& ab 
co rcm cuincit d. /.i i.tn^r  iuncl. S A.qutfQtuirit & l.fidehttor.  ii.de pi^m-- 
rtbus. 


C  A  p.  XV. 

De  cxcepthne  reijttdicat^an  ohjiethuic  ABioni  > 

X.   Adl.^.in  pr.de  pign.  &  quod  ttott  obfiet  excejtto fententixintet  dehitorm 
&Alium. 

X.  HtfipoiifintmtiMnrts^toppi^orAtdadd.l.^.^.u 
j.    Dere  indtcat4mteYAltoscredttoresadt.\6.  Qutpot. 

4.  De  reguLt fi  vimo  vincentem  te ,  nitdto  mdgis  vinco  te. 

5.  DeexceptioreiprocreditoreiudicAtx^dl.i6.  $.depignor. 

VTiquc  fiabfolntus  fit  Rcusadcbitoprincipalijobftabitexccptio 
judicaticrcditoriagcnti  a<aionc  hypothccaria:  Ncc  dubie  ob- 
ibbitcxccptiofentcntiac,quxcontra creditoremlata  cft  pro  poflef- 
fore.Scdnonobftabitexccptioiudicati  &:fententiar,  qua:mter  alio» 
iiipcriuredominiiauc  pignorislataeft.  Idquc  duphciter..i.  vt  noa 
jioecac  exccpcig  xei  Judicatae  incei  debicorem  ^  alium,  quiin  dorainij 

conuo* 
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conrroucrfia  fiuc  propfictatis  fiipcrauit  dcbitorcni,qu^f.j.w)/)r./it/>i^M. 
fpccicseft,  cuiushxcfiimma;<juod  nonnoccat  crcditori  lcntcntia 
latacontradcbitorcm,quo  minus  creditor  a^cre  hypothccaria&  rem 
inbonisdcbitoLisfuineprobarepoilityfiucdngulari  iudicio  dcbuor 
fuccubueric^fiue  vniucriali,  cum  tamquam  hercs  rcm  hercditariam 
pignoriobhgafrct*Etibiinw/l4/^tt«i4/i«ri,dubitandiratio  eft:  qaod 
lcntcnriadi£tacontrahcrcdcmtcftamentarium  ,prxiudicai  Legata- 
rii5,quiquafiabhcrede  cau(am  babcnt.-Etergoetiamnonminus  pr^- 
iudicarcdcbetcrcditoEi.Ratiodccjdcndicftinwr/y5//acr/ifor.  qui  o- 
flcnditdiucrfitatcmcafiium,& ilhccnim  pronunciatum  intcUigitur 
dc  iurc  ccftamcnti  r  quo  lapfi),  rucre  omnia  fimul  ncccflc  cftiidquc  eft: 
quodaitJCtusjCrcditorcmnon  pcrcinnia  bcnc  comparari  cum  lc- 
gatariis ,  &  proipdc  ab  his  non  redlcad  crcditorcm  infcrri.Quod  qui- 
dcm  tam  apcnum  eft  >  vt  mirari  hic  cogor  iadicium  Gothohedi  qui 
in d,  l.i.deptgHorib.  vtrf.fedcr€ditor,pto  credttor fijbftitu:t,&:  rcponit,  de- 
IfttortQwm  pra:lcriim  noanifiincpte  dcbitor  cum  lcgatario ,  qui  non 
dcbiror(edcrcditoreft,poiTItcompasan.  Proccditnoc,vbipoft  op- 
pignorationcmrcidcbicor  vi^s  fuit^^&igriorantc  (cilicct  crcdico- 
rcccccroquin fiicrit forcaftc aliudrfrg. l.ftfe.6^.dere iud.)  S>c  prxcipuc , 
fialiqua  fit  {"ufpicia  collufionisintcrpctitorcm&dcbitorem ,  /:  pr<f- 
ter.  5.  C.r/f/^igwtJr.quamitacxphGareoponcf.nonvcroquafiin  eollu- 
fionis  fijlo  cafij ,  cxccprio  judicati  non  noceat  crcditori.Sccuscft  fi  dc- 1 
bicor,poftqnamvidus  crac,rcmpignoriobIigauit,qujE(pccics  cft  rf. 
i^.^.i.defign.T'uius , cum rcm  mcam  ab ipfi) poflcflam  vindicaflcm » 
pcciniurramiudidsabroluitur.-nihiloroinus  cgo  poft  crcdirori  meo 
xllam  candem  rcm  pignori vcl  hypothecac  obligo.  Et  hanc  obligatio- 
ncmrcrpondcturcfleincfficaccm,  &quodcrcditori  agcnti  exccptio 
fcntcntiicobftct.  Ratio  dubitandicft in  verf  tamtji.  quodTitius  vt- 
pote  fimplicitcrabfoIutus,non  pronuntiatuscriam  don-un^s  rci,nul- 
lam habcataikionem  inrcm.  Rario  dccidcndi,in  verfjten  wim.quod 
hlc  attendatur  non  jus  vicfloris,  fcd  dcbitoris  vidi,  aquo  cum  caufam 
crcditorhabeac,  nonpoteftplushabcre  |,uris  quamipfe  habccdebi- 
tor,quifiipfi:icctumpcccrct,cxccprioncremouerecur;  Sc  curaicn- 
tcnciahabeacurproveritace,  noix poceftaudiri  credicor,  vt  maxini^ 
pBobare  vcllcc  rem  fuifle  in  bonis  debicocis  ,qua? quippc  ipfi  fiiit  poii 
icmjudicacamobligaca.  Acque  hic  ynus  cft  cafiis,quorcs  judicaca 
iu>Dobftacctcdicori;  judicatalaiiQctincerdcbicorem  ^alium,  poft- 

Vd  i  quam 
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3  quam  jam fucrat pignorata.   AltcTcafuscftjquores judicataedmtcr 
aiioscrcditorcs  ;ad  qucmcafum  pcrtinct  elcgnns  &c  fubobfcura  fpc- 
cics  in  l.CUudm  fcUx.  1 6 .  Quipotior.  di^na  fanc  quaj  larius  &  accuracius 
explicccur.  Claudius  Fclix  fundumluumtiibusfucccinuccrcclitori- 
buspignori  dcderar.  Primuscuma<5^ioncminlbtui{Ictcontratcrtium 
crcditorem,vclctiam  conucntusfuifl'ct,fuccubuit,forrepcriniuriam 
judicis,vtcoIligicurexvcrbis,  cumprmiusdciurefM  doceretyvcl  polTunc 
intelligijCumiUcdc  jurcfuodoccreconarccur,  &  hoc  agcret,  vtjus 
fuu  judici approbaret :  vt  nihil  iic  ncccile  mutato  ccxtu cum  Cuiacio  ad 
raulumlib.^.qutjl.add.l.  iGAcgtttyCummndoceret.  Piimus  ita  fu{>eracus 
cumnonappcllallet, fcntentiainrcm|udicacamcranfiujc.  Indc mox 
fecundus  crcditor  contra  tcrtium  agcns,  vidusA:  ipfc,appellauit. 
Quacriturquid  infccunda  inflantia,  quarinter  fcciyidum  &tertium 
creditorcm  agitatur,  fit  pronuntiandum.  Et  videtur,  quod  vtcunque 
iecundus  creditor  de  jurc  fuodoceat,feanrenoremene,tamen  tertius 
vinccrcdcbcat.i.  quoniaracum  fupcraueritprimum,pcrindchabcn- 
dum  vidctur,  ac/i fuapecuniaprimum  dimiiiilct,  &  in  locum  cius 
fucccfnflct  ,quo  fa(5lo  vinceretvtiquclecundum.i.  quoniamquiob- 
tinuit  contra  primum,  ctiam  dcbct  obtincre  concra  fccundum,cx  vul- 
gato  illo.  Qijod  fi  vinco  vinccntcm  te ,  multomagis  vinco  te.    Et  cx 
priori  illarationc  fuirtc  qui  pro  tcrtio  rcfpondercnt,in  verf.platie  rcfcrt 
Paulus  ;fcdipferefpondcrcontrarium:&:quodnon  obftantc  (enccn- 
cia  iata  interprimum  &  tertium,  intcr  rcliquos,  &  ita  intcr  (ecundum 
&tcrtiumordoferuetur  ,minime  verotcrtius  in  locum  primi  fucce- 
dacEthoccmminiquumfore  duplici  cxcniplo  oftcndir.  Primuni 
cftin  verf.poneprimum.  Primus  crcditorcgitcontratcrtiura ,  &  fupera- 
tuscft: numproptcreatcrtiusaducrfus  (ccundum  rci  judicatx  cxce- 
ptionc  vtitur?  vbi  poncndum  videtur,  nc  alias  idem  litcxeraplum 
cum  cafu  propoiito,  quod  hic  primus  proptcr  aliquam  exceprionem 
a  tcnio  fiicrit  fuperatus ;  vcl  alccro  cafu  rcrtium  cgifle,iu  altero  poflTc- 
diilc.hngendum  crt :  vcl  hoc  falcem  fignificaic  Paulo  prgpofirum  cft, 
quod  abTiirdum  fic,  vt  cxceprio  rei  judicatx  interalios,  aheri  nocear , 
contravulgacasrcgulas  juris.  Alccrumcxemplumcft.  Primus  credi- 
toregitcontca  tcrtium  &  fuccubuit;  mox  fccundus  cgit  contra  tcr- 
tium  &  obrinuit ,  qui  terrius  obrinucrat  contra  ptimum :  numquid 
tiic  fccundus  crcditor  vtetur  cxccptione  rei  judicat;e contra primum  ? 
^uodfaneconlcqucnsciTct,  fiojbidccrtiuspoflcc  cxcipcrc  conrra  fc- 
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candum,quiavicitprimuin.  EtverorcfjjondctPaulus.  Nullomodo 
id  admittcndum ;  (  qux  icfponlio  ad  vtrunicjuc  excmplum  pcrrinet ) 
&  infcrcindc  ad  cafum  in/>r./.pcopolitum  :  tjuodtcrtiusquiobtmuit 
contraprimum,nondcbeacobidpotioicfle  fecundo  :atquc  ita  nc- 
gatrcrdumiucccdillein  locum  primi;  (alids  enim  diucrfum  refpon- 
dendum  tuilTct)  nccobfcuradijSercnti:r&  diuerntatis  ratiocllnitec 
hunc  qui  vicit,&  qui  prnno  pccuniam  (oluit.  Ideo  cnmi  (uluit  pudc- 
rior  crcditor ,  vt  pignuslimm  conhrmct ,  6c  hoc  modo  cius cui  (ohiit 
ius  m  pcrfonam  luam  transfcrt :  ncc  hJc  fic  iniuria  v.  c.  fccundo  crcdi- 
tori,qui  idcmjus  folucndi  habet.  Scd  qui vincit ,  non  ex  aherius,(ed 
cx  propru  pcr(bna  vincir,  nec  cuiulquam  jus  in  pcifoaam  fuair.  rcanf- 
fert;nec  aharationc  quam  auioiitatc  {eutcntix  le  tuetur,quam  certum 
cft, tantum  hisintcrqnoslaracft,  non  aliisnoccrc.  Atq-,itain/f.  d.  l. 
16.  conduditPauhis,  quod  fu>c  proiiudiciofcntcntiaepnoris  &  con- 
tra  primum  lat.x  Cqua:  m  fuo  vigorc  manebit)  jus  (uum  altcri  crcdito- 
ri , &fcil.[ecundotntegrumfitcehnqucndum.  Scd  circa  hoc  incidic 
^  lcrupulus,qucmin primagl. mouct  Accutfius,  quod  ita  m  ifta fpccic 
rcsnonfithabitura<^itum,&futurafitincirculo'&  ciicuitu  ,  &  ex 
corumnumcro,  qaoWfTiT^tipovTwvocarifoleni.  Siquidcmenim,  vri 
Paulus  rtatuit,  ncc  vidloria  tcrti j  contra  primum ,  exccpuoncm  tciiio 
parit  contra  (ecundum,  nccporro  vidloua  fecundi,qua  obtinuit  con- 
trateitium,iecuudoparitcxccptiouemcontraptimum,  qui  a  tcrtio 
rft  fupcracus,  fict  ita  vc  (ccundus  conrra  ccrcium,qui  prinuim  vicit, 
ebtincat,&ci  jutcprioricatisrcmauferac :  rurfus  primus  agens  con- 
tra(ccundum,iridcmccmrciauferac|urcprioritacis:  &c  porroprimo 
huicrcmaufcrac  ccccius,  non  jurc  ptioctcatis,  (ed  q  lia  eum  judicio 
iuperauit.Ecica  porroTcrcio  Secundus,  Secundo  Pximus  ,  &  huic 
sucfus  Trrcius,ccm auoc.^bcmc, &  ita  progcefliis  ficc in  infinitum.  Cu- 
^xc.adrauiiiik.l.  i<>.icaft.icuic:  vbiTcrtiusrcmaPrimo,  Secundus  a 
Tcrcia,  &  PnmusrucfusaScCTmdo,cuiac5£  abftulic,  fifti  gradum, 
nccamplius  TcruoconcraPrimumdariadlioncm:  ^uoniam  non  fic 
iudicatam  de  jurc  pignocis ,  quis  rcuera  potiocfic ,  quam  potius  dc 
jurepericocis  primi,  quodillcnon  pocuecit  {ufticientcr  ptobarc,  8c 
adeo  non  cam  qaancum  jucis ahecuiri  competac ,  dccilum  , quam  po- 
lius  fimpliciccr  polfcirorcm  abfolucum  fuiile ;  nam  &  ica  poirc^Toi,  fi 
conucncus  cci  vindicacionc  non  pronunciccuc  dorainus.icd  abfol- 
«atuciimplicicecpolleilioneamiftainrema^ionem  non  habec  /.  ^ 
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de pign.  lu  in  Cpcdc  noHra  certius  illc  amtfla  auocata a  (c 
pollcflioncjcontra  primum  adtionem  non  habebit:  fed  ncc  adio- 
ucm  in  fadum  juciicati,quia<lc  jurc  ciusjudicatumnoneft.  Hoc 
ipfumannotauit  Accurf.aumait:fi  resaPrirooadTcriium,ab  hoc 
ad  Sccundum,&:abhocrurfusadPrimum  redcat,  contra  hunc.noi» 
ampliusadurumTcruum,ncc  adione  hypothccaria,  ncqueafkio- 
ncinfa(^m,quia(atisfa(3;umeifitfemclrc(Htutionc reiin  pnonju- 
dicio.  Diuinatoriumcamenvixlecur^quodnon  flt  judicatum  de  ju- 
icTertij,  fed  hicfimplicitcralterononprobantefuericabfolutus:fic 
dccifioPauh&ratiogeneraliotcft.  UiciucDontU.mTrdd.depign  caf. 
dc  ture  ptf/?fr.frfrf.putateflc  arcuitum  inexplicabilcm,  &  vnicum  fu^ 
pcreiTc  rcmcdium,NTSecundus  qui  a  Primo  conucnitur ,  ei  pccuniam 
ofFerat.  Ethocquoqucnotauit  Accurfius /quod  idco  moneo  ,  vt 
Ledor,videatNcoioricosiftos,  (cfe,quodtamen  minimc  viderivo- 
lunt ,  diifimulato  nominc  Accurfii  ornarc  plumis  alicnis )  in  dt£l.  1. 16. 
■vbihocdacconfilium,vtSccundusaPrimoconuennisotfcratliti$«- 

,  llimationem&eipecuniamfoluat:ita  cnimfucceditin  Primilocum 
&  ceflabit  ciccuitus,  quia  Tercius  Secundum  yincere  non  poceft, 
Qijodenim dicimtinhcredittnutxjnpr.  j^i pot.  cum  qui  foluic  sefti- 
mauonem  ab  aHo  creditore  nihilominus  conueniri  poflc ,  palam  cft 
adextraneumpoflclforcmpcrtiocrcvtiqucnonadcrcditoremantc- 

4riorem.  Qijodautemattinctadregulara  fupradi6him,  fi  vinco  vin- 
'CentemTc,  multo  magis  vinco  Tc:  procc<litca,vbicft  cadem  ratio 
▼incendi,  hic  autcm  diucrfrtas<luplcxoccurrit,tumprioritas ,  tum 
quodfententiaintcralioslataalterincq\iitpraeiudicare:  v.  de  hac  tc 
plura  apud  Accurf  ttew^, apud  Negu^:p,  6 . memb.  3 . ».  45 .  quajitone  7.  vbi 
ex Dartolo  &^iisdiftinguit, an  crcditor Primus  juftc fuerit  vi6his,  an 
periniuriam  judicis,  &c  in  vtrumquc  cafum  remedia  ad  euitandum 
circuitum  proponic  . Acquchifuntduoprindpalescafus,quibus  non 

5  obftat  judicati  cxccptio  adtioni  hypothccari.x-.  Ec  igitur  mulro 
xnagisnon  obftabiccrcditoriexceptioreiprofejudicatx,quicftcafus 
ic  tcxtus in l.fifundut  1 6.  h.credUor.  5.  de piguonb.  Videri  pofllt  incpt^ 
(iubitari,ancxceptiohxcpofllcnocercciproquo judicarum  eft.  £c 
umcn  dccopotuilIcdubitari,argum.  ptcbct  /.  eutdenteri6.  de  exc.  rei 
htd.  vbiJCtusair,cflccaidcntcriniquum,vth2ECcxccptio  proficiat 
ci  coQCra  quem  judicatum  eft :  &  forte  rationcm  dubitandi  fecit  no- 
Tau9  ,  ^usper  fencentiam  videtur  induci  /.  alwn  xjf,  dimuation, 

vcipo- 
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vel  poncivlus  cft  cafus  crcditoris.igentis  contraaluim  pofleflorcm, 
qui  rcm  inccr  aiios  judicaram  obijciebat.  £t  fadt  huc  l.^a  tc.  9» 
S.  i.  fii  fia.  dt  ra  uid.  vbi  4adcur ,  6.  obijciatur  rci  jodicata;  ex^ 
ccptio  rc^Ucari  oportcre ,  de  ce  fecundum  (c  judicata.  £t  ira  om- 
nino  li  ciccliror,  qui  poflcfl^ioncm  per  a(flioncmhypothec.  confecu- 
tiiscrt,amillaponc(rionc,riirius  caticai  adlionc  agat,(ncc  cnima- 
^liam  habet)  &c  ci  obijciatui;  rem  cilc  judicacam  dererccuudum  ie 
judicata  debet  replicace :  quod  9c  explicanc  bend  Airr.  &S4dua.m 
dUl, Ufi  fundits.  § .  (retiim,  it  fign,  ^  ex ijs  St^^f.  8. fiv.  i. ».  4^«  Re- 
snouendushic  cfl  cauillus  ,  quem  concra  d.  $,5.  taouct.  Anton.  Tab, 
caf.  1  o . decad.  Ait , eo fpcct.irc  d.^.^.  decifionem ,  vc ne Uris acfli- 
matiofaac,  lcd  ipfam  hjpochccam  crediior  confequatur,  ^  confe- 
qucndi  hancranonem  proponi  putatinW.  §.  5.  vt  iccrum  poll  rentcn- 
tiam  cceditor  agac  hypothecacia ,  &iip9(1e<Ibr  obijcia^  excepc.  rei 
judtcarae >  rcpliccipetitor,  rem (ccundum  fc  cfle  judicatans.  Qttid 
ergo  (inquit  F;iber )  porro  ficc ,  fi  rurfus  poflcflor  conclcmnr.tiis  vcrc 
rellituarhvpothecam  .'Nimirum  quia  fccundaviCtorianihil  amphus 
tnbuKCLcduoriquamprima,hypothccariaaiia  ^utlus  crcduor  indi^ 

j^ebk     ica  p  rogreiliis  dabirarin  infininsm.    Ita  Fabcr  contra  etun 
ocumdiipucat.  Sed  cllcainngntscauillario,  nec  quidquam  neccG- 
ofiim  eft ,  vr  illi  loco  adfingamus  incptiflimam  (enccntiam.  Dico 
*hoc  vcUe  Tribonianum  {  fingamus  enim  ,vc  vult  Faber,  fcriptum 
hoc  efle  a  Triboniano  )  pofldlorem  condemnari ,  vcl  quanti  crc- 
dicor  mhtcmjucauerit,  vel  crcdicori  redicucndam  rem  pignoratam 
adiudicari,itavrinhocarbfci(io  de  reftiturndo  (ubOftatuir :  quo  ca* 
&  vi^  pofteflbti,  (Ireftituete  nolit,juxtafuri(pn^ntiam  Tribo* 
nianeam  ,  vt  vocat  Fabcr  ,  rcs  militari  manu  auferrur,  &  in  crcdi- 
tovem  transfcrtur ,  qui  promde  ,  conrra  qi^am  incpre  puratFabcr, 
^ozi  opu$  noua  adhonc  habcbic ,  nili  fortc  poilca  amiicric  po^ci» 
jfenem :  U  cum  rurfus  aftione  hypocnecarta  £c  cpntra 
fxceptionem  rei  judicata:  replicationeivr 
pcadi^  vrcrtir :  quseftd.  $,5. 
. .  iententia.  . 
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Cap.  XVI. 

1.  Creditor  rwcit  dowitium. 

2.  vfinapto ati perinut  uts pignoruf 

3 .  Qmd luris  ,Jt rem  vft(captaMmctrit(n£t9r,&  hm(  deSittr filuerky. 

ciaustuspotiusfttyanMuwMiMtMadmaui 

4 Vfucaptone  hodie  perimitur  ius  pignorh . 

5.  Exfl^a  d^erjouU Uoiv^&Nej^^ mttritfpu$.&  hj/fetbtemi. 

»  • 

DV  plicfterbxoexcepribnon  ol>ftata^6ni  KypotHecatisB.  i.qiiaii<^ 
doadebicoreipfopoflcflbrdominiumfeieftconfccurus ,  c^aat 

fcilicct  ritulovcnditionis,donar:onis  &:c.crccpit.   Etcnim  ,vt  (uprl 
di.\imus,domin:um rci pignorararniancr  debitcris,  &  non  obftante 
pignoris  ncxu  m  alium  transfcrri  potcil,  &;nimirumcumonerc  pi- 
gnQrisj.cukis  j,are  &  ipfl  debito£i,&  nouodominorem  creditOEeiiin' 
cit.Hinceft,quodcx.duabascaufisreseuinci  dicitur,jurcdominij  8t 
jurepignoris,quod  resaliena,  &quodoblignta  hut.  lilameuincit  ref 
X  dominus  ,  tanc  cuincit  crcditor,  licct  doniuius  lir  poiicllor.  Dcinde- 
non  ob(latcxccptioclommija<iijoni  liypotiiccaria:,  quandoquisrcra. 
jam  pi^noratam,  jufto  titulo  ab  aliquo-acccpit ,  camq^  lcgitimo  rcm— 
pore  vf  ucepir  tnam  Bccicadoininns  £i6bis ,  cre<litor£  exceptione  do— 
minij  adquidri  repeneicpoteftj.id^iwcDnftiuiiei  multis  locistradi— 
tumcfl,quodvfucapioncjuspignorisnon  pcrimntur/.i.<i.  i.depigno" 
rihus.i.prdfc!,  yl.vfuiipto.-^.C.eod.l.tujloerrorc  j^.^.^.  iicm.  wur.tt  5.  dir-- 
fucap.l  cum pofiuUjfem  ^^4.^.1.  deduiiiuitnfcdto.    Cui  obitarc  vidctur,. 
quodinalicciate,  vt  fiipidnimus.pighus  non  confiftat.B.eipondebQr. 

grtindevideri,  vbi  pofleflbr,qui  a  debitore  cau(amhabet,dominus: 
^hise(l,ac  fi  ipfidebitorixiominiumfupcrucnifler,  &ipfcmct vfii- 
capioncm  impliflct :.  &  vt  iplc  vfucapcrc  niaximc  non  porucrit ,  forte* 
quiu  non  habuit  bonamlkicm , tamcu  tilud hic  fufiicerc  dcber,  quodu 

£racbuii  debitor  pofleflbri  cau^mvjfucapiendi :  at^ue  itaadeftie^mt 
unc  vcpoftea  coniir  metur  pignus,prodcft  cteditoti ,  quod  leosiuk: 
bonKfiilei  poflcftbc;:iicinex.aduerraaliqiiando  ptoafeft.debtttm,, 
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'quo J  bonjc  fidci  polTcHor  crc d iror  fuir . l.Ji pi^ttore. ii.^./t puds,  Ae pt^n, 
.dd.  led  nequc  neccilc  cft  poneic  qiiod  rcs aliena  pjguon  nexa  hirur, 
iiam  6c  res,  qu£  dcbitoris  propttAhiu^rtefdani,acUlii»n  pcrueni- 
te  poceft,  ([uiBonaificle  ^.ittftoxiculojTeiUii  accep  em»  viiicapiofie^fi'' 
bi  quxrere  dominiuiTt  poceft.Ec  lioc  vcique  cartteuinceccenijcnedicor 
adomino.     Vcrum,  lidcbitorcreditoriadeptopofleHioncm,  necu- 
niam  loluir,  poccrit  rem  d  credicorc  repcrcre  atfHonepir^noi  arina; 
■  quoniam  roiucapecuntares.|am  cd  apud.ccedicoicm  hnccaula,  ncc 
^  qat<l<iuam  ptaecendeie  poreft  creditoc ,  qao  mmus  eam.ieftitnft  de- 
bicori  ,qtiam&  pcxdoni  reftituere  cogicariJ. ii.'§.iJ(f^0..4^.  Dc- 
'  bicoreniro  nonagitrci  vindicationc ,  ledex  contraftu,  ncc  adeo  hic 
obftat,quod  resfucritalieruij.vtciDd.notat  Scgu^.  p.  6.  m.  z.n.  17. 
Porco aucemcurlus,qui rem vfuceperaCyrcmquxredicuca  fuit  dcbi- 
.cori,abhocpera^oneminccmdomim|  jureeuincec,  acque  itaj&ec 
ctfcatcufqaem nocac  Accaiixas'ml.y^C.deptgn9r. vbi.fiiadicdebicoti 
vc  foIueQS  creditori « fadacfibi  cedi  fos  credftt>cis.  Sed  ikni drcnicus 
,hicnuHiiseft,vbicnimfi)lutapccuniarcmdcbitor  a  crcditorc,&:  ab 
hocrurfus  auocaui:  domiiius  ,  fifticur  adio,  qium  amphus  nuUara 
ytpotcrolutodebicoico  ircaAioaimum poilciloremmauerecredjioc 
j^poceft.  XraAaac^faTc  Ddv  an  nom  debicor aliquod  habeac ,  ^fu.  fone 
iniit  dominus  ,-^emediaro,qttoiero«qoamaUus  vfucepicydc  quam  jaib 
adcpcusefti  cetinerepo(Iit,aucquararionecoDrequi ,  vcquieamviu- 
cepit  excludatur.  Et  duplcx  quidem  proponi  vidco.  Alterum  eft-, 
quodjamex  Accurfio  retuUmus,  vt  dcbitor  pccuniara  foluenscurcc 
ubi  cedi  jnscrcditoris,quidonnioopQCeBtioreft>/6creniediumiftud 
probac&fequitucNe^M«,ifit/f/i;p.'5.iNm6;).]i.  j^^.^f.fi  tdmam&dj^ 
rttmiftud'fapic :  qitin  8c  rario  refragari  videtur  ^  xquicas.:£c  de  a£tio« 
nc  pcrfonali  nonpoteft  eflc  quarftio  ,  cumadlio  &  paftio  in  eodcni 
fubicclo  non  concurKint,& vtique  nemo  (uipfius  dcbirorcni'  pofllt: 
Sc  vt  Seruiana  lcoriim  cedatur  rattoni  non  conuenat ;  cum  &i,  pcr  folu- 
donemtxtin^  debitOj^aAio  hypocbecariaiuiUa&pecfit  rtieqoe  hic 
eftadnmtebdascolor ,  (  vtcunqv^egoz.  ilium  defendi  pofleputet 
p.6.memb.t.n,i-;:verf.ft4fim}qai  proponicuFih  LMad^hm  jfiMfibit. 
vt  pecuniatamquamcxcaufacmptionisfolnta,&itaa6Viocmpta  cen- 
featur :  vcl  quia  racioni  juris  repugnat,vt  hypothecaria adio  fola  (ub- 
fiftac,vbinullumeftdebicum ,  6c  prxccreavcipfedcbicoridetur :  vel 
qmaium  debcteiiidiiaao  juds»qaiardominiontper  vrucapionciii  al- 
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tetUdjedc :  iniqaitas  enim  illa  Bxcrit  manifeftior  in  cafu ,  qoo  i  pfe  dtf* 
bitor  in  atium  rranftulic  rcm  qium  pignori  obligauciar.  In  qu.inl 
ircni facTunr,  quae difputat  Don. II.  difngn.  ijp.  vh.  fuh jiu.  Rcn  cd iu m  al- 
tcrumeft, vt <iebitor rem  in  (olutum  crcditori  rclintjijat.  Q^ioci mco 
judicio  DoneU.d.locoxc&^c  nnprobat :  quoniam  rcs  non  cft  dtbitotis 
aropltos.led  jam  per  vruc.ipioncmaltcii  4;:a:flta;&'vcr6dariin(bltt-  . 
cum  non  poteft  res  aliena ;  <S:  (\  dcrur,cum  hoc  tpfovendicenfcatur , 
dcbii oi  domino vtili ncg. gc fl. .Knrionc tcncbitur /. nfcripfvn.  ii.^.i.dc 
^{jh.ptgn.  l.iiumr.    C.  dcr^i  ri.i.!.  vtu]-,  cum  it.i  tiansfcrii  a  dcbirorc 
nondoniinojincrcditoremdominmmnonjjolllt,  jurc  pignous  iu- 
WtOi  doiirinas  rei  ,quondara  credirorem  per  adioneman  tem  poceiic  * 
comieniie* lUad  autemrationi&:)u  iconaenk,vtqaivrttrepit,at'' 
dicocivcenciaCHonc  hypotliccAru,  oiicrat  pccuni^am &  ab.eoa£lio» 
nemcontradcbitorcmfibi  ccdicutet.-quodbenc  noi^iSalic.  inl.  vfu' 
r4/>w.7.C.(i*r/>/g«.  vbiicidcmti.rclat,anrcmcdium  alu|uod  iiabcatdc- 
bicor,&magisinncganrem(entcnciamxncUnat.  llludauccm  reme- 
diuinprodominoqui  vfucepic ,  vc  ofteratpecnntamcicditort/  hartc 
qaoque  vtilicatcm  parii  dominovqiiod  H  aliSs  credicor  eiiiftam  reni 
pi;'noratAnivcndat , ci ,  (]ui  vfiiccpir ,  3<ftiocrit  inurih"scontracmto- 
4  icm,  ncc  fortc  coaiia  aliuin  Iiabcbit  rcgrcliiim.i^iod  autcm  diximus 
iiacJ:cuus,pci vfucipioucm  nonextludiaAioncmSeruianam,  vidc- 
tttr  hodiccire^&biacufnrliqaidembodierAtantam-vfticapitur  v.  c- 
immubUis ,  deccmaut  viginriannis :  cuius  remporis prxfciiptio olim 
cxcludcbatagcntcm  hyput'ncc3ria.7tlionc  i.  i.  6~  i.  C.fi adit.cred.l.rlr. 
C.deobl QiioJ  cu-n  liibhuum  non  fir,     pcrnouum  jus  luftm. 
LvH  C.dcrfuc.truKif.  confulo  'na(iienus  pra:lcLiptionum  &  viucajpio- 
num  j  u  le ,  res  immobnles  hodie  non  amplittibie&nie  vtoUm ,  (ed  de* 
ttuimdeccnnioaacvicepnioqttjnancar,  re€^dfceffltts  hodie  per  v- 
fucapionem  perimi)«spfgtiorfs  :8cade6{ierneoeflaciam  conrcquen- 
tiam  (liPi.i  jitatos  textu^,  quibus  jus  pignoris  pcrimi  negatnr ,  cfTe  ab- 
roguo<;.I(.!ciTiqae  iiodie  eft  tcmpus  quo  adquiritur  dominium  ,  &C 
quo  prxfciibicyr  jurc  crcdico; is  in  pignore,vidcl.  v"bi  paiiccr  crcditoc 
Sc  dominus  pne&ntes  vel  ahlentes  raemnt :  de  quo  piara  dicemus 
infjib.f.in  qiufi.defolu:.pifnori$fnpn^inftiomw,\hi  etiam  vidcbmius  an 
"hadlenushr  ^rfucric  diricicntiainter  resmobilcs  &c  immobilcs.  Sanc 
tionaliun  lc  niii  .i  qu.-int!ratc  tcmpons  ratio  fumi polic  vidcrur :  cur 
oUinnonvfucap(ouc,(^uxbicumOjXricuau)  abioiucbacur,  fcd  prx- 
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icnptione  x.vclxx.annoiumexclurafuenca(^iohypothccaria,vnde 
in/.i.C.jf4rfir.cr«tf.dittcuratifnfilenmimdidcur<>bftare  cteditori,  qUi 
poft  X.  au c  X X .  annos  pignus  vi nd i cat .  E c  \  ci ifli me  TrtuU, Atftgn.  tb. 7 . 
in/w.aittjuod iftisa^ionibusSciaiana: vel quafi  aboruT  fidei  poOcf- 
foic ,  dccem auc  viginti  annis prarfcnbarur-  Ei  niiiui  Hummini  <\ui 
ibidcmmRcfokit  lentcniiauiiftamnonparum  a  ratiorit  juiis  «bct- 
cate&ai»bon«rcjpronondat.  Etipfevero  ,  quodcti^mintccminis 
honx  iiilei  po(&fiorts,  hxc  aAio  dcmuni  xxx,  annis  finiaror ,  probari 
-pticacpeH.  y*htff.XiJkfrtfcr.  tng.  am.  |f»ca^iUHn hxca^tio  contta 
xxtrancos  dctcnratores camo  tempme  finiatur :  in  qiiam  rcTTi adducit 
i&l.  j.C.  f(?<i.  vtex  quaciiamacStionibus  in  icm  triginta  dcinum  annis 
prslcirbitur.  Scdapcrtc  crrat.  Itacnim  nec  vlucapione  antc  luftin* 
3nec}>oft  euni,perac.auc  xx.annortTmipatinmtonerecuraftio  tn  rcfn: 
^o  nihil faliius eft autabrurdius :  nec  qui(c|uam  dubicat ,  banc  c  (Ic 
dd.S.  ?.c^7.(ententiam  ,quod  rriginraanni  llnt  extrcmum  i'l  'cl ,  nd 
quod  viquc  omncs  avilioncs  (  puiuiscxccjnis  )  ponigi  poltun: ,  aiini- 
mc  vcr6,quodomncs&iempcrranto  icmporc  viuant.  Ec  pisccica 
-errat,  dum  vcipondetadl  i.i^  x.  C.fiai», mi,  ibi  non  de aOionum» 
fcd  ipfms  retpignortttfprcrcriptioneicfctibi.  Etcnim  i.  ptoprtd  fiC 
rubr;!ireiloquendo,prz(cripcio,non mipOus,icd  a€tiQnis.ptx&ri* 
ptio  cft,  &cxccptionem,qure  adiori  (>pponirur,iignilicar.  Dcindc 
adquificaic,  nccctrum  cftadionem  ,  quam jtircdominij habctalr- 
ter,cxtingui.£thy'pothccariaa^io  quod  olkn  exccprioncdominii,& 
€ttc«xclura.nonnietit,iamdtxifnus.  OteKXfiunexraCionefnri^  ve- 
terisoponctdtftingtttimeradqairendimqdos»  anitnccx  jurc  Qi^id* 
ttumrccnc:li!iuSgencrismodus  crat  vfucapio,  qua  complcta  do- 
miiiituri.ilrciius  cxrnigucbarur.S:  fuTiul  ipfari<flio.PoRciiorisgcncris 
ioprxdiiipioumciahbuscratadquircndimouus,  qui  diccbatur  prae- 
-icriptio :  itavtlnperefletdomtno  a€liaquidctti  dtrcda  contra  pc^f" 
'jbrem,  (ed  qucpcr  exccpTioncm  tcmporis  clidvb..tur :  &pratcrea 
p;>fIc(]ionc  nniina  vtilis  aclio  dabatur/.  ^.infs.pr.  C.dcprtfcr.^o  ann,- 
q-ixi.uic  Hunnuisignoratlc^  iderur,dum  icm  pra:fcrrt.>i ,  Sc  pra:fcri- 
•bcnti  cxccptioncm  dommij  dari  ak :  tanto  pciU3,quod  ha:cad 
a.c./^{/<t.frfli.accommodat.  Icem,  quod  fuTiplicitcraic,  qXiodrei 
vindicatio  dircdla  non  nifi  longilTirootempoKnniacnr:  quod  prx-' 
fuppoiicavrttcapione&ilumvciquecfttquacciam  pofita»  ncccilceft 
^UJOiAdioaemipfoJttie  finud;  vrpioindci:kfaliumiic,i|ttod  rc  ad- 
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quifica  tantum  in  conrequontiam  finiarar a^o.  Sed  &  fi  vemm  \  * 
hocialcetn  ,  quocladiopcrcon(cqttend«niintacur,vtip(eait:  qna 

frontcreprehcndcreaudctTicuricrum,quifimplicitcrio.aut  lo.an- 
nis  his  adlionibus  prxlcnbi  aic.  ka  ic  ics  habet.  Olim  vrucapio  breui 
i|patiocucumciula,&obidnon  cxcluiiensSeiuiauam  cantum  in  rc 
i>ilfmobilib4i<t9cpK«dfisibUj8cinrisIcaliciIocam.Tiabcbat ,  noQ  iii 
.  pnediis  prouincialibus  (  nifi  quse  jus  Icalici  foH  accepi  (lent)  in  quibus 
•tamen  pUcuit,  non  jure  vfucapionis  &  dominij ,  (cd  diuturox  poflcf^ 
/jonisacfcndieum,cjui  rpacio  lo.  &  lo.  annorum  bonahde  rcm  & 
jufto  citulo  rcnucrat.-  quandoq«idcma:qtiuin  vilumfuit,  vrpoiielloc 
■poll  untum  ccmpus  tandcmcUec  (ecurus,&Ulcncuim,negliigcntia  ar* 
qaetamlong^,dominoAaceient..ItaqttecumiecepnimeiIet,  vt  ^oA 
lefloctantitempodsU«et4iotidominus,e.Yccptione  xemporis  dchm^ 
ckrerurcontradominum.rario  non  obkura  fuafit ,  eundcm  poflc(^  1' 
forcmhactempoiis  cxccpcionc  dctcndiconrra  creditorem.  Ec  niiiu- 
xumvcpollciroriicicio  vclcxtraneoha:cexceptio  daiccurcoatca  cce- 
ditocem:oam<ontnfipIumdebitoiem&eiasheiedem«  'diim  aOto 
hypo^ecacia^o .  annis,  vx  quidem  conftitoium  eft  in'(.7.  CMpnftx, 
}0.«MI.  Q3od!anfiici$rationicontiemac,dicemus.JfB/.  Ub.  5.  d.loco  in 
5  q.anpr^criprionepi^ntisfoIuatur.  Avi{kzti\ioco  adlioc  caput,addo,quod 
Moi^. dc pign.  tnpr.n.i^. Negin,.p.  i . w. 5 .  cicca pra:( c rip t i on c iinn te r p i-  ' 
j^nus in  fpecic  didum  &  hypothccara  iiancdifrcrenciam  ptQponunc: 
quod  cottra  pignusnon  curracpra^cnpriOf  at  beii^  cqntra  hjrpocbe- 
cam.Sedeanimiscra(&eftdiftiadio.&di/putacio:>cam  ^lcro.fic  li* 
quidifllnHimadioni.quarperrenimnaturammouerinonpotcft  ,  &  •  - 
a  nonpoiridcnrc  contra  ponidcntcm  nulla  ration«  pra:fciibi  pofle,  vt 
dcco  non  nifi  ineptc  dubitari pofllc.  Hunnius  vci6.udTrml,th.  i.m 
fit,  negatie  hancdinerentiam  adraittete  poil^  quia  nullo  juce  fit  tra- 
dita»Anver6probandamcft,ro]emIuceteTnmeridie  }.Ai  enim  in* 
qnit  HaoikiaSt  fi  credicor  rei  poflcfllonem  amifecic,  quid  imnedir, 
quominusprfflcripriohabcatiocum.    At  cnim  quis  deeo  dubirarf 
lam  enim  hoC  modo  pjgnus  induit  naturam  hypothecac    £c  vei:^ 
N^<x.C^M^««»poauntcafiimcredicorisponidcniis,  non  eius  qui 
4uni(eritpoIIeffiaiiem.  Et  Neguz.  hanc«ddicradonem,^aod 
nihil  poffic  impoacii  cur  nonegerit,camJem  • 
.KOiperpoiledecic. 

• 
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C  A  XVll, 

lie  excef$t$H€  excujfwnis  an  &  qmteniM  htdcM§*  • 
.  niobjieu 

« 

fi..  SlMflvrew  tildtetikligittm^SmfMiit  perfeqmtrt£t»r,  wmftrm  eon^ 
nnt9dtbitort.&tt.6, 

-  Z.    An  opusJtrJpeciMi fetmntia fiiperexcufionc, pojftjfores  cn.tndtr' 
3..  Att  optts  €xcupone,fi  debitor.  rmUtt-ltndettteMiCMIuru,^  mtL  b96> 

ita  C.  deptgnoni)..       .  '       .  " 

4.   Qiad  tn  ptgnm  in  jpccie  dSffet' 
5..         innominit  pigmti. 

7.  Quidincau/uqntlwexaqititdtefmtd^ 

8.  ()utdfi  debitor  non  pofit  excuti. 

9..  AncreditorteneaturJerHareordtiiemtnterfofftforet. 

T  Vrc  veteri  ante  luAinianuin  excepcioBxcnoirabftitir :  veniiiiircac 
->  illo  j  ure  ex  duabus  pcrronalibus  a(H3onibns,qaaniin  vna  contra  der 
biforcmprincipalcm,alteracomperebat  contrafideiuflorcs ,  liberae— 
lcfikiocrcditoriserat ;  ita  Sceodem  jurc  cledionem  habuit  crcdi:or,. 
aii.mora»te  dcbiiorcjiprum peribnali  a&ione,.an  poneflores  quot-' 
«anq;  adMme  hypochecaria  cdnenice  vttUfetsvtfibnaiit  diiefce  texnic 
in  /.  (hj}r.i^.i:petfieiit:i^CJepign.Lmtilier.x^.  Quipot.Lvli.  CdeOb.&acl^ 
Necobftat  huic  renr<nti?;quoddiciiurin/.rfft/f£?m.Jo.C.r/f/)f^«.dc  pri* 
faciendadcnunnatione.- vel  quodillatantumneceirarjaell ,  vbi  con- 
Venireiprumdcbitorem  vuUcrediCDr:  vcl>quiav.vc  Accuri.notac ,  id 
hamaQitacis  tanmnreftV  &:vcbaBiiati8'rnonnecdficacis^velpoiias 
qtiia  aliodeftyvnde  cantum  denancuue  debitoa vtibloat».  &  eum  in^ ' 
terpeIIare,vtconftituacurin  motasdtra^quam  vt  hypothecaria  adio*  , 
ne  rcs auocctu r.  merito  non  fiiir permittcndura: aliud , cxcutere  prius- ' 
dbbitorcmmftitutaadtionepcrfonali.  Et  hoc  in  quauis  hypotheca 
obtinuit..£ten:atnimi5per(picueFaber>quirciibirdf^f4i/^5'.  err.  ie-> 
eosobtinaille  in  hypomeds  qaiBosuiscadtis,nec  pofleftbresbis  con- 
venirc  potaiile,antedebicoiem  principalem  excuiiuro.,Sememia  hxc 
fairifllinaeft,pcrtcxt.gcneralem  md.l.perfecittione.C.depign.<mxex  ip(a 
aacura h7£oaie^acis.adtiom>!CQafata(ac  :«eque ».di)iu  coforem  iua: 
•   '       ■  iandia- 
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fanctioni/nN.^.  quaciit  luihn.idomiriflet.  Ncqucjuuatquidqnan» 
Fabram  i  hitfihis.^7de'mefifd:nam  ficacplarimis  priuilegiis  fifco  cq> 
lultaineftiDedamnuinfenciacJtavbi  nullum  penculum  cfl  damni» 
priuilcgiisfilisvttncccilc  non  habcc,nec  vci  rolec,&  Hicu.sfcic  tacilcm 
cxecurioncniconnafuosdcbitorcs  hahct ,  &  proptcr  (lifpcclam  hfci 
potcntiai  j.non  tcmetc^vidpoflcllotibusrcsauteacc,  pccmittcndum 
hiic.  E'.  Impp.ita  jus  hoc  il:acuerunt>& Tub  bono princtpc  cavA?  tiTci 
iaala-eft.Ecnimispuc  ilcargumencttmefttFifcttshabens  cadcam  hy- 
porhecani prius  deber .igeic  concca<kbitorcs  (uos.  Ergo  omncs  qui 
tacitas bypothccas h.  Ucnt^id facctc tenentur.  Porro cxcuticndj  pi ius 
dcbitoruantc  hdcii'  loris  necclTItas,  idcoa  jurisvcceris  rationc  tuic 
aliena,quoniam  ckctjonc  aUeiuinus  altcr  libcrabatui,  vc  appaicc  vci 
cx/.Wf.Cjje)i<i^M/vbi.lQftio.&iftacl  mucauic.  Qu»  tamen  latto  m 
noftria  tetminis  ceflac ,  ob  natuiam  realts  a&ionis :  &  adeo  ceflac»  vt 
ncccondemnacoquidem  ceo  coUatut-  adto  hypochecariat  vc  patlli» 
poftdiccmus.  Sed  nihilominus  luftinianus  purauit  vrprinsconuc- 
niantur cum quibus aiium & concradum fuit ,  quam  tcitij  poflciTb- 
rcs :  Icaquc  non  tantum dcbitorcm ipfum^fcd  ctiam ,  fi  qui  fmt ,  hde- 
|nftbres,prittSVolaff  coiMieiiiri,quameacur  adrcnim  pignoracarum 
poflclforcsr/.  N.  4f.uf>.ixxc{\izAz(axt\^i^c^authftdboit(.cMobUg.& 
all.&auth.bocfidcbtTor.C.dc^t^mrthus.  Atq;  h.cc  jurisnoui  ics^nla,  ha- 
bet  camcn  cxceptiones.dc  quibus  traclat  piohxc  Kiju^.p.S  .»:ii>ib.\.n. 
1  i.cy-yr^^.Et^uiarcsnonindignacftjnos  quxproponit  ibi,lub  cxa- 
X  men  voGabisniu.Iiihtoifc«.ii.amptjaccegulam,quod  &ruper£idaei« 
cttflioneJudicemoporceatpronunciait,^fideittftbces  femmqi  po(^ 
fcltbresfui(&dcacoi.£^iftodcacionijurisnon  conueiiirepiKO. 
vulc  luftin.^tpriusagarurconrradcbitoremipfum  (  ita  cnim  excu- 
titur)  quianfitfohicndocxiais  ju^iiciioftendit ,  &  fi  conftct  cxccu- 
tioncmcontracondemnatum juxtapia:fciipttmimodum|ure  &  Lc-  . 
gibus,fierinonpofte,mi1Ualiahic  lencenria  opus,  &  cccdicoris  in- 
cenciocoinxapofleiIbresilciseftrundata,tancum abcft,  vtad(cntcn« 
tiamruperexcuflionefcrendam  poflclTorcs  ihit  rirandi.  Porro  hmira- 
tionesquasproponitNc!;;.  communcsfant  aut  ^  ropriar.  Communes 
dico,quzetiamin  tidciuirioniscaulalocum  habent:nam  6i.  pec  (i.  N. 
4.  fideittftorestatcquam  pofltntconiieniri  ,pritts  debitor  pcmcipatis 
eftexctttiendus.TaliseftumitariOjVolgotecepca,  fi.debicpr  nbcorifi 
soniklblueBdodc  ^y.N9*l^fiimi»4ir. 14.  Alteia  iimicacio 
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ceft.  n.  \6.  fi  conUAjp^amcicbuocein  vel  huiut  hcicdc  moucarur  aflio, 
«iquaBpcopurmQindiioAdiaidtuiai  pignons,de  <jaaiupca,etiaAi  con- 

>  tctvnomliciedOTi  iiiMidaiii  moueri  pofcO«oiftalimitairio,1ioet<c 
^popomKiiMb:4fiflir/i9  in  Imiilmif.QMpotisr.pzmin  lubttliseire  vidc- 

tur.  quinrciittanoneftUmit«ro,cinTi(/.V.4.  dc  cxtraneis  pdfTcflori- 
basloquatnir.Tcrtialimitaiioinciigecopcranoftra.  Eahxeeft,ii  de-  5 
i  bicor  hypochccamaIienrjeTic,Utc  contia  rcmotapcndeucc:  (^uotno- 
( dpDd.eomiwiiiiiecaccipiunp4Wfr.'fcifiiiir.C.W^f{^'i0r.  quse  dcinmptt  - 
*  cftex!ttfl>Jrfii)||p^.qilt€ft  N.i !  i.{ff,iir9ffiMtMittem.\ c  eumlociia^ 
( componanccum  cicacisaocc  cexcibus,ex  quibus  pciusdebicoreft  con-* 

>  veniendus.De'iilocnim,vt  jam  dixijCafai.N.riz.intclligendum  c(tc 
f  ccxx(cnt.^i^UiumM€mgl9^.inMtb.bocfid£huor  cJepig»or.&ibtd.SMtc.A^ 

mfimm.CJ$djtf^.  EciQtdlKcre  viiieotarlicem  contca  debicorem 
i  coBpcani^^qperhyporiieca  {&d  im  ciedideiimlbie^  iliaadiotte  con- 
;  trafemotadcbitor  cempigaoiitam  alienaiieric:vt!iocca{tinecfinito 
jadicio  contradcbitorem,creditor  poflcflbrem'Seraiana  aflionc  c6- 
venirepoiEc.  Vtcunq;  autc  limitatio  iAa  vcra  videcur,non  tamen  vc*^ 
.  ca  videcur  iitxcxpiicano  ad  ^i.N .  x  1 1  .c/^.  i  •Probibec  ibi  lufiinianus  vd- 
#diitsItngto(af  1 0e  negac  quod  respignoiiobligMaelinc  eifilaiuuifo 
ffldfeAzeiIchocvicioiitq{pfli(i,ica^easred^  vendi  i  dcbicore :  quod 
.  tarnenli  fiac,vulc-vtexearum  prctio  credicori  fatisfiat :  fccundu  quod 
.  emptoi:  hoc  agerc  dcbec.vc  curcc  pccuniam  perucnire  ad  crcdicocera  ; 

>  quodilfa^um  non£c,credicoriquqdammodofraiufiM^videtar,8c 
vciq;  peeimm^iUoatmiw/Zitiiniw^  pro« 
tinuscre'ditoria£Hd4iypoyieGKiaeo|iimemjptorem  dacar.  Qurve* 
nffima eftexpUcacio i.N.iiz.r.i.quam additioad^^  «i.^ttJijb. iMfj^iefrfr 
ftfr,tribuitmodcrnis.&:cx  quapacct,Dd.;Tj^lccami^.ntph'careldeca- 

:  iii  rci  venditae|>jbll  iicem  motam  concradebicorem.£c  eft  vec6  baecnor 

;iia  fceleganslimiutio  ad  N  4*vt  hoccafii nonconsenterdebitocealio 

rceat  agefccowca  po!Ie(rotemii(ed  fcili  cet  contntiblam  empcorem : 

•^idem,vcpatOkqncibaic  rem  folflc^I^ffamnie^eB^ 

^  tari  alias  ^ofRz  culpa,car ad  credirorem-pecuniam  peraenirc  non  fe- 

.  ccrit.EcexiftacxpUcationcifuwr/j.ie/ifigjtf/ff^N.  112.  apparcterrarefiC 

co«,qai  pro  coniponcnda  d.f^.m^camti.^.vcl  mcei;  hvpochccam  car 

»ci  am  ftczpRlfiii^velioterpdl&iaoKm,an  dmfimi  h 

irclnoilyVel  eciam  diter  di(linguunc,vt  inprimisex^fiipcancitato^SaUce- 

to  videre  eft.lUa  Umiucio  qua  n.  i^.loco  5.  cefen  Ncguz.  cerciiltma  cAt  4 

iflttod  N..t.aoB  babeatlociMnia  pignoicia  &iedem6toi  mani- 
"  rw^^  .-r^  ^  ^^^^ 
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feftarawo,quon!nm  ab  initiocx  conucnrionepollcfliopencs  credifcr» 
rc  hiic,quam  &aaui{ain  flatitn  pcdcqui  pocc(l;(ccunclum  quod  ^qtii 
cxpcimodecrctoinmiiflusccsdcrinct,  amillapoirelTionc  vcl  deten* 
doncfMrdcecnpeniiikeapcocinus  ageic  poceft.  Ex  quo  promanaciC 
Negaz.quarca  faUenctaii^iy.  quaectt  priori  fcreeadeeft,qiied  fideU» 
torcem  A  k  pignorata,^  qnam  prccacioacrcdirorc  rngaucm,alie«a* 
ucrif ,cicduoii  ilatim  a^io  Scruiana  conipetat:  fiquidcm  non  mll  tc 4 
5  fe  craditaprccaiio  rogaic  dcbiiorpoccd.Scxta  f\HcnciaapudN(;^M4^.^« 
■  S.iMWfr.i.if.i9«eft  de  noniiDe  pignotlob)igaco.Equid€  lib*  2  xaf.  8  .fup, 
magis  probauimus,adionem  viiIc,qu;sexhaccaa(acompecic  concni 
dcbicorc.cdc  perfonalcm ;  (cd  cx  h  ypothcli  (encencix  illorfl ,  qui  cam 
adiioi>cm  vtilc  hypothccariam  cUe  piifanr,quin  Sc  omnino ,  cfi  vttque 
£ciurepi^onscompccacilUadio,rcs  non  cacetdnbuacioncriupcKis 
^aamconttaprincipaldn8dnineft,agi  poiBtcomnieoffi ,  cuini  no« 
menpignorieftobligatum.  £ftfcil.eacon)nHniisUmiittioceAeNe<- 

Stiz.flceiusbie€racioreddicur,quodipfutn  ius  nominispenes  ipfum 
ebicorcm  pnncinalcm  rcddcai.Sed  &  abfmic  HocconGderandiieft, 
quoddehicociuhii  oppiG;norau}caliuda>ctic^u,mfiiu5agcndiquod 
concra  debicorem  fenm  nabet,non  vec^  atiqoid  alind,  quodiia  penes 
ieh^bcfltyViadalfuni  &ciIerrannrepo(nc ,  &  quod  vciqn^ipecibnn 
debicorisjcniiunonien  obligacum  faic,abirenon  poteft.-vc  proinde  c- 
lcdbovidcanirconcedcndacrcdicorj,vtageTC  &conrraiftu  poflitde- 
bitorem.qui  nec  videatur  prxtendcce  quidquam  polic  /  quo  cxciudac 
iftam  adionem:ciimibiuendocxcepcioncmfibi  ccmtra  funcrediro> 
.  tem  patet $  ( niupc^vl»i hacdcie  &noAHnis  pigooie  disimus,cxpli'- 
.'  ,€UiMieft}hecada1iadconiieniatar,qoam  quod  ipHus  acditot  pete- 
rcpoccft:  vtitavidcaturcclIareratioconftitutioriisr/.N.  4.  quaenoluit 
facileaufcrrepoilcflionemciurq-,  commodu  ccrcio,  (quodtitnofine 
quadamiuiaria^doneccrcdtcori aliarationc poffic  eflcpro(pc4lu ;  8C, 
«xmcniquliettiHmdebStor  ipfe  noUamfotce  Aabeta6tioncm.£thuic 
rcntcnri«£iEnfliaobitcicurl^.C.fiyMA^^  qoittoqaicur  de 

liypothecagcncrah.in  qua  hcfrcriaveniacnomen.nontamenicaad- 
ficit.acqiie  vbinominartm  ;d  obhgatucll.Minusobftat  /.  3,  C.  dehered. 
«dFi0;»i>.iiquidceoiure  v.xui  nuliahabmt  hypochccam.Exadueclo  ca- 
men  difpatati  potcft,quod  prster  ftri^m  toris  nition€,vtilitatifl«an'- 
^g^oosbocp^otisrecept u iic :  iraque poftquaiure  nouo in pigno- 
'r  lequodfammoinrc  va!ct,priuscM:ni!'.  aduseftdcbicor,difficiliusvi- 
idcw  Ytioifta^^ecic  gi^oaiabcaouMiuHV  co^^ 
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tertlum  dcmits  aftioncm.Et  probauimus  dipia,  quod  gcneralisquo- 
qaehyporhcca  afhciac  resfiiigulas,&nihilominusfirco  non  permiC. 
uim  ruittpULisageicconcrjdcbitorisfuidebicorc.  Quud  ii  nonhcuit 
jlio iurc,v]ao  crcdicoresiam  in  ccrtium  qucuis po0el]orc  agcre  pocuit» 
noncxculIbdcbicore^muItominusUccbicnouoiure  :  vbi  camen  rc- 
plicarc  pollicjpeciaic  hoc  tuifle  in  fifcojqui.vt  paulo  (upcrius  dixim', 
contraccrciospoflcfrnes,noncouucntopriusdcbicorc,agete  no  po- 
ruic.Sed  concra  rurlu3,(i  draih»  eft cercio  poJri.irori,is  cuius  nomcn  pi- 
gnori  obligatueft,non  potcrit  lure  nouo  coucr^irc  ante  deUitorc  prin- 
cipalem.Apparetexhis  vtranujacfcntcntiaprobabiliterdctcndi  pof^ 
re.itaque  ia  dubio  quidquid  ctiam  difputct  S^Ucetuetn  l.nomen  ^.C.Qua 
r(spign.{s\i\\xic  tradkat^  pucarim,  communi  opinioni  eflc  adhxrendu- 
Scptimam.vt  loquitur  ip(c,fallcntiam  proponit  Nf-^M-t  n.zo.ad  mate- 
iiam/.i.C.<ir/>igM.et  quaquigencralcm&fpccialcmhypothecahabct, 
.prius  cogitur  expcriii  fupcr  hypothecafpcciali.antequam  rcs  iub  gc- 
jicraUcontcntas,&obligatasalu,pccfcquaiur.  Hoc  procedert  ait  in 
iCtedicoccrQCundohyjJothecavio,  non  autmipertincrcadtertiOpof- 
ticflQrcm,cu! res  non  lit oblig.ira.  Id  quidcm  vcriflimu eflc  puto :  quo- 
iiiam(i./.z  niciturraciQneaEquicacis,  qujcnuriaoccunic in  aliopolTef- 
/ore.Scdcciam  hocpuco,inepcam  eflciftamlimitarionem  ,  adregula 
propoiuameA'N.  4.^.  z.juxtaquam  ante  poflcflores  debiroripfeeft 
couucniendus :  nain ad hancrem  nihil pertinec,quod  tra&atur in i./. 
2.C.</t;/>/^M.Ethicjamagimufidedcbitore&:^oflcflbrc:non  de  duo- 
.buspoflefloribusjvter  ex  ijs  prior  fit  conucnieiidus.de  quo fub finJbu- 
iui cup. aliquitl dicemus.Scqucns limitatio apud Nf^tfcw.ii.eft, quod  <» 
.inca(titacKa:hypothecxuonflt  opus  excuflione.-lcd  ea  haud  dubic 
faliacfl^iSc ab ipfo  Ncguz.ccdk^  improbaca ,  vbi rctert communcm o- 
pinionem,quodh.t(5lcnusmvtraq;  idcm  liciuris.Ecnon  malemonct, 
plus racionisefle.vt  quicacitam  babet  hypothecam.piius  tv-neatut  ex- 
aiccrcdcbitorcm:  tiquidcminterminis  huius  hypothccx  jam  ohra 
cxcufTio fucricneccfl.iiia  pcr/  Mofibis.  ^jMturefifc.iund.t:  i . C.  deibH' 
jtpt.fiJltdcb.Scd  nos  fub  initia  cap.monuimus,fuiflcid  (peciale  in  fifcou 
Nona  limicatio,qua  Ncguz.habct ».  15 .  quod  mnlier  poflit  no  cxcuflb 
maritoconucnircpoflcm)rcs,abipfo>Jcguz.fcrcimprobarur  ,  &ea 
fanc  falij  cll.Sicut  6c  decima  «.z8,  q?  cxccpiio  hxc  cenct,vbi  fola fadb  y 
veritate  infpedtaproccditur.EtraTio.qua  rcddunt,  ^>  exceptio  ifta  ex^ 
cuflionis&  ordinis  no  coueniac  *quiiati,(cd  fit  de  openb"  juris,vtcuq} 
picriq;  cara  ptobcaCj  vt  \idetcc&exGMLi.obf.  i-j.n.\-j.  Mynf.x.obf.\^. 

«*v      •  ' ---^»        1  ,  1  .tjnaiu- 
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Oin^f^o  falikeft*..  Kam  ja  dubio  rercripn  Impp.tiiot  iiitroN|ii4^[^ 

corrigcndi  veterisrigorisgratia  .•quoiSc.  m  cxccptionc  cedcndam^} 
&dtuiiiQni3  apparcc.  Nccdubjumc{t,<juiu£quicatisrariomouerk: 
liiiliiitanuiD.quxriudet  vc.ppcius  debicos  (bluar>  quam  vc  poileflio  > 
terdo  aufitratar.  £t  optime  BaMot  lelansil  11^«..».  5  d » aBuiAdiiet*' 
tk,commicti  fallaciafla  Homonymiztn  vcrbi^  wi^i$\viox\  tnaxcL  de  na^ 
doordincjurishic  aumitur.fcdvcRald.loouiuseft,  deordinepartiu. . 
Ideoq-,  monct  Ntt;az.  po(rcUbrctD,nc  excipiard6ocdine,fcd  dciacet— . 
eflc fuo,quod  jpiaDi incecilc rednere pofleifionem.  Sed iila nc^&bi^ 
l|M/cdpaddaauaiitioetequqiiiamitjd«if  ' '-^^^^ 


«jaoocdiaeqiisnatar.Ec  hinceriamiucelligipottft^fairam  eflc^eoittat^ 
ieilttntjam,qui  in  cauii9,qt)ibus  de-plano  &  lummaric  proccdimr,Qe«' 
ganthuicexccptioniellclocum.Vntiecirr.alimiratiocft.lifuperdebi- 
toa>nfc(^mUcinilrumentum,quodvocancguareou^acumv, 
tS^re^impcabatNe^z^uontiaiMi&iLbM^poufiii^cem. 
niqi  limitacioeilUidebitornon  poflircexcnti»vclati  £a^[ 
l^praefcripctone  xxx.annoium  ikfinitt. .  Veiom  vtiq(  exempifi-bd^' 
noncedc  ic  habet.qitonram  foliim  conrra  dcbicotcm  &  ciushered^iw^ 
hy  pothbcaria  durac  xxxx.aQtus,non  concra  excraneum,qoi  vciq|^ 
prxicnpcione  xxx.annorum  tutas  eitRcdlius  cxcm^.gffl[^jg^l»iyfjR 

ce^lfc^iccea0K^ign"^>^^  ^  Seruianx  a£lioni  ndbaiQiij^  w.x.iii^' 
i«tdoiimu9«d^probiicSaJTC.(n  Auth.htjidebitor. C.defign.nu.  ^.qutfi-  io4;>. 
SedhxcdeidaexccptioneplusfatisA  Ceteraenimquandobsecexccn- 
pno  ficopponendaex  aiia  quz  communia  funt  tideinilpribus,  non  li'-  - 
oechicperiequi,  &t  viderieapp0unt  apud  tJegujcf.-^itiiilliMk  n.^4.&' 

pbflcdorcs^qui  respignorarascencnc,  alifcjuis  ordo  ntieroadiif.lFihfltojj^, 
debitorem  pluraprzdia  vnipignorata  diuotfts.  temporibusalifenafl^, 
an  tcncbicurcreditocadlionc  Seruianaeum  pofleiTdccm  ^nusconue<<^^ 
ake^qtti  bteuioticempott  reiDpofiiHec»6m  q^ifCn  poibetiiiis  les  tcaa^ 
tft^fliki  Quod&i^  negandaibeflff  ^i|oniai»|(b4il^NtLix^i 
llStuciOtVt  debicor  prius  exigatur,  ceceroquin  nibil  tantatam 

Jipcericigitordebuorc  priuscxcuflb aftione Stftuiaha ercditor pa__  . 
brempro  arbttratu  fuo>ciuemcumq;  yoIec,conucnirc.^(i]xFat>er«^'. 
^  '5[u<«Md.^.gtaaii0f  tUclapfusciV,  qui  ^(ctonMfiem  li^plBniai^^i^t 
^abeo  oeditpteiqqttadcaiii  bjFpothfccam  hiib^||||bi»c&cili 
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Txin  gencralitcr  vcrum  hoc  non  cft:  ti\m  incptc  hac  adcomnnodarur: 
cum  tcxtusgencralis  Ih/nN.^.nccdanpoflirrario  vlladiucrliiaiis:F.c 
niliquuinominatimcxccptumlit,  cadcm  vis  cft  hypothccae  racirx, 
c^aencc  mmus  lem  obligatam  aBicir.Air  i.ruf}iccre,h  qui  taciram  ha- 
bcnt  hypothc  cam,non  morcntur  in  damBo,ncc  pcrmitrendu,vt  codc 
jurc  vtantur,quoquihabcntcxprcffercs  fibiobligatas.  Quac  putida 
pctiiiocfbpnncipij ,  &alias idem in cxprcnahypothccaobtmerc dc- 
bercr.  Et  apcrtc  incptunv,  quin-inf^num  cll,q«od  ait ,  ncc  vidd ri  con- 
fti'tur<am  hypothecara  taciram,antequam  &  dcbitor,  &  poflcdor  po- 
ftchoriitexcullus.-cum  prxrcrtim,qai^'ypptbecam  tacitam  habcnr, 
magis  fmr  feuorabilcs,qui  aurplane  non,  ;iut  non  acquccommoda  dc 
hypothccaribi  profpiccrc  pommt. 

GTa  p.  XVIIL. 
Be  Exceptione  mou  ferfhruilis  aHionis  ^imfenfartm.  ■ 

\i  DerattonecKmulandiaSHones.'\ 

r.  An  popjfarob  impetifai  rem  retihere  pofit? 

3 .  An  qua  impenfa  funt  &  ipfa  Jiht  pi^ort  ? 

4.  Ad  ^.fi  domut  l.i^  depign.&L^^.^.iJedanm.inf., 

TVfe  vcrcrictiamqui  j^mconuencrat  dcbirorcm  aftionc  pcrronahV» 
Jt|)otuit  aecrcScruianaconcBitertiumporrelTorcm/.r/r.C.i/fflW.c^rf^F. 
id<^i&indeconfirmaiur,quodctiampoftfcrtTcntiam  &  condcmna- 
tamdebitorem  S^ruianaa6lioporuiTcxcrccri,qu3mdiu  folura  pccu- 
nianoncfteit/.^Wrfmtfir.  %.CMpignorib  l.^rege\^.%.Etiam  ^:D.eod.  At  for- 
taflc  quis  crediderir,inhibcndam  fiiifle  adioncra  hypoihecariam ,  ju-  - 
«licio  perfonalipcndentc,  nonlecusac  pendcntc  poflcflbrio  inhibe- 
tnrpcritorium.Sediftafuncdiflirnilia;  Cctcroquinnecmora  pctfo- 
lialiadhonc.potuiflet  pracrora^urum  Scruiana  rcraitrcre  vt  cxrcrirc- 
tarcontradcbuorcmiquodconrracftvncqicft  pofleflbris,  dilputarc 
cam.crcditorctlc^)ure  dcbiti,lcd  vinccieum  creditorjfifibj  rcm  obli- 
gatflmprodebirorcdl:^fuifle,probauerit»Itaq;  apparctoUm  hanc  cx- 
ccptioncm  jamconucntidcbicoris^  opponi  crcditori  non  potuiirc: 
adcoq^  contradiiicrlasquoq^  pcrfonascumulari  a<^ionem  pcrlbnaic 
fi^Struianam  potuiflir  pcr<<./.p/<LCufc  oW.€^4<5.cx  qua&  dcbitorc  per- 
ibnali,&poftcfloremSeruiana,a^kiipnecteditor  fimul  conucnirc  po- 
ct«ft.Scdpoftquajurcnouopriu5excutienduscft  dcbitor,  non  pote- 
<uotampliu$iftx4i^oncscunuUaii,&  cotradebitorc  qui  agcrccepit , . 


ibtc  finem  juclicij»fimotieat  Scrui3nam^0Dtrapofle(Ifiif«etQ|Miqi|^ 
cepelletur.Sed  fan^  contra  ipUira  dcbuor^  hodte^tteiiK  Cttmwanbo{ 
cnr  locus,  quod  &  nitiscxprclfecautuclLN\4u.i.vtr/.Vcnfr4^r»Wi^4/;/. 

I  (^xauccailicraciocuniuiandi,aiibitracUcui.hociait(:mbreuiccr& 
obtcecaddanius;Iurc  veten,vbidia«aAi4Niet  iu  concunebaiic,vt  vq» 
ticmcon(iifneEetfdtera,quero  Dd.«mgMffiiiirciUBubriaa  appellaiic«' 
l^wibusiietitionibus  &  formiilttofm^iittisMrtcl&cinarbicrio  pr^-, 
toris,an  p!ures  jndiccs,an falteni  vnu  darct ,  quo4tB.Cauii8&a^ioni*  . 
bus.qua:  connexttaic  intcrie  habebant.probabilecft  factu  tifUic.  4rg» 
M.dequib.caufMi  vmd.tud.  £o  antc^jure ,  ^uo  ip(i  ma^iftracibus  cpgao^ 
iciioc&  pionimciaotjteAo£crMionefiimyeiodt  10  ohftaace^ vt  rai  l 
jnuUi  putanc,quibodierna  cumuladonero  i  veteri  cencuclii  cceloitQl^ 
dillare  imperitc  clamantyduz  Kjtiones  in  codem  !ibciIo,qui  tamcn 
ipra&  incffctVuduplcxeftjCoiimagiftratuiCclcintioducuntur. 
ycr6  qu!dincpfeft,ac  vnaeadem^uercripuira^n4u{;U^Uieproppr>f 
nancur  a^onesUEtad  iftu  modum  finml  cnmulanmr  adlo  hy  poti«|^ 
;carta,6e  aftto  perfonalis  contra  debitorc .  Qi^andoquidem  per  ceieQfi 
.citatosfitpra«eciacondemnftto  debitore  a  AioniSeruiaruBiocus  cfl.t£c ' 
itacorKJemnabicurdebitor.^cvtfoluacpccuniS,  5c  vrrcfbtiiat  credi- 
tori  ic  obligatam.quem  taipenvt  pt  imu  loluerir,quoddcb^V^^^'f'^ 
bit.  Tradat  de  iQa  cumulacione  qu xd  a  dcN^u^iMJiL9.&ead.f, 
jt.tf  .Sed  ticGiedoeo  cqmBiim#e  macgii^^ 
^  cac&adBonftpecen4a&iic.Snpefcft*vc,qiioioapktsiarcripti^  polli« 
cctur,dcexccprioneimpcnra!U  videamu«.£ran  nimirum  pqflcllor  ob 
inipenlas  in  pignoratam rcm Fadas,vfque dii ili.e refticuaotur >  ic  reci- 
ncic,5c  iucxcepcioneduii&poilitdetcndccc.  Raciovidccuiruade.ee 
jneo  quide  juf^o«vt<)ocexoepcio<iomtiio  fia^iqnickem  ffwntmnij^ 
4ominii  obijci  poicft,cadc  Sc  creditori  vindicanci  rc  jure  pignoris* 

,piagi$,obijci  polfit  F.tc(mftat,quodvtiqucqui  poffidccrc  bon.ifidc 
omninomipenrasncccllanas,quin&vcilcspoluacxccptionedu!i  der 
4ucerepomt,necrei^icucrercniUdedudisexpeuns  teneatuc,  ~ 
exlpco  prouno  rcpetend&bttceft.(tctttAc,qno(i4i6i»aisr 

\^vefilbdiftindionibmvariistradicur.VnuliicocCBC(i  . 
inin<^rem  vindicancc,&:  cicditorc  ad^ionc  Sciuiani  cxperiente.viaeaF^ 
turdiffcrcnriAfacerc.Ncuipcqupdpolleirorrcipignuracxreroedium 
babccpropriu,<^uo  hy  poihccaiiam  adioocm  redcicrc  potcft  inefHca- 
ce:  nimicamjS^q|^|^|^j|fa^^  obl^^t. 
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conucnrutD,fi  m  itm  mclioraiuenufccit  &  impenfas  .aiwnc,  dcbcrc 
rcftjcncrcjeftnnacionc  icijcd  quanricacft,dcciudisin-ipcnlls.  Equidc: 
exltac  opinioncipfaefticuui-,quo(iimpenlasimputarcpofrcnor  pol- 
fic.Sedm  haeramcndodlrinadefidcraripotcft  :  tumquod  vtic]uc  di- 
ftin^uioportciintcr  bonarSc  mal^  fidcipofrcifoic  ,finon  quc  adnc- 
ccilarias,falte  quo ad  vcilcs  impcnfas,&  qui  fcicns rem cifc  ubligatam 
impcndit,non  vidctur  cxccptionc  juuandus  eflc,nifi  qui:  fortc  moucte 
hicpoflir,quoddominu$rci(  &pofleiiorcdominumdTc  ponan.us) 
jdcbct  cifc  mcliori  condirionc,qui  &  pocuit  l'^craic,  dcbitorc  pccunia 
roiucunim,&irarc  pignoratamlibciaturuefle»  Tiimdcindc  vidctur 
illi{'cntcnciacconfcqucnscflc,quudqn»ljbct  pollcflor  iibcrctur ,  (ix- 
ibmacionc  rci  oftcrac  crcdicornqua  quoiundam  icr.tcntia  cirato  loco 
improbatrcdicNcgU2.Etcuim  poflcflordcbitumfolucrc  dcbct,  fi  rc 
reftitueic  noIit.Ec  quid  porr6,fi  poflcflor  pccunia  quaoffcratin  prom- 
piu  non  habeat?Omnino  ncgabo  poflcflorcm  oblationcaftimationis 
rei  euicarc  pofle  refticutioncm,quamuis  ita  flmpliciter  fcribant  Bart.in 
l.mhis i  tn addtt. Cod. defrdd.cr wim  renuutc.  Ub.  xi.  (^pofieumlafonin  /. 
erediror.i^.Sictrt.pit.ti.^.Paul.  Cjfir.ml.fi(onuenent  1%.  ^.Jifundusin  fi.di 
ftpt.dii.Mohn. in confu.PArtf.ttt.i .% .i.gl.yn  8o.£ttamen  fouaflisillorum 
opinioha<flenusadmitti  ponit,in  pouciTore  qui  impcnfas  fccic,vcclc- 
^Uo  ficcreditoris,an  Iianc  aeftimation^  accipeic,an  vcro  impcnfaiu  :k- 
ftimationf  velufolucre,quafioffcrat ,  omrtinorc  rcftitucre  pofleflbr 
tcncauir&iftaahcrnatiuelciibir  Molin.d.loco.Sc<.lele6tio  iftacx  ra- 
tione  juris  non  potcftdcfcndi  poflciTori ,  &  rcdc adeo  ab  ifta  opnuo- 
ne,qnaeclc(fhoncdaipoiTcllori,diiccdunt]ofe.G4r^.T/J.fA;/>«;/^f.  18.  h. 
•jy.iZouarr.\.trefoL%.tt.z.qu0iommnovide.Vciiiito\)\)a.,  quodeciam  ipfs  ^ 
acccfljoncs,nuerquasfuntmclioramcnta,pignori  ccncancur,vtcom- 
«nunitcr  Dd.adpiobantpfr l.fifimdustn pr.&  ^.i.de pign.  rf. /.  1 8 .  ^  fnvda. 
Meptgte.acl.  Quainre  Molinci  citaro  loco)udicium  dcfidcrari  pofllt, 
ijuamuis,inquir,&ip(amelioramentahypothccx  funt,  nihilominus 
poflcfloic  pcrere  pofle,  vtimpcniie  fibi  prsftcntur.  C^iidquid  n.  hy- 
pothecsobligatum  cft,id  iuic  fuocrcditor  pcrfcquitur.  Idccquc  pro- 
baiem  pocius laronis,f«</./.Z5./ufr/./>«.diftm£lionc ,  vt ii quiticm  ipfe 
■dcbiiorimpcnlasfcccrit.&ipijetcncanrurJcciis  fi  cas  ft  ccnt  tcitius 
polfcflor.Ettamcndicircdie  j)oifitproSnulinco,quod  pignoriqiii'ie 
etiam  pofterioricafuimpcnlxtcncantur.iummojurc,  aim  accelVio- 
ucs  fcquantur  naturam  fbh  &  rci  principalis,  (ed  atquitatis  intuim 
wcm  poflic  rctincre  poflcflbr  dum  impcnl*  ibluantur  ;  ficut  8c 
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.  «difictum  ampofitum  iquocunq-,  poflcfibrc  ccdic  ^oiq^vt  umen^i^ 
fcilomittasbowe  fi<tepofle€br  impcn&tdgdli  i  ii  1 1.  {nmm  jlcljgtt^ 

tencia  jprobacur  pcrfpicue  cx  l.  Panlus.i^.i  JtmmJejngn^.^JCta»  «iK» 

quod  iupcrficics  foium  fcquatur ,  &  quodcamen  niEil(»minus  pofldf> 
ior,vcnDi  impcnfae  varia  fide  faAjepi:jd(hmrur,pcfe{C  poflic.  Acqueir* 
4  ilatuendumc(lomninoidcex4ii.ip.^^^itfMitf.probacur,quodSeruia-  ' 
.     a^oni  impenfanfUTliKHujSilo&aanim  cvcepcioobijci  polIi6$c4  t 
oblbc&nitericrponfiimAficjpiinir.^ 

fHf.vbi jCcusjhanc  excepcionem  d»a uiiii4api£esfiyppMKCm<9^^^  - 
damnimfcdi  miiTus  eft,concedit/ed  difcrccnegatcmpcori.hactfiwo- 
ne adiedVa,  quod  cmpcor-gerac fua  voluntace licgotium, ideo4[uejfi{M 
cauere melius 4e^uicavend!COfC.'Varia«expijcacioneshjecccsfpe{^ 
,  ric:Tc^s  conc^iacioncs(99;.Apud  Acctttir.vt  vdioceremcp^r^ 
gcigpoiaaicrotv4faKrrigoiem|iiifagcgqoitiiemtviiniiii  i  pnwfijtffe 
&expcnfhs  diftingqacur.  Yeruiii'poAeKiorl)SBCiiQn  conuenici|lii.|c^ 
xcibus :  Media  re  ipfa  /lacuic  legum  conrrariecarem.  Prior  repugtla)r4* 
/«/«/,»^^.44.  quoniam,  vtcftin)J.<>.  1  .cmpcorD  E  B  u  1 T  fibicaucre,Vt 
aic  JCcus,qux  vcrbaarguunc  etiam  de  cm^p.re.I^onx  fidei&  ign^auip 
.  ageic  JCcam.-poificdiitflleloaMpt6ll^(fe 
ce,&qut  nuUun  p^n^  cunmtijidhtbi^&fiipinajg^^ra^i^^m 
,  (cicntix^yci^ac  quo  adel^^s  non  paucos  profi»eittitmM|^^nfle» 
(knshibcturt.^.&GMiurJiirfdii.ign  mt.  acque  icajtii- 

varipotruprima  conciliatio  ;  Ccteroquin  profc<5io  non  vidco  quo<!' 
.moaqpugnantiaiila  ioca  concilucipoiiiiar  .Nam  quxpcscereaadfc^ 
^Bceaffm  itai:l,44.diiUmnM.dc  dimnguir^an  p^iiami^&i^^. 
.  jiecnel«ceinque,an  exneccmcacc  doidiipiquis  stdificatieijt^ 
liwtateimpenias  fecerit,vuc4rlliu?fq^t  motPcnti^Ct»ii|gyij|g^^ 
teft,quod  ica  vultcxplicanirf  ^44§i.(]uafi  JCtus  tanram  ponit 
nem  diucrfitatis^intcr  mlfTum  i  n  pofleftioncm  &  cmtorcm ,  npn  aop^ . 
propccreadiucrfumdecidac  Q»^od  quidem exprelsceft coiicnlli»f^" 
"ic  quod  |iiYiiiMi^.44.$.i.  copacuripfiim  liccraiti ,  pdr  |^|^^^ 
^<3i(pnniflioncm,haic  (cncencixttd  co  nr  m  odarcf  reutlf  jBMWVlt',  i^l^^  ^ 
^  libmineipie  ceceri^  foluciones  appellat:Ec  mire  hicnugicor<iffr.<^r^' 
yf*A^/f45p.i8.».57.vbiiilamexplicationem  prolixe  conatur  confit-r- 
,inare,&:  ynumlalcem  obftare  au,quod  ttamucctiu-  difpundlio : 
.xameo  obiedtioii|roi  nuUius  efie  momenci ,  ince ' 
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fiti  d.l.  4  4. ^ . I . vfq;  ad  vcrbuluLm  .  Deheat  vn o  ipiritu lcgarac,  &  tu  intcE- 
,  rogationi^QOtaponacur.  Sedittifliufiuodinugjs  confutandis  opcm 
prccium  no.ncdimmorari.NccplacccCuiacij  lu^./.^^.Tr.  ^.ndAfrtc. 
didind^ioiincercxpenfas  rcfcdionis ,  £^tmpoiicionisnouixdificij.  Ec 
.  «imis  fecurcagit,&  pcncimponicLciSlori,  dum.hancracioncre<idtt, 
.  quodimp€nf«rcfcckionis  vcnianrin  judicium  dceutdionc.  Eci.  ita 
.  fcquetur.quodnecdominusrcmeuinccnscogaturimpcnCisrcfe^lio- 
1  nisrc(ltcuercpo(fc(rort:quodperfpicucfalfumc{l.  L.niinjsab(urdura 
.  fit,vcnauis.xdesamiquasviliprecio.fcienci  .vcndidehc,ijseuidis  co«.: 
gacurjudiciodecui^lioneimpcnfaspnjcftareTmpcori.  5.  non  pracftat 
vcditor  judiciodccui£kionc,qua:fuaculpactnptoram»fic,nccdaranu 
,  quodcmcorfuaculpa  fcnfit.-acquinimpcnfas  pcr  rcccnrioncm  com- 
.  muni  jure  (cruarcporc(lp6(lViIor:puQddumiivhoc  cafu  ncgatCu^ 
.  iacius,principium^petic.  Videopro  Atricanohanctationc  rcddi  pof- 
fc.quodnzdesn>an(iflencpenesdcbicorcm ,  jam  crcdicor  casomni- 
modofincr^funonccxpcnfarumcQnfccucus  ,i\ii(p!c:  vr  proindc  jus 
ciusnonvidcaturjdctcnushcridcbcrc  pcrfa^lum  dcbitoiis»  &::\lic- 
nationcm.ScdearatioxamcafufficiensJTiihinon  vidc^ur :  quoniam 
non  obftante  jure  pignoris  heirc  rcm  ahcnat  dcbitor:  quamuis  janc  cc 
infpccichypothecatamahenando&iitumcommittcrcdicarur/./^tt» 
w^r.^/i.iej^tw.  dccuiufmodthypothccain/W.frxfit/aagitur.  Scd  ncc 
hoccamcn .  faccrc  potcft ,  vi  nc  bona'  fidci  poffeiror conicquatur  im- 
pcnfas:cum rurfusin^</.rrvrt6«jagacurdcarea  &2dibus,  quarumno 
fTtfurtum.Ncq-,ratio,AfTicaniin^/.44.^.i.f»/n.farisconcIudct,cum 

2uis  juftcignorarepoflitrcmcflcalccribypothccacam,  cum  &:  mal« 
dci  poilcflorcxpcnfasncccfracasdcducar.  Eccftcaineotilafpccialis 
rario  in  crcdicorc,quod  cem  (ibi  hypothccaiam  porfcqiiitui/cii.talcm 
quahs  fuic temporc cooftituti  pignoris ,  yt  nihi  1  ad  rum  vidcatur.pcr- 
•tinerc^quod  impenfsincam  fa^^x  (\xni;lLx  (\\xcr\oh.Garx4m.  d.Jr  deex^ 
■fenfisc/tp.iZ.n.  6^.&feqq.piohMdiikintiiot}cm  Acairiij,;m.rcsn.eiior 
nccnericfa£^a,quaicaexplicat,quodvbi  inarcadonHis  cxcru(^la  eft, 
manifefto.Hc  mclier  fadacaufa  crcdicoris.jqui  aliasnon  nift  in  aica  pi- 
gnus  haburffccdequocafu  agicurin  i.i^depign,  fed  impenfxrcfedtio- 
nis  non  facianc  mcliorcm  cau(am crcdicori.s.  Mih i  ramcn  non  (acis  i- 
ftudfapic: quoniam  ini/./.ip.ponicur.poftobligacioncm  domuscxu-^^; 
fta,&  a  poffcflbrc  in  area  noua  domus  politai  Qijod  fi  rcmpus  pigno- 
ris confticuciattcndimus  melior  conditio  cicditoris  fatfVa  non  cft :  tu» 
&/i  poflfdror  xdes  non  refcciflci,  cx  vciq;  ruiflent,&  adeo  reficiendo 

Gg  mclior  , 


2^4  DePign.  EtHypot. 

melioreft  faAacaufa  pofn.(roris.  Etquod  ipfe  cjuoquc  ait  .impcnfa?' 
rcfcdionis  emtorcm  judicio  cuidionis  coniequi  poirccxfupradJ. 
dubium cifititur ; & dilTimiliscft  cafus  l.Ttttm./^^.inf. deacl.  ewpt.  lum 
ab  fpccialcm  rationcm  impcnfarum  in  crudiendjs  (eiuis,dc  qiia  tc  ali- 
bi,tum  quodmanumirtloni  &libcrtatimora  fa<5la  cft  »qua  dc  caufa 
Bihil  a  lcruiscmptor  confcqui  potcft.Sed  de  his  plus  (aiis. 

C  A  r.    XI  X. 

^[fionem  hyp^thecariam  w  cftiouu  genere  ptgnoru 
habere  lochm.. 


I. 


Quul  in  pi^noreprdtirio. 
(^idinumtchrefi.  Adl.  ii.  %.  j.depignortb; 

FOfita  caufaponituicffc(fhiSj5cpolitoigiturpignorisjtire  ,ponitutt: 
etiam  hypotheciriaactio.  lt.^qucnoninteiclk,an  quxutur  dchy-- 
pothccain  Ipccic  divtla,  an de  pignore  propric  fumro, cuius  lit  amilla 
poirtllio ;  &  rurliis  non  interclt,anconucnrionalc,an  aliud  fit  pignus:- 
r  an  cxprcirum  an  racitum.  Qviin&  locum  habctpro  pignore  prxrui  lO' 
hypothccaria a6ho, quod odcnSil. i.C.de prdtor.pign.  quod ibi Salicc— 
rus  Scalij  notant :  &  hoc  argumento  conhrmatur,quodctiam  adloni 
pignoratitijc,  qua  dcbitor  pignm  huiufmodi  rcpctat,locuscll :  nc<:  il— 
iiancft.ct?-men,  fcd  quiafpecialc  gtnus  hocpignoiis^cll  ,•  &  vtique 
noncxconcracluvtihlaltem  l.j.^.iju.at.  zi.vt inpo(f.Ug.Bart.tnl.  i.dcpi- 
vgflor4t.4flio,te.n.  s .& dicemus  de  hoc uif.Ub.  5 .  Dc  aniiclirc tico  p ign o rcdu- 
biummouet/.ii.§.</<roij«or//'.  qucamifla  poircJlioncAClioncmin  fa- 
^m cicdjtoii  proponit.  At cnim, qu.v rario clle  pollic,  ob quam  ne- 
gcturSciuiana.quanJoquidtmvtiquc  icarcsverc  pignori  obligatur ; 
cum  &  pignoraticia  at\jo  (ohit.i  pecunia  proponarur  dcbitovi  l.jipecit- 
Mtdm.y^.deptgn.^d.  quamuis  cum  jCtusco  ipio  Ibco  Jicat ,  dcbitorcm 
hoc  vcrbo  vti  poilc,  innuat  latis,  tiimmo  jurca^honcm  pigrtl>rariiiam 
noncompcicre,&non'encvcruiTj&:  proprium  pignus.  Azo  purar, 
quod  rujncxclulacenfcndalit  h)  pothecauaacljo  perrf./.ii.^.i.flfi-p/:;»/. 
vbi  aclio  in  fadluni  datur;quoJC5c  fcquitut  Cttiac.}.ol/fi<;.  (  vbi  hxc  lc- 
uiflimc  attingic  6c  nullo  inodorcmextiicar)  quibus  quo  minusaf- 
ftntiar,  illudfacir.tura  quod  nuliibi  &  in  aliogcnere  pignoris  a6kionc 
ii\  £xclum  proponi  iHueniortum  quod  facihmum  fuilTctJCto  mentio- 
ncmfaccic  aitiouisordinaiixhypothccauaciquod&vccofmuhterfc— 

•  ••  •    ,  ■•^  -     fli  ^ 
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.ciflct  JCt'fiil!iIocumeirecxiftimaflcr.  An  fortaffis  CpcciaMtimUxc 
ratiocli,quod  pcr  anciclirelin  tamqu.icxpcrionaliobligationc,tantu 
adquiiituriusfcu<3:uspci-cipiendi  rSecundumquod  itaerit  dJ.ii.^.u 
dcfngn.  explicanda.quod  adio  in  fa<^^umderurnonconrra  tcrtiu  poi- 
rc(rorcm,{aciionescnim  perfonaics  non  funttcalcs^lcd  contraiplum 
dcbitorc,ad  in  ftar  pignoratiti  jc  co  nrraria:  adionis,  vt  rem  candcm  vd 
aliam  vtcndam  praftcr/cil.poft amilTam  poneflioncm eius  rei ,  quam 
inicioaccepciatcreditor.Scdnihil  aufim  aifirmarc.  Quodautc  Dd. 
vulgo  in  d.l.  w.^.u  intcll  igunt  in  fadbum  atlionera.cx  interd  idlo.Nf  vt$ 
fiat  &c.  nafcitur  cx  incpto  errorc,  qucm  fup.  lib.  1.  confutauimus ,  quo 
■putant  ibi agi  dc  practorio  pigaotc  coftituco,  pcr immifliionc  m  bona. 


C  A  p.  XX. 

De  rcmtdto ^offejforiojlnlerdicfo  Saluiaus. 
J.    An  aijue  late  patear  boc  liitnd.  ac  ScruuuA  nHio. 
2. .    Ex  qmbiu  cnHfis  &  contra  quos  compttat. 

Dlximus  fupra.tcmedium  quo  fuccurnturcrcditori  cflc  duplex,  al- 
icrum  rcalc,ilterum  pecfonaie*.  &  iliud  nirfusduplex ,  pctitoriu, 
<&pollcflotium,de  quo,vtaliquaclii:amusfupcreft.Etefthocpropria 
remediumpiopignonbuspcrfcqucndis  introduc^um  :  Hoc  autem 
.communc cum  cctcris  poflciroribus  r reditorcs  h.-\bent ,  vt  inierdidis 
v.c.  rctinenda:  &;  rcaiperandx  polllflionis  vti  poflmt:  quod  fupra  at- 
tigimus vbi  egim'  dc  poflefliione  crcditoris:  &  notat  'HLgUi,.f.^  .HKmb, 
i .«. jififlpr.d^  AccM l.^.^.crtditores vtipofid. ab argumcnto  poflelTionis, 
creditoribus  Intcrdiftum  illud compcccre aflirmat. Interdictum  hoc 
•itaaSilnioluliano  JCto&Edi<^inerpetui  col!e«fVorc  .appell.itu  cffe 
Cuidc&c  V(\'fctnb.tn  parar. ^uum.-fcd  quoniam  JCtoiu  non  fuit,Edi<9;a 
T»roponcrc  &.  jura  condcrc,(cd,mtcrpretari  jura ,  &  formulas  pra-fcri- 
t>crc;magis  qucndam  prartorcciufdcm*iominis,autorem  huius  Intcr- 
didU  firilVc,credidenm.  Noncongerimusne<q;delaibimus ,  qua  dc 
hoclnicvdid:o Dd.&jnpnmis Mtnocb.rcm i. 4dip.pcrjf.\aic  tra<5lant.Illad 
tantiiattingcmus.qua'  &  pr3ecipuimomeiniqu£ftioeft,an  vlushuius 
intcrdi<fiiparcataqucl.ttc,atScruianxa(SionisEfte(fi''magn''cft,quia  r 
«i  Scruiana  adionc,q)  inftar  cft  petitoiTj,^bafiones  requirunturat  cu- 
ratiores,cuiufmodiii6delidcranturinInterdi<flis,Do<flore$trcqucn~ 
«m&in ca  jucrunt fcntcntia ,  vcdircciba quidc  Intcrdidii taniu cx  caufa 
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locacionis»  vtilc  vcro  cx quacunq-,  cm(&,S>c cuicunq^  crcditoii,& corw 
tra^tertium  ctiam  polTcllorem  compcteic  putcnt.  itaq-,  moncnt  aduo- 
catos.ne  Seruianaa^ionc,  f&tl  potius  Saluiano  Intcidnito  expetian- 
tur&vtantur  :quoniamin.hacnonficncccfle ,  proBare  rcm  tuiflcin 
bonisdcl)itoris,fcdivincai;quitcmporc  obligationis  debicorem  poC- 
rediirc  probaucrit./-ryOTim^.Ifrw  Sauutfi47.M.^f.&  c^^.lnJl.deaiiton.Ht' 
gu<,.^.Z.mtmb.i.nA^.ldemUfonibid]n.\ot.Angtljbid.n.^.  Soddiacc  icn- 
rcntia,quoci  lrrrerdidumho6licct'vtilexquc  pattat  latc  acSciuiana 
i£tio,cxratione  jmis  dcfendiprorfiiwion  potcft',  quoniam  itaplanc 
tolletur  vius  Scruianxa<^ionis:ncmocnim  non  malicrvti  Inteidid^o« 
quamadione  Seruianaratqiicitafutiliainucilia  &  inania  cflentonw 
Dia,quar  tot  iocis  de  adionc  Scruiana.fit  qux  in  eapvoband?i  func,rani  • 
accuiatccratkancur:addcquodiniuriaitamaniftft6infcrrcturpnircf- 
rorrlhir,qmbusaufcrtcturcommodum  poflcflionis :  Imo  cuettercn-- 
tur  pcne  &  omnia,qu^explurimis  juris  textib'  fupra  adduxim',quod 
inTcalicna^igiiuinonconfiftar.  Vidcrunt  hunc  fcrupuUimvctcccs 
Inccrpp;  qiicm  vtrcmoucat,producit  Nrgttt,.  cafum,qiio  creditorinc- 
Gcflartanr Seruiana  adlio,  quando  nimirum  dcbitor temporc  oblfga- 
Tionisremnonpofledu.Yeiam  itanon  ft)luitur  nodus,  a^tin  imo  tucfi  • 
bocincptum«ft :  quoniam cx hypothcfi  qaod^dtbifor  non  poflcdc- 
rit ,  multo  magi$inutili$&  vana  criraftioStruiana ,  inqnaoponct 
probari,non  tantumpoflcdiflcdcbitarcra,fcdctiam,rcmin  eias  bo- 
aisfuifle :  quod  praefenim  ad  calamaliquem  fingglarem ,  quzde  hy- 
pothccariaadionein  LL.  traddntur.rcftringcre  nimts  fit  ridiculum: 
quid,quodinircbca{uctiam  Ncgyzantiusjpft*  interdidlumvtilccre- 
dit<)nconcedit,quocxperiacurnuminc  dcbituris,  quia  dcbitor  ip(e 
■oirelTibnem  potuifletconfcqni.  klbn  locopauloanredidtb,Q.$>i.94. 
<f  ^p.tcntaripoflce^iftnnatfquodinSaluianointerdidlovtili;  quod 
ii].tertium  poflt  florem  datur,xque  vtin  Scniianajncccflum  fit  pioba- 
rcquodresin  dcbitorisbf>ni$fiicrit.  Atcnimcuiigitat  bono  Salnia- 
BO  Interdido,&  nonpotius  Seruiana  a<£^ionccxpcriatut  crcditotrScd 
practcrca&  fcput»naMfta  (enrenria  Intcrdi(5i:orumnaturx,&  incptaea' 
ciTet  vtriafq^eaaionis  confufib/Itaquciftaopinioomnino  falfaeft, 
▼tcunq-,cam  &  Welcmb.fitqaatiu: inparM.di Saltt.InrerdtH.  ncclafijn 
in  ea3dquiefcit,fcdtandcmn.io2.co  dclabicogtmr»  vtpucetnullam 
eflc  adl  onisScruianxviilitatcni.&.quod  fonc  piimum  camintrodu-^ 
xcritpr.Tror,poftautcmIntcrdidtuni  bciliorisprobationiscaafAcon- 
•cilcrit  .Scdii  ica  eirei,non  dc  Sciuian*  a^eacumniulta  di(pa  taflxnt 
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}jfett;qniInterdiclunt&aluianumnGnignorarant.  Doccnrj  quxha- 
dcnus  diximusjeileomninoialfam-iemennan-i  D<1  quodSalttianum 
vtilc-hucrdiiSiinr,  compctat'cui<:unqi  crediCon'&  conCfa  po{{t([6" 
rcm  qucmcunquc-  mirari  h'cet,quac caufa eosprjetipitcs  rgerit ,  & 
qij^  ncce{ntascos,vt  ita  ftatucrcnt,impulctir,cimi  opinioni  ifti  confir- 
ahjnd«  nccvnicus  textus  adducipoilit.iiam  &  t.t.deSdiu.lHrndtHo.  lo- 
quicurdccoiono,&  rcbusquaspignoiisnurfiinc  in  fendum  condu- 
ttuiniiiuexii.Ett6Xtu5*Vi.C.<if;>rff.Cr^.Jtf.nominatiiTidecondu<3:orc 
&dcbi(oic  ioquitur:  itaqiiidem  vtcontraiatiumffontfrorenTimcr- 
«Iktum  conipctftrc  negct :  quod  ■adantctdiikunt  dn  edum  incptc  rc- 
ftiingitur  ;cum<lircdta^vtilisadiocftcdu  nihil  diffctant  l.  4ciio^-j. 
deneg.gejl: &  ita Impp. ibMc  vcrbis non rcbus  rcfpoi>diIIcnt ;  cvm  & 
abrardin!imum/it,texturnicaint6rfrrcriri,  vtabfiirdam&  rarioni  re» 
pugnantcm  opinioncm  inducos.Et  quodattinetad^/;  i;i<^>i/H.  Interd. 
iilaloquiturdcrc,quam  pro  metccde  obligatam  colonus  alienaue» 
lat.Etcnim  cara  hocintcrdidum  ex  caufa  locationis  &c  contia  colo- 
num  nominacim  intrududlum  iu.nont (Imirum  fi  in cum  poflcnore, 
qiii  acondu(^6recaufamhaber,poTrigatur.  Etvidetutigitur hocin-  xr 
tt-rdidummtitiuncoiTipdtercexu^auralocauociis  ,comra  ipram  con- 
dit^orem  dfrcdo ,  contra  terciuro  qtii  abillo  caufam  habetvvtiliter : 
q\ii'cft  fcntenti.vD6nelIi, qyi/« l.i.C.deSalu. mttrdi^ahz ydebitormvt 
accipit declaratiue ,  quafi  tantum  in4:ondu!florcm,qui idem  fu debi- 
tbr,competat,  fcdquoniim  iAudpaaIoduriuseft>dicerem  ,  ex  canfa 
quidemcondii<S^i6nisdariinterdi£him  vtileetiim  c6ntra  tertiu  pof- 
ftflbrcm ;  caufam faabentcm  a  condud^re,fed'.ex  aliis  caufis  non  dari 
donit^tcrtium  pKondlorfcm,led  viiliter  tiimi  n  darr  contra  debitorem, 
a. itaconcutretc aim Scruianaa^one ,  in qna ft-moucatur contra  i- 
pfa»ndct>itorem,fulhcirprobarc,quoddebitortemporrobligationis 
rcm  pbfTcdcrir.  Atquc ita m magna varictate opinionum  Aarium,  In- 
letdidiiim  dircdlo nntum dariin condii6brem.  Vtilc  dati  tum  ad- 
Utrfus  pofrelTorem  qui  d  condudlore  caufam  habct,  tum  ex  aliis  caufis 
rt>mraipfumfoIiimdebitorem,v.dihacrc  N«fmfw,Aft«w6/«»j  rem^ 
^ailifnft.pdjfiCuuc.s  obf.i^.Vult.  VVefemh.&aliosdih.i.  Itijl  delhterd.Do- 
mU.&H»tto}n.inl.i.CJeprecario.  Smc  Dd.  fupra  rclata  opiniOy. 
quam  cgo  ex  ratione  iurisfalfam  efle  non  dubico^ 
communis  eft,eamq^  in  foto  ob- 
rcxuarifuo.- 
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C  A  p.  XXI. 
De  ExtrAordtnario  R€inedto . 
.  I .    vt»  creditor  proprtd  aufmtdte  pignus  occuf*repo§ttf  dd  /.3 .  Cdc  ptgn . 

COmmunis  Dd.  (cntcntiaeft,  fi  ita  conucniumiif,  polTc  crcditotc 
propria  autoritatc  rcm  occiiparc  & apprchcndcrc cius  poflcrtio- 
ncm:quomodo  accipiunt  l.^.C.depign.Et  it  atfnim  eum  locu  expiicant» 
quod  numaniiu  quidcm  faciat  creditor,fi  magiftratum  delupcr  inrcr- 
.pcllctjfcdetiamablq,  hoc  polfc  vii jure  fuo &  vigorc  conucntionisrc 
occiiparc ; adco  quidem  vi  multi  rcllftentc  dcbitorc,3dhihita  vi  id  h- 
citumcflc  putcnt,(quosrcfcrt  &  rcquitur54//f.>f.io  &j^.tnd.Ly)c\nm 
Scpovvo  idcm  &  contrahcrcdcm  &  (ingularcm  fucceilbrem  liccrear- 
-bitrcnturi.f//f  i./orff,N<'^w-t../>.4.«.io.pcruerfo  judiciorsum  hicnihil lit 
nificonuentiojcuiuspotcftatemiftaloiige  Jatcq-,  fupcrant;  &irregu- 
,  lare  prorfus  eft,vt  conucntio  vircs  (uas  porrigar  ad  fuccclforcm  fingu- 
larem.  Itaq;  rcdlc  alij hinc  diftenfcrunt ,  quos  citatolocarcferi  Nc- 
guz.qui6cibidem«.  4.  vtcunque  padVum  de  ingrediendo  inrcrccilc- 
rit,per vim  uigredi  dcbitorem  poflc  ncgar.  Et  cum  alias  hoc vim  pa<5K 
cxocdat.vt  occupatc  poflclTioncm  hccat ,  lumis  abfuidc  6c contra  ra- 
tioncmjutiscxtcnduntur,qua*pouusreftringendafunt.Banolus</./.j. 
Cifcp/^.itacxplicat^quodcreditoreopadloid  tarKum  confequarur, 
vtpoflit  nudc  ingrcdi  &  cftc  in  poflcflionc ,  fcd  poftcflionc  ipfam  Hnc 
autoritaicmagiftrarusaflercrelibinonpoflir.  Qux  Bartolifcutentia, 
vtcunque  non  paucicam  probaucrint,refercnte  Nfgtf^.  deptgn.d.loco^ 
commentitia  tamcn  cft,&:  haud  dubic  a  mcntc  Impp. /«</./.}.  alicna.Et 
pacifcentesfanc  dc  ciufmodi  poflcflionehaud  dubie  (cnlerunt ,  qualc 
ahas  crcditor,vel  ex  traditione  debiroris,vel  poileflbris ,  juxra  fenten* 
tiam  judicisconfcquicur.  AtqueitaquidcmDd.n<?ftri  fcnriunt.  Ego 
credidcrim  hanc cflTc {cntentiam/,  3.  C. depign. quod  conuenriode  in- 
gredicndohocfolumopcrctur.vtavicrcditoremexrufet,  itcmquc  d 
'}pcs:nil.\}'Q»o(lm(t  cauf.non  autcm  hoc.vr  juftaro  &  lcgirimam  ucia.c 
adprehenfioaem.Prorfuscnimncmodiccrciusfibidcbct,&vitand* 
funtomnia.qusf  turbis&concertationibtts  ar^am  .pr.tberc  pofl^unt^ 
.&pa<5lumirtudciufmodic(le,  quivisinteiligit;  &  ifto  jurcadmi/lb, 
^uiviscrcditoritafibi  profpiccrct,(iquidcm  cgcntcsdcbiiorcs ,  quaf- 
Jibcrp^ftioncsadarbitriamcreditorum  admittcre  coguntur ;  &  infi- 
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pib  eft  Jfccrctiin"»  Marci  inLexUt.  Quod  niu. (otif.  quod  amittac  )us 
ticbiti.quicutiqucline  judicciiliquidcMtorquet  atlcbiroie.  Et  pror- 
(us  liU  cxccdutn  porcftatcm  paftorum,  &  adcfticium  magiftratus 
pcrcinenr,  dc eius  autorKate ,  quam  priuato  tribuunt,derogant.  Et- 
hancinterprttati6ucm  ipfa vcibai  /.j.C.^/e/^/ifH. fuadcnt,  i.  vtmfaurt' 
>w«  VinENT  VM,  vt  v:dc)icct  humanitercxcuicntnr  a  ciiminc  vjolen- 
iiar,&  pcrna</./.i3  fi  modo  non  vcrc vim  adhibucrint.  Dcindc,.iMmi- 
tateprxjidjtpojftjiiijnem aitpifa  D  e  b  e  n  T,neque  audicndi  funt  Interpp. 
qui  vcibaillaimpropriaii  voluntjVtopinionemluam  fkbili.int  :  cuni 
potius,  fi  quid  oljft.ircr,vcrba  cflcnt  improprianda,ne  tam  ablurda  o- 
piniomtroducerctur.Ncque  juuat  Dodlorcsrcxrus/H/.<K»nrc///fcr.  55. 
defurt.  vel  quialiiltemcxcularuta  tutto,  vclquoniaipcculis  raiiocft, 
vbiadcbitore  rcscteditori  tradita  fliit.  Ncc  mouetetiam  l.pt)  tilt.Q.di 
pi^M.4c/.inquaaccipiendaeftconucniio,  dc  voluntate  debicoiisdu- 
tanic &:concufrentc,6^  cum dcbitorpermirtit, vt.nuferat  & occupcc 
crcduorrcmpignoratam  ,  vtfadUimproponiturin  l.<pti  rattom.^o.  dc 
pign.  Et  his  tciminis  poiitis,  rc<fkc  vohintas  ift.1  &.conucnf  io,  cuni* 
jullli  prxlidali  comparaiur  jaxta d.l.pen.  Ii;d  non  conucnic,  vt  initio  v- 
uliter<idijciaturpa<5tum ,  cuius  vigorc  poftmodum  aut  inuito  auc  i- 
gnorantedebitoreliccatpofTcirioncm  dccuparc.  Nccquidquam  huc- 
pertinct  vulgiUa  regula  ^quodqua^iniiioiuntvoluntatis  ,poflcafiant 
ncccnitatis,&  quod  quifq-, rcnuntiare poflii  juri  fuo :  vcl  c]uia  ,  vt  ifta 
locum  habcant,pra:(upponendum  cft  obic!5kum  habilc  conucntionti, 
&-rcnuniiationum:vel  quiapraEfumptiocontracreditorescft  alicuius 
extoriionis.ncquc  Htcra  voluntacc  cniimodi  padionis  faccre  crcdun- 
rur  dcbitorcs.qutindigi  pecunix  nihil  n6^dmictunt:vcldcniq-,,qtua 
fit lane  ncceilitatis ,  (cd  non  vt  proptcrca  fbla  priuara  autotitatc  &  li- 
ric  jaflli  magiftiatiis  fiat.  Erpoflit  fortc  ha(fterms  indulgcri  opinicni 
communijVtcreditor  no habcatncccflc  vti  a(fbione$cruiana,(cdma- 
giftratusadimploraaoMcraoflicij,  fmihilhaBcat  quod  opponat  dc- 
bitor,pvotinuscreduort)nin  polleinoncm  mittat  :  qui  f^iis  magruis 
illius padi  cftciStus crit,  vt  inducat cxecurionem  paratam.  fed  audicn- 
dusciitvtiq-.priusdebitor:  ficut  &  audicnduscft  ,qui  obiigatus  tft- 
inftrumcnto  ,  vc  vocant ,  guarcntigiaco ,  contra  quod  ctiam  ron 
ptaucx  exceptiones  ,  ciuas  cumulat  CoUrus  in  Tr.  de  prctfff.  exant. 
admiiiuntur.  Dcindc  h:tc  cxccutio  hct  tantum  contra  debi- 
corem  ipfum  ,  quonum  vi  pa^H  fit ,  quod  viics  fuas  ocquit  porrir^ 

gerc- 
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gcrc  in  tcrtium  poncHbrem . Poflit hic  obijci.quod  vjdcat  pa£^nm%- 

4bftoris,quo  incucntunvmorx  obftringacicad  carccrcs.  &  padioncgi 
hanccnim  jun  conucnirc  Mj/nfmgeruspuut 6.obJ'.^i.  Scd  falfamhanc 
fcntcntiam  c(rc,potcftmtclligicxpra:di<ai$:  cum  prsfcrrim  fecilius 

.'longcht,&fctcnjdiinQmagi5,vcdcbicorc.fjtcntc.obiigationc  pigno- 
m,crcdKOt  mittatur  m  ciusrm  p.oflc(noncm,quam  vt  confcfTuscrian» 
dcbitQr,procinus  in  carcccrm  mittatur ,  cum  jtjrc  ndftro  aliajrerncdia 

t  lintpr:crcripta.ErincarceratiocllmixtiIropcrij,cuiufniodiquacrunr, 
capadofum&conuentionum  obicdanonfunt.  -,  Vc  micandum  Ht, 

.  quofdamcoabfurdttacisproUehj,^tcxjftimcnr,  poflepotcftatc  con- 
vcHtionis,quaadcarcercmdcbitorfcobhgauit,  crcditorcm  ti.ee  im- 
plorato  magiftratUjdcbicoicm  in  carccrcnvdetrudcrc^vtiquc  quzuis 
ob!igatioeftde^dandoautfacieitdo:ncc  nifi  ritiiculc,./rf  m  cmerem, 
(nxh  ifta  fafta,qua:  funt  obligationum  obicdka  t*iuis.  rtffcrrc  poflit.  ^c 
rationesquibus  vtit»irMyn(.d.loco,vaniflima:runt,quas  cxplwflrous 
ad Trentl.de Jidiittff.th.^.ltt.F.Et adco  pcflimo Hunniiis  i« refot. ad  Treutl. 
iehtnef.  rreitr.rib.^.  faKiflimampronuntiat.Opiaionem  co.ru  rtuquide- 
hitorcmnegantfeadcarceresobligarcpoflc)  &  quamlcui.%fmtargu- 
jncnta  qui6)USTTiouerur,o(^dimusinTrrfft.wc|/Zrorfe}i^/w».<//j^.j.fib.}8. 
Hoc  addimus,fcntcntiam  quam  dcfendimus  dc  carccfibus,cflc,com- 
fnuncm:attcftantcff//nci«C.f*  refcrtpto  n.  dtiuretar.  vbi  pJuicsallc- 

-gat,&  optimam  addit  rattonem,quod  contrahentcs  nop  poflint  facc- 
rc,vt  pecuertatur  ordo  judiciarius,&  initium  hat  ab  exccutionc. 

;  C  AT»  v  T  _XX  ji« 

De  iHrevertdeftdififfKrisJtuehypothecd. 

\    Vignm vendere lUet ,  & contra paclum  de non  vtndmdo  ad  l.  f/de 
pign..act. 

X.    Contedura  de  vero  &  proprio fine  pignorif, 
j.    jntribwdemmttatiombm  opus  &  quando. 
Ettamftgnutantichreticumyendipotfii. 

fVeruntbucvfq^duocffcftuspignoris:  ju»cxcipicndi,&:ju$agm- 
di.*Scquiturtcrtius,ifq;nobilior,&  principalis,flncquoccteri.fit- 
turifintinutilcs,  jusvcndcndipignus.&rcmobligatam  Ecquidcnim. 
crcditori  cetera  profucrint ,  fi  vcndcrc  non  liccat  pignus  ?  Et  vtcun- 
que  poft  N..4.  A.  prius  excutiendus  fit  dcbitor  ,  fi  hic  tamen 
jwn  fitfoluendoi finem  pignoris,  qui  cft  fccuriias  dcbiti,  ita  tan- 
dem  con(equitur  ctcdicor,dum  ex  pignorc  vcndito  flbi  (atisfacit. 
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Et hinc cft,  quod licec  vendcre  pignus ,  quamuis de  hoc nihil  ht  con- 
ucncum  rimoampliusvtvcndcrcliccac  ,  quamuis  conuentumfitjnc 
hccdc  vendcre  pignus.  Nam  &  hic,  fi  modo  prius  legirimc  dcnuncie- 
turdcbitori,  crcditorpignus  vcuderc  potcft  pcr  l.i.inf.  Cod.  depail, 
figmr. l.  4.  &^.depignor. ac^n.  Et  crrat  VincW.adl.i.Cod.deretr.vendtt. 
part.i.cap.i.6un\  putat  valcrc  pa^lum  dc  non  vcndendo,ita  vt  nec  in- 
tcrucnicncibus&pkuibus  denuntiationibus  pignus  vcndipoflif,qui 
prjETtcrdJ.tcxtus  refutaturexprcllbloco  P4«//  x.fcnt.  15.  ubilicicam 
ait  venditionem,  poft  trinam  denuntiationcm ,  licct  conucntum  lir, 
ne  vcnderc  liccat :  Et  prorfus  inepta cft  VxncWiadd.L^.  & ^.depign.AR, 
intcrptctatio.  DeccpitPincUum,quodabrurdumvidctur,non  valcrc 
padkionem.hbcr^  a  crcditorc  finc  vUa  coachone  &  fu^picionc  ftaudis 
initam,  cum  &  juxta  vulgatam  regulam  quisque  juri  pro  fe  intcr- 
du^torcnuntiarcpolllc. /./>«;. /.li^pf/w.cum  hmilibus.  Et  faiic  Dd. 
in  reddenda  iftius  juris  rationc  laborant.  Plcrique  pciunt  ratio- 
ncm  a  publica  vtihtatc  ,  quod  nemo  (it  mutuaturus,n  non  li- 
ccat  vcndcre  pignus ,  gl.  &ahj  relati  k  tiegUK.  p.  6.  m.  i.  num.  j.  Scd 
iUaratiovaleretin  debitore,  qui  indigcns  pecunia  quiduis  fepc  co- 
giturpacifci.Scdcumcrcditoriibcrcdctpccuniam,<?c  vtdcrorAri  fo- 
leat.hxcrationuUacftjCum  crcditor  Ubcra  vohmtaicitapacifcatur. 
Ratio  vcra  fumitur  a  finc  pignoris ,  cui  pa(^Vum  iftud  rcpugnat,&  finis 
iftccumconftituatclTcntiam  pignoris,valcrcid  padlum  nonpotcft. 
Necratio  hxc rcmouctur,(i  dixcris  crcditori  fufticcrc pofle  pcrfonalc 
a£tionem  .  nametiam  nuUoconftituto  pignorc  cadcm  adliocopctc- 
rcf,&  autcm  pignoris  oportct  fuum  cfle  crtcdum.  At  enim  fi  hoc  ineft 
pignoris  naturar,  quid  cft,quod  palTim  lcgimus  ,hoc  cxpreflc  conuen- 
tum,vt  pignus  vcndcre  hcerct,adeo  quidem.vt  &:vulgarc  hoc  padhim 
vocctur:  in  quam  rcm  funt  tcxtus,  l.vlt.depi^or.l.finectffarias.%.%. vlt.de 
ptgn.  rff7./.4.C.wrf.vbi  vocaturpadum  vulgare.</./,8.§.^fM.vbi&:monet 
jCtus quomodo  ifta padlio  fit  concipicnda ;  vndc  &  rario  dubitandi 
ad  l.Crd'.tor.\ i.%.vlt.  quipotiores.  an  prior  tcmporc  fit  potior,  fi  padlurri 
dc  vcndcndononfitadic^umrquinfurtidiciturtcncricrcditor,  qui 
pignusvcndit,cumdcco  nihil  conucniiTet^/^tf.y^.t/^yi/rf.  &:quod 
citraconucntioncmjusycndcndi  non  habcatcreditor,vidcturcolli- 
ginonobfcurcfx/.j.  ^<r«.;»i^n.Quorcfcrri  poteft,  quod  lufimianm 
aitin  §.  i.  Infiitut.quib.alten.ltcet :  initio  contradbus  pacflum  crcdito- 
rcm,vifibipignusvcndcrehccat.  SediftanonpofTuntfaccrcvt  ma- 
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tcntiaprobacur  pcrfpicue  cxl.Paulw.i^  .i  JommMpignffr.ybijCAas  zit^ 
quodlupcrfic(csrolumrequatur,& qaodtan>ennibii(Mxnnuspo(Icl^  ,'• 
(or,vcfibiiiq^Dr«vaiiafidefadbe^rc(bnrur,peccfepo(&c.  AcqiKtf^ 

.^caidioni  imfcnQ^mTAbonz^ik&mmn^cefW^^  '"^ 
obftatfynitcr  te(poiifiiiii  AIHpBi  ini  tMtmp^tiiUifiem*4A\%4 1»  i>4iwM!.' 

r»/.vbi  jCrushanqcxccptionemci,quiina:dcsbypothccataf  fx  chI^;  • 
damni  mtcdli  milfus  c(l,coacedit,fcd  dircrtcncgacctnptoQ,hac  racie* 
>  neadiedbi,4uod  empcor;2^cacruavo|iuptacencgoaum,4deo<^j(ibi 
caiKfe  iiielius/i«biwiviMkBco|e. '  Vadfsex^^^ 
:  riciTc^  cooi^SisMa^^  ^ 
&  ignorantcm  \  vdjnterrigorem  juris  gf gquitnein^fdlMfgptMiiMtt  ■ 
iccxpcnfasdiftingqatuf.  Vcrumpofterioi  hxcnon  conucnit  iftis  tc-'* 
xribus:Mediarcipfaftatuitlcgumcontratictatcm.  Prioc  repugnat</; 
ttxtuttUi  /.44.  qubnian),  vt  eftin i  .empcor  D  £  b  u  i  t  Hbi  cauere,vt  - 
.  aic  JCtiic*qacverba  arguatteciaoi  «feiA^b^^njt  fidei  &  ignocH^s 
.igefeJCwro.T>offitali^»iljcI<>cw,iniil|^dee^^  - 
ce,&qutnull;an^p^n'dcuramadHibi4t:Kiaptn^  . 
fcicntiaf^vti^ttc  quo  ad  f^^fis  non  paucos  pro  (cieniia  in  lc^tbus  no« 
(faris habecbr/a.idr SMem-^irfiff^ffiJ-ijfS .i.decmtr.  emt.  af^ue  iu ju- 
yanpbffitp^pk  condliano  :  Cetei^     profcdlo  non  yidco  auo-     .  *' 

.  nec  nc:ttcmquc,an  cx  ncccffitatc  donfum  quis  3rdificaucrit,an  cx  vo- 
luntatcimpenias  fccerit.vix  vnius^fijint  momenti.ficut  necadmicti  po-  r^' 
ccft,quoditavultcxplica.ri(i./.44.$.i.quan  JCtustantumponatratio' 
nem  diuerficaci^inccr  rniftuni  in  poftcifioi^em..8cemtorem ,  non  aucc  ^ 
propccrea/^ecumiledd^^  '  , 

\Et  quod  ^irtMeMtJ.^^.S.t.  copacnpipfiun  licefaiB ,  pet  ncfdor^iMii  • 
difpundioncmJiuic(enrcntix<idcoiT.mc)^arefreucratrufFa  cft',  qil» 
nomincipfc  ccccrfts  folucioncs  appcllat:Et  mirc  hicnuj^tur4fi^.(?«r«. 
^«fA^p4^.iS.».57.  vbjillaniexplicationcm  prolixe  (qonajtnr  confir" 
.mare,ik  ynumfaltem  6bft»eaitiquod  itamtiteciir^ 
,itinebobic;dt^tl^nnUiasedenio^^ 
cercis  autbcibui  Kiiint,  qubd  exemplac'npmH 
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m<//.44.$.i.vrq;ad vcrbulum  De^Mf vnorpiriculcgarar,&tu intcr- 
roeationisaotaponacur.  Sediniftiufmodtnugis  confiitandis  opera 
prccmm  non  cft  immorari.Ncc  placct  Cuiaci)  m dU^.  Tr.  9  Afru. 
diftin(aio.intcrexpenfasrcfcdionis,&impoiuionisnomxdihcH.it 

«imis  fecurc  agic^  ocnc  imponic  Ledori ,  dum hanc  racionc  rcddtt , 
quod impcnf« refe<aionis  veniant  in  judicmm  dc cuiaionc.  Et  i .  ita 
fUactur!^quod  necdominusrcm  cutnccns  co^atur  mipcnfas  rcteaio- 

nis  refticucre  pofrefl'ori:  quod  pcrfpicu^fallum cft.  ^-nimis ablurdum 
fit  vcfiauisxdcsanriquasviliprcciolcienci  .vcndidc«r,i;semdis  co- 
ca'cur  iudiciodccuiaioncimpcnfasptKftareempton.  5.  non  praeftat 
vcdiroriiidiciodccuiaionc,qua:fuaculpacmptoramiric,nccdaranu 

quodcmtorfuaculpxfenfit;at(^uinimpenfas  per  rccentioncm  coiti- 
muni  jure  fcruarcpotcftpo(fefloi:ouQddumnvhoc  cafu  negac  Cu- 
i3cius,principiumpctit.  Video pro  Ahicano hanc  luuionc  reddi  pol- 
rc  quod  C\ zdcs  manfiflent  penes  dcbitorcm  ,  jam  crcdicor  cas  omni- 
modofiner^fufioneetpcnfarumconfccucus  iuifi^t  :  vt  promdc  jus 
Ciusnonvidcaturdctcnusficridebcre  pcrfadum  dcbttoiis»  &rAlic- 
nationem.ScdearatioTamenuifficicnsimlunon  videtur  ;  quon.am 
non  obftaate  ,ure  p.gnoris  licitc  rcm  ahcnac  dcbicor:  quamuis  lanc  rc 
in  fpccic  hvpothccaramalietundo  fuitum  committcrcdicatur /.yi 
i«/tf<;.ifft;rr.dccuiufmodihypothecatn//ii.«xr«t,«ag.tur.  Scd  nec 
hoctamen  faccrc  poceft.  vtncboi)a:fideipofleirorconlequaturim; 
penfas:cumrurrusm^.f^vf,U.igatui.dcarca  &2d.bus,  quarumno 

fitfurcum.Neqiratio.Africamm.//.44-^.^'»/»<^"5'^o"'^'^'^/^'^"^^ 
quisjufteignorareportitrcmeflcaltciibypotbecacam,  cum  &:  ma  « 

2dci  poflcflor cxpcnfas  nccefiarias  dcducat.  Et  eft  tamcqillafpcc.alti 
rariomcrcditorcquodrcmfibihypDthccatampeifcqu.tur.fc.l.talem 

qualis  fuit  tcmporc  cooftituti  pignoris ,  vt  nih.  1  ad  eum  v.dcaturjer. 
tinercquod  impcnfi  in  eam  fiax  funt:  Ex  ^ucrloh.  Gar^m.  d.Tr  dcex^ 
penrucaliZM.6l&feq^.?^obzidm^ioncn^ 
nccnefitf:^(aa,quaitaexplKat,quodvbimatcadomus  cxtiu(tta  eft, 

manifcfto  fir  mclior  faaacaufa  c.cdttorisiqmaliasnon  nifiin  aica  pi- 

cnushaburfl^cttlequocafu.agiiarin/.ip.^'/»'^"-/^^^»"^?"^^^"^'^'?- 
nisnonfiiciantmeliorcmcauamcrcditoris.  ^Mihitamcn  nonGitis  i- 

ftudfapit:quoniam  ini/./.29.ponitur,poft  obl.gat.oncm  domuscxu- 
fta,&  i  poflcflbre  in  arca noua  domus  pohta.  Quod  fi  tempus  p.gno- 
ris conftituriattcndimus mel.or  condicio cieditor.s  fn<fVa non  cft :  tu. 
pofl-dTor  «dcs  nonrcfcciifet,cse  vcicv,ruiflbnt,&,adeo  rcfic^en^^^^^ 


2^4  DePign.  EtHypot. 

Qiclioreft  fa&a cauia polTt lloris.  Ec quod  ipfe  cjuoquc  ait , impenfas' 
rcfcdionis  cmtorem  juclicio  cuidionis  cDnlcquipoflcjexfupracU. 
cLibium cfficitur : & dilTimiliscft  cafus l.Titius.^^.mf. dijcl.  ctnpt.  tum 
ab  fpccialem  rationcm  impcnfarum  in  crudiendjs  leiuis,dc  cj[ua  ic  ali- 
bijtum  quodmanumillloni  5i  Ijbcrtatimora  f.i£la  cft  jquadc  caufa- 
fiihil  a  Icruis  cmptor  confcqui  poteft.Scd  de  his  pUis  Gitis. 

Cap.  XIX. 

K^iJionem  hyp9thecariam    qttouts  gefiere  ptgfjork 
haberelocMm. 

1 .     (^tA  in  pigmre^iitbrio . 

i.    Qnjd  tn anttthrcfi.  Adl.u.%.  i.  depigncrib: 

FOfita  caufaponitur etfc<^s,^  poliro  igitur  pfgnoris  jW(C , ponitutv 
etiam  hypothecariaa(ftio.  ltaqiicnonintcicll,an  qua;iatur  dc  hy— 
pothccain  Ipccic  didla,  an  dc  pignoic  propric  lumto,  cuius  fii  amilU 
polTclIIo :  6c  rurius  non  intercft,anconucncionaic,an  ahud  iit  pignus: 
r  an  cxprclluni  an  cacitam.  Quin  &  locum  habcr pro  pignore  pr»ccorio' 
hypoihecaria adio,  quod  odcndhl.i.CJcprdtor.pign.  q^od ibi  SaHcc-- 
rus  Scalij  notant :  &  hoc  argun^ento  confirmatur,quodctiama(fiioni' 

f)ignoratitia:,  qua  dcbirorpignus  luiiufmodi  rcpetat,locuscft  :  nc<:i!— 
ianc£tjctamen,  fcd  quialpccialc  genus  hocpignons^cft  ,  &  vtique 
noncxcontracluvtiliultcm  Ly^.tj:un.  z\.rt  i*:;i(f.l<g  B^rt.tnl.  i.dipi^ 
tgflorat.4clio}ic.n,^.&dfcemitsdchoci)if,lib.<f.  Dcantichrcticopignorcdu- 
bi\imn\oiictl.ii.^.dcpignorib.  qux  amifta  poncniuneadionemin  fa- 
dum creditori proponit.  At  enim, qu.v  ratio clTc  polfit ,  ob  quam  ne- 
gcturSciuiana,quandoquidem  vriquc  icaresvcrc  pignori  obhgatur ; 
cum  Sc  pignoratitia  ad\io  (ohuapecunia  pro^ouatur  dcbiton  l.jipcctt' 
Midm.^jl.deptgn.Mi.  quamuis  cum  JCtus  co  iplo  Ibco  dicat ,  dcKirorcm 
hoc  vccbo  vti  polTc,  innuac  laris,  (ummo  jurcadrioncm  prgnoratiiiam' 
noncompctere^&nonfflc  vcrum<S:  proprium  pignus.  Azo  purnr, 
quod  noncxchilacenfcndalit  hypothccaiiaaclio  petd.t.ii.^.i.dcpi^n. 
▼bi actio  in  faftumdatiir.quod& fcquitut  CMtac.^.ohf,i^.( vbihjcc  lc- 
uiflimc  attingit  6c  nulla  uiodoremextiic^r )  quibus  quo  minusal- 
fcntiar,  illudfacit.tum  quod  nuHibi  &inaHogcnercpignorisaftionc 
ii^fa«flumproponiiuucnio:tum  quod  facihmumfaillcrJCto  mentio- 
Rcm  faccrc  aitionis  otdinaiixhypothccaii*:  quod  &  vetofimihter  fc- 
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^ciflct  JCt'fiiIlilocume(TecxiIlimaflct.  An  forcanis  fpccialitatis  harc 
ratio  clt,qiiod  per  ainichrclin  tamquacx  pcri"onaLiobligacione,tflniu 
adquinturjusfruduspcrcipicndi  ^Scciindum  quod  uaerit  d.l.ii.^.u 
rff^^M.explicanda.quod  adlio  in  fi6tumdcturnonconrra  tcrtJu  pof- 
rc(rorcm,(adioncsenim  perfonalcs  non  runtrcalcs^fedcQntraiprum 
dcbitorc,adinrtarpignoraruiarcoDtraria:acVionis,vtrcmcandcm  vel 
aliamvtcndampraftet.rcii.poftamifram  pofleflioncraciusrci,  quam 
initioacccpciatcredicor.Scdnihil  aufim  aifiimarc.  Quodautc  Dd. 
vulgo  ind.l.  1 1  .1.  intclligunt  in  fa^kum  a£kionem,cx  interdido.Nc  vu 
fiat  &c.  nafcitur  cx  inepro  crrorc,  quem  fup.lth.  i.  confutauimus ,  quo 
jputant  ibiagi  dc  prxcorio  pigiiocc  coftituto,  pcr immiflionc  m  bona. 


C  A  p.  XX. 

De  rcmedio pojjejjoriojlntcrdiclo  Salktau: 
H.    Anitquelatepitteathocliiterd.ac  Scruunaa^lio. 
±.    Ex quibtu (ak/u & coHtra (JUQS  conipetut. 

DIximusfupra,remediumquo  fuccurnturcreditori  cflc  duplcx,  al- 
icrum  rcaic,a:licrum  pecfonale^  &  illud  nirfus  duplcx ,  petitoriu, 
<&:pollcflorium,de  quOjVtaiiquaditamusfupcrcft.Eteithocpropriia 
remedium  propignonbuspcrfcqucndis  incroduClum  :  Hoc  autcm 
xommunc  cum  ccicris poflcflbribus  creditorcs  habcnc ,  rc  interdidlis 
v.c.  rctincnda:  &  rccupcrandx  poflt llionis  vri  polFinc:  quod  fupra  at- 
tigimus vbi cgim'  de pofleflloiie crcditoris: & notat l^cgu<,.p.^.}iHmb, 
J.n.^i^pr.&  Acc.tnl.i.S.(reditoresvtipof{d.aha.rgvkmcnto  poffcfllonis, 
crcditoribus  Interdi<^um  illud  competcrc  aflirmat. InrcrdicVum  hoc 
icaaSahiioIulianoJCto&Edidipcipetui  colIc(fVorc  appcllaru  cflc 
Cutacj&L  Vl'ifcm\f.tnparat.^\M.:^m:{ca  quoniam  JCtoiai  non  fuit,Edi<fta 
proponcrc  &  jura  condere,{ed,jntcrprctari  jura ,  &  formulas  prarfcri- 
berCini.igisqucndamprafiorcciufdem«oininis,autorcmhuiusInier- 
didlifuifle,ciedidenm.  Noncongerimusneqidelciibimus,  qua:  dc 
lioc  Intcrdidto  Dd.&wprtmis Menoch.rtvt adtp.pffjf.  latc  tradlant.Illud 
«antiiatfngcmus.qua;  &  praecipui  momemi  quxftio  eft,an  v(us  huius 
jnterdiciipafcatacqnclatc,atSctuianzadionisEfredi'magn'cft,quia  r 
in  Scruiana  adione,q>  inftar  cft  petitotTj,^bacioncs  rcquiruninraccu- 
ratiores,cuiufmodin6dtfidcranturinlntcrdidkis,Do<ftorc$frcqucn- 
jtiusincajucruntfencencia,  vcdircdluquidc  Incerdidlutaniuexcaufa 

Gg    1  loca- 
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locacionis,  vtilc  vcro  cx  qiiacunq-,  c.iu(a,&  aiicunqi  cr9ditori,&"  corw 
tra-tertium  ctiam  polTcflurem  compcierc  putcnt,  itacj-,  moncnt  aduo- 
catos.ncScruianaa^ioncfed  potius  Saluiano  Intcrttiifbo  experian- 
tur&:  vtantur  .  quonumin  hacnon  fitneccfle ,  probare  rcm  Fuiflcm 
bonisdcbicoris,rcd;vincac;quitcmpore  obiigntionis  debitorem  poC- 
fcdiirc  pxobzncrii  Aafonin^.ltem  Seruiatu  j.n.^$.&  c^.lkjl.deatlton.lit- 
gn^.p.%.mcmb.\.n.\f).ldemlafontbtd.n.\ot.AngclMd.n.<).  Secl>h£C  icn- 
tcnt!a,quoiMnTcrditbumhos.|jcctTtilexquc  pateat  latc  acScruiana 
a<Stin,exrationc|Uiu  dtfcndiprarrus-non  potcn;',  quoniam  icaplane 
tollctur  vlus  Scruianacadionis.ncmocnim  non  ni^Ucrvti  Inteidi(^o, 
quama^ione  Seruiana:ac<|ucitafutiliainutilia  &  inania  cflcntom- 
nia,qua;roiiocisdcadlioneScruiana,&quxincaptobandtirunc,tam> 
accuiatccrackancur.-addc/quodiniuruiumaniftflomfcrrccurpofler- 
forrbiissqmbus^iufcrfccurcommodum  poflcfllonis :  Imo  cucrtcrcn-- 
tur  pcnc  &  omnia,qu^cxplurimis  juns  ccxtib'  fupra  adduxim',quo<l 
inrcaltcnapigi.uisnonconfiftar.  Vidcrunt  hunc  fcrupulum  vttctcs 
Intcrpp.  qiicm  vtrcmoucac,producic  Nfg««..  cafum,quo  crcdicori  nc- 
ccflaaa^icS(irui«naa6lio,quando  nimirum  debicorcemporc  obliga- 
tionisremnon  pofledic.Vciam  ica^ion  fbluitur  nodus,  q^iin  imo  cocu : 
Kocinepcumeft.  quoniamcxhypothcfi  quod'dtbifor  non  poflcdc- 
ric  ,  multo  magisinutili$&  vana  crifatftio&truiana  ,  in  quaoporcct 
probari,noncantumpoflc<liflcdcbicorcra,fedcciam,remin  cias  bo- 
nis fuifle ;  quod  prxfcrtim  ad  calamaliqucm  fingglarem ,  qux dc  hy- 
pochecariaadlioncin  LL.  ttad(mcur,rcftringcre  nimis  fic  ridiculum: 
quid,quodinifl;bca{uetiam  Ncgi^zanciusjpfe  iniordiftumvcilc  cre-- 
diconconccdir,quoexperiaturnumine  debicoris,  quia  debicor  ip(c 
■ofrcilibncm  pocuiflecconfcqni;  IkCon  l6copauloanredidto,Q.9i.94.  • 
(f  99.tcncaripofleexifttmac,quodinSalutanointctdi6lovtili;  quod 
itj,cci-tium  poflt  flbrcm  datur,xcjue  vtin  Semianajncceflum  flt  proba- 
rt,quodresindcbicorisboni$fueric:  Atenimcuiigitnrbono  Salnia-- 
■olnccrdidoj&nonporiusScruianaadl-ionccxperiacurcrcdicofrScd'. 
priccrca  tc  repugnacifta  (cnrcnria  hucrdidlotum  nacurar,&  inepcaca' 
eilccvtriafqucadlionis  confuno^Irat^ucidaopinioomnino  faifaei^,. 
Ttcunqicam  &  Wclcjnb.ftquacur  inpardtt.diSaln.lntcrdiB.  ncc  lafbtk 
in  ea  adquiefcic,f^d  tandem  n.io  z.co  dclabi  cogtcnrv  vt  pucec  nullamt 
efle  aft  onis Scruianx vcilitatcm,&  quod  fortc  ptimum  cam  incrodu*- 
Xcricpr.Ttor^poftauccm  InterdidViinihiciliorisprobationis  caufAcon- 
•eiIcric.SediitcaciIet,noadeScruianaa<itionctamiiiulcadifpucaflent. 
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^u;qni  Intetdidunr&aluiainim non  igoorirunt.  Doccnr;  qux  ha- 
ttcnusdfximus^ellcomninofaKamicnientiam  D<i.  qncdSaIui.imim 
vtilc-Inicrdidunv,  competat  cuicunq;  crcditoii  &  contfa  poircfTo- 
rcm  qucnKunqvic.  Et  mirari  h'cct,quac  caufa  cos  prjctipitcs  cgCrit ,  Sc 
qu^  necenitaseos.vt  ita  r(ametent,inapulertt>cum  opinioni  im  con6t- 
ifhiniJxnccvnicustextusaciduciiyaflit,nam&r.r.<irf4iW.I)frai{^0.  Ic- 
quiturdecalono,5c  rcbusquaspignotisriommc  in  tundum  condu- 
dtum  inuexit.Ettoxtus/.i.C.flVpw.d^jr^/tf.nominatimdccondudlote 
& dcbitoic  Ibquitur :  ita  qiudtni  vt  contrattariumpoflt  (Torcminicr- 
«U^um  compctdrc  ncgct ;  quod  ad  interdi^um  dii  etiium  incpre  rc- 
ftringitur.  cum^iire^ta^vtilisadioefl^edu  nihtl  difrcrafit  l.  4ciio^-j. 
d>tncggifii &  ita  Irapp.  ibixlc  vcrbis  non  rebus  refpondiflent :  cr m  &: 
abftirdiflimumfitjtcxturnicainteLf.tctiri,  vtabmrdatnii  lationi  re- 
pugnantcln  opinionem  indiicas.Et  quodattiiictad/.  Intcrd. 
ilIaloquiturdcrc,quam  pro  merccde  obligaram  colonus  aiienauc- 
lat.Etcnim  cum  hocintcididlum  cx  caufa  locatiouis  contra  coio- 
riumnominatimintrodu6lumiit,none(lmirum  fiincum  poflcllore, 
qui  a  condi]£t6rc  caufam  habcr,ptyrrigatur.  £t  videtut  igitur  hoc  in-  x: 
ttrdidiim  rantum  corapcrerc  exx:aufalocauo(nis ,  contra  ipfum  con- 
duftorem  dfredlo ,  contra  tcrtium  qtii abillo  cau(am  habct ,  vtiliter; 

(ententia^onelli,  qvii tn Li.cMSaIu.  tnterd:  verba , debitoremve 
accipitdeclaratiuc,  quall  tantum  inxonduAorcm,quiidemtitdebi- 
tbr,compctat,  (ed  quonilm  idud paalb  durius  e(V;dicerero ex  caufa 
quidemcondiid^ibnisdariinterdidum  vtilectij^m  cbntra  tettiu  pof- 
ftrtorem ;  cauCim  habentcm  a  condu<5lbrc,fcd'cx  aliis  caufis  non  dari 
cbnttaccnium  pbflcllbrejii,(ed  vtilitcr  tamin  datrcontradcbiiorem, 
iuconcutretc  aim  Seruianaactione ,  in  qiia  fimbueatur  contra  i- 
pftHtidc-bitbremjfufticirprobarcquoddebitbrtemporcobligationis 
fcm pbflcdcrit.  Atquc ita in magna varictate  opinionum  ftatium ,  In- 
tfrtdidiumdirc£kbc4ntumdariincondiidbrem.  Viilc  dati  tum  ad- 
dttfus  pofleiTorem  qui  a  condudlore  caufam  habet,  tum  exaliis  caufis 
«brttraipfumfollimdcbitorera,v.dc  hacrc  JHcotcrkos^hfonothtHm  rtm^ 
^adipiftipofCuiac.sobfi^.Vult.  VVefemb.&almAi^.i.  Infl  delhterd.Dt' 
mll.&UMtom.ml.i.CJepre(4rio.  SMie  Dd.  fupra  relata  opinio,. 
qium  cgb  ex  tatione  yuris falfam  cflc  non  dubito«^ 
eommunis  eft,eamq\  in  foro  ob- 
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C  A  r.    X  X  I. 

De  ExtrnordinAYio  R^medto . 
V .    An  credft0rproprtaaM(oriutcpiffiusoccHpdrepofir*ddl.i.C,(lcpign. 

COmmiinisDtl.  (cntentiacft,fiitacoriucntutnlK,  portc  ctcditofc 
propria autoritatc rcm occiiparc  &apprchendcrecius poflcirio- 
.ncm^^uomodo  accipiunr  l.yC.de  pign. Ez  Jtatfnim  eum  locu  cxplicant, 
quodhumaniu*  quicicmfaciatcrcditor,fimagiftratumdclupcrmrer- 
_pcilct,fcdctiamab(q.  hoc pofTc  vti jure fuo &  vigorc  coni>cntionis rc 
occuparc : adco  quidcm  vt  multi rcliftcnte  debitoic,adhibita  vi  id  \i- 
citumeflc  putcnt,(quosrefert  &fequifur5i<//f.ii.io  &ij.md.Ly)<{uin 
Sc porro  idcm  &  contra hfcrcdcm  &  (mgularcm  fuccdlbrcm  liccte ar- 
bitrcnturi'.<//f  i./<»fo.Nfj^//«-./>.4,«.io.peruerfojudicio;cumhicnihilfit 
nificonuentiOjCuiuspotcftatcmiftalcHige  laicq-,  fuperant:  &in:egu- 
i  larc  prorfuseft,vt  conucntio  vires  (uas  porrigat  ad  fucccirorcm  (Ingu- 
larem.  Itaq;  re<^c aHj hinc dincnfciiint ,  quos citatolocarcfert  Nc- 
guz.qui  &ibidemw.  4.  vtcunquc  padtum  de  ingrcdiendo  intcrccllc- 
rit,pervim  mgrcdidcbitorem  poflc  negat.Etcuuiahas  hocvim  padH 
cxcedat.vt occupare  pofldTionem  hceat ,  nimis  abfurde  6c  contra  ra- 
tionemjurisextenduntur,qua:poriusreftringendafunt.Bartohis<f./.j. 
C.depign.iti explicat,qnod  crcuitor co  padto  id  tantum  confcquatur, 
vtpoflit  nudc  in^rcdi  &  cfle  in  poflcilione , fed  poflcfllonc  ipfam  fmc 
autoritarcmagiftiatusafl*ercrelibinonpoftlt.  Qux  Bartohicntentia, 
vtcuiique  non  pauci cam  probaucrint ,  tefercnte  Nfgtf-c.  de ptgn. d.lccOf 
commcntitiatamcneft,&:hauddubieamcntcImpp,iif</./.}.aliena.I 
pacifccnicsfanedcciufmodipoircflionehauddubic(enfcrunt  ,quale 
alias  creditor,vel  ex  traditione  dcbitoris,vcl  po^fefloris ,  juxta  (enten- 
tiam  judicisconfcquitur.  AtqucitaquidcmDd.n^ftri  fcnriunt.  Ego 
crcdiderimhanccflcfcntentiam/.  3.  C.  rfi-yj/^w.quod  conuenciodc  in- 
grcdiendohQcfolumopcrctur.vtavicrcditoremexcufet,  itcmquc  i 
'pc£\Ml.i}.Qi<odfnet  caitf.non  autemhocvt  juftam  &  lcgitimam  faciac 
adprehcnfioncm.Prorfuscnimncmodiccic  jusfibidcbct^&vitanda 
runtomnia,qu.Ttuibis&conccftationib«s  anfun  prrcbcrc  poflunt; 
.  Apadumirtudciufinodieire,  quivisintelligit:  &  ifto  jurcadiv.iflb, 
'  /juiviscrcditoritafibi  profpicerer,(lquidem  egcntcsdcbitores  ,  qua(l 
jiijjcrpg^liancsadarbitiiam  crcditonim  admitterc  coguntur;  &infi- 
.J^^.vV-^.      •  enccft 
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gufc  eft dccretimi  Xlarci  in iextat.  tJi.  Quod  v:ci.iuuf.  ^ikhI  amitrac jus 
dcbiti.cjuicuiiqiichnc  )udiccaliquicl cxtorqiiet  adcbitoie.  Et  pror- 
fiis  ifta  cxccdunt  poreftatcm  paftoi^in  ,  Sc  adcHiciuin  nugiftratus 
pcrtinenr,  dceiusautorKatc,  qiiam  prinarotiibnunt.dcrogant.  Et- 
hancinterprttati6ncm  ipfaveiba^./.j.C  tifpi^».  fuadcnt,  i.  vufi  facirt' 
wn  ViDENTVM,  vc  viticlicechumaniterexcutcntnr  a  criminc  violen- 
tia:,&  pcrna</./.i3  fi  modonon  vcic  vimadhibuciint.  Dcin(ic, .fw/ori- 
tatepr.tjid:ipejffji'wncm  jdtptfit  D  e  ii e  k  T,nc^ur  audicndi  funt  Intcrpp. 
qui  vcibaillaimpropriaii  votunt,  vt  opinioncmruam  ftabiliant  :cum 
potius,  li  quid  obrftarct,verba  eflcnt  improprianda,ne  tam  ablurda  o- 
pinio  inttoducerctui .Nc(|UC  juuat  Dodlorcs  rcxtus /» credttor.  55. 
dcfurt.  vel  quia  (iiltcm  cxcuiacuta  Fuito,  vcl  quoniaipccuhs  ratiocft, 
vbiadcbitorcrcscrcditoiitradita  fiiit.  Ncc  mouecctiam /./»;;«//. C.t/* 
HigM.4^t.inquaaccipienda  eftconuentio ,  de  voiuntatc  dcbicoiisdu- 
tante  &concurrencc,&:  cum  dcbitorpcrmirtic,  vt.nufcrac  6c  occupct 
crcdicorrcrUpignoratam  jVttaduraproponicurin  l.<pii  ratmi.io.  dc 
pigii.  ail.  Et  his  ccimmis  politis,  re<5kc  voKmtas  ifta  &.conucnrio,  cum' 
jullii  prxlidali  comparaiur  juxca  d.Lpeii.  fcd  non  conuenir,  vc  initio  v- 
uliteradijciaturpaClum ,  cuius  vigorc  poftmodum  auc  inuico  auc  i- 
gnorantcdcbiroreliccatpoftcirionem  occuparc.NccquiJquam  huC' 
pcrtmct  vulgiUa  regula ,  quod  qux  initio  funt  voluntatis ,  poftcatianc 
nccellitaiis,ik  quodqui^qircnuntiaicpoftitjunfuo:  vcl  quia  ,vtift.i 
locum  habcantjprarrupponcndum  cft  obief^lum  habilc  conuentiorill, 
6£-renuntiacianum.-vcl  quiapra:fumptiocontracrcJitorescft  alicuius 
cxtortionis.ncque  litcra  voluntacc  ciulmodi  padlionis  faccic  cicdun- 
rur  dcbicores,quiindigi  pecunisc  nihil  no  ndnnttuni:vcldcniq-,,quia 
fit fanc  nccclliiatis ,  fcd  non  vt  pcoptcrca  lola  priuata  autoritacc  &  (i- , 
ricjnffumagiftVatusfiat.  Etpollitforcc  haftcnus  indulgcri  opini<>ni 
communi,vccreditor  no  habcacncccftc  vti  a6lioncScruiana,fcdma- 
giftratU5adimplorationcmbftitij,(inihilhaBcat  qnod  opponat  dc- 
bitor,proiinuscreditorc\n  in  pollclfioncm  nliitac:  qui  fatis  maguns' 
iUiuspadicfte<5tuscric,  vc  jnducaccxecutionemparatam  fcd  audicn- 
dasciitvtiq-,priusdcbiror:  ficut  &  audicnduscft  ,qui  obbgatus  cft- 
inftrumcnto  ,  vt  vocanr  ,  guarcncigiaco ,  conthi  quod  ctiam  non 
paucac  exccpiiones  ,  ciuas  cumulat  Colerus  in  Tr.de  proirff.  excciit. 
admittuntur.     Dcindc  h.tc  cxccutio  ticc  tantum  contra  debi-, 
corem  ipfum  ,  quoniam  vi  pa(5ti  fic ,  quod  vircs  fuas  ncquit  porti- 

gerc- 
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Ethincefl:,quodlicct  vendcre  pignus,  quamuisdc  hocnihilhtcon- 
uentum  .'imoampHusvt vcndcrcliceat ,  quamuis  conucncumric,ne 
hccdc  vcndcrc  pignus.  Nam  &  hic,  (i  raodo  prius  legitinic  denuncie- 
turdebicori,  crcdicorpignusvcudercpoteft  pcr  l.i.mf.  Cod.  depa^. 
pignor. l. 4.  &^.depignor. ac^n.  Et  crrat  VincW.adl.i.Cod.dererr.vendn. 
part.i.cap.1.  dum  putat  valcrc  pa^um  dc  non  vendcndo,ica  vc  ncc  in- 
tcrucQicncibus&pluribus  dcnuntiationibus  pignus  vcndipoffit»qui 
pr^tcrdd. tcxtus refutatur cxprcffb loco  Prftt// z./fwf.  15.  ubilicitam 
ait  vendicionera,  poft  crinam  denunciacionem ,  licct  conuencum  fic, 
ne  vendere  liccat :  Ec  procfus  inepta  eft  VineWiadd.l..^.  &  ^.depign.aii. 
intcrpretatio.  Deccpit  Pinellum,quod abfurdum  videtur.non  valerc 
pa^ioncm.libcre  a  creditorc  finc  vUa  coadhone  6c  fufpicione  fraudis 
initam,  cum  &:  juxta  vulgatam  regulam  quisquc  juri  pro  le  intcr- 
dudorenuntiarcponic. /.«/^;»*/^/«.cuni  Inmhbus.  Et  fane  Dd. 
in  rcddenda  iftius  juris  rationc  laborant.  Pleriquc  petunt  ratio- 
nem  a  pubhca  vtihtatc  ,  quod  nemo  fit  mutuaturus,  fi  non  li- 
ccat  vcnderc  pignus ,  gl.  &altj  relati  a  Keguz,.  p.  C.  m.  i.  num.  j .  Sed 
illarariovalerecin  debitorc,  qui  indigcns  pecunia  quiduis  faepe  co- 
giturpacifci.Scdcumcrcditoriibcrcdetpccuniam,&  vtdct  orAti  fo- 
lcat,hxcrationullaeft,cum  crcdicor  hbcra  voluntateitapacifcatur, 
Ratio  vcra  fumitur a  fine  pignoris ,  cui  pa<^um  iftud  repngnat,6c finis 
iftecumconftituatelTcntiam  pignoris ,  valcicid  padlum  nonpotcft. 
Ncc rario  hxc remouccur,fi  dixcris  credicori  fufticerc  pofle  perfonalc 
aftionem .nameciam nulloconfticuto  pignorc  cadcm  adliocopctc- 
rcr,&  auccm  pignori.s  oportct  fuum  cfte  eftcdum.  At  enim  fi  hoc  incft 
pignpris  naturse,  quid  cft,quod  palTim  lcgimus  ,hoc  cxprefle  conucn- 
tum,vt  pignus  vcndere  liccrct,adco  quidem,vt  6c  vulgare  hoc  padhim 
vocetui:mquamremfunttextus,/.Wf.<fc/);^(7r./.y?«<r«j/4r/4J.8.§.r/f.<fc 
pign.act.l.^.C.eod.ybi  vocaturpadum  vulgare.</./.S.§./><7J.vbi&  monet 
JCtus quomodo  ifta p.i£lio  fit concipienda ;  vnde  &  ratio  dubitandi 
ad  l.Cndnor.x  i.§.r/f.  quipotiores.  an  prior  tcmporc  llt  potior,  fi  pa6him 
dc  vcndcndononfitadie^um:  quin  furtidiciturccnericrcditor,  qui 
pignusvcndic,cumdceonihilconueniflet,/^w.74.d?yttrf.  &quod 
citracotiucntionem  jusvcndendinonhabcaccrcditor,vidcturcolli- 
ginonobfcurcfAf/.j.  Qtf<«r«./>/^M.Quorcferri  poteft,  quod  lufiniiantu 
aittn  §.  I.  Uijiitut.quib.alten.licet :  initio  contra^us  padum crcdito- 
icnijVtfibipignusYendcEeliccac.  Scdiftanonpofliincfacecc^vt  mai» 
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ntfel^aratio  juris  eucrtacur:  £t  liquidum  enimcd,  hocipnpignott» 
inellcnatuix.vtrem  hypoihccana  adtione  pcflit  pcr(equi,&:  apprc- 
hendcrepoflcflionem;quodinanecflct&  truftrancumjfi  pignusven- 
derc  non  liccrct.  Et  qu;t  dc  diftradlionc  pignoium propriutitt.C.&  I>» 
&abbip:i(l\\r\  traduntur,non  nili  ablUrde^cucafum  rcfcraiuur,quo 
paduiTi  dc  vendcndo cft  adicdum.  Et  in  l^..deptgn.  act.  difcrtc  fcribic 
Vlpi.uiuSihcetatlicilum  non  (it,vt  hccat  vcnderc,tamen  polfc  vcndi. 
£t  meo  tnnKu  judicio  minus  dicic,dum  hoc  jurc  nos  vci  dicir:  quuDl« 
am  imo hoc ipli  naturx  pignoris incflc  dicendu cft-  Aut  an  forte  qiiis 
dixcric,propriilTimum  &primum  hncmpignoiisfaiflc,vtcredicorilii 
incumbcrct,  &hypothecariam  adtioncm  cidcm  fini  fuilfc  intToduda> 
vt crcdiror  rcm  apprehcnfam rctinerct:& ita tandcm dcbitor  iej,qux 
maioris  folcictcflcpictij  &  quantitatis,rccupcrandacauia  pccumanj 
folucrcr.  Poftmodua.,cum  longiormoramolcfta&damnoia  credi- 
toribus  cffec,&fi?pe  debitores  qua  icm  relucrcnr,  {bluerc  non  poflcnt 
pccuniam,rcccpcu  fuiflc  vt  pignus  vcndcrc  iiccrct.  Eoqj  rcferri  poicft 
quod  in d.i^.dtptgn  aci. hoc  jurc  nos  vti aic  V Ipian.  Qua lentcncia  ad- 
mjfla,faciliusobiedhoncsfupcriorcs  rcmoucncur.  Acccditvcihiasilla 
cxprellim  adicdto;  pa^lionis ,  quod ea  ccmpus,modus  &  ccccra.  quo- 
modorcs  vcndenclaeflctdetinicbancur,&  cirralblrnnicaresaliasrenA 
vcndcndi  jus  crcditori  adquircbacur :  quod fccus crat,  fi  citia  padum 
rcsobhgacafuiflet,&quo  caki  cnbus  dcnunciationibus  opus  crat,at 
V.\u\usd.lib.i.feru.(ap.i^.icnbii.  Cuiiurfusuccurritur,quodm<i./.4. 
rfr/>j^w-</if.  Vlpian.cribus  dcnuuciacionibus  eflc  docctopus,vbicon- 
▼cnrumfuir,nediftraherccurpignus.Act]iitatiet,vciftiuspadi  dc  noa 
vcndendonullus  piorfusfuturusfit  vfus ,  qnod  tamc  minimeracioni 
conUcnire  videcui.  Anforcc,quia  padionc  illa  non  obftantc  pignus 
nihilominus  vcndcrc  licct,  padUo  hadcnus  nuUa ,  nuUum  itidcm  pa- 
ritcftcdum.  Ecpoftquamhocrcccpcuinfuit,vtvendcrcpignus  noi\ 
obibmte  pa<ftione  licecct,quid  ali  ud  potuit  exigi  a  crcditorc,qu.im  vt 
tcrtio  dcnutiarci  dcbitori  vt  foluerci  ?  Et  tot  cnim  fufKcc  re  poffunt  & 
dcbcni  dcnuntiaiioncs.  Ecigicur  hadenus  in  iftis  cafibusducb'  idt  n\ 
€ric:vbiautemconucntumfuit,vtliccrecvendcre,jamnullisamphus 
denuntiacionibuseric  opus:quibus  vt  diximusindiget,qui  vel  conuc- 
nitnc  vcndert  liccret,velnihiipadluscft,adcovtilhsomiflisincidat&: 
in  crimen  furci.</./.7}.ie/tfr.Et  tamc  indc  non  potcft inferre ,  quod  jus 
wendendipignori&natu£2noninru.£cenim,icadiceniusinci]c  &  ha- 
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Aenu$jiinon(amfacl^ac<iebttor,in  ^uenifincm  &  carum«uencutn^ 
pignusdarameftradieti^  podascomrapignomfiiiem  Cicircre^ltcor» 
^ai  iilud  vendiCjprius  non  i  nterpeliaco  aebtcoct,&  calis  ve  n  di  tio  lUMi 
niliprofraudukncadcclandefltnahaberi  polTic :  quibus  adde  ,  qux 
♦»/.  w^./f^.  dcdcnuntiationibus  dicemus.  Cum  igicur  itaindcfinic^. 
rcripcum  iiabcainu$,quod  pignus  non  obftancc  paditione  de  iion  ven- 
/•dendo  ,  nihilominus  di(iraiii  poilic  ,  nntla  racio  eft»  vc  excipia- 
'«niis  ftgnos ,  vc  tca  loqiiar  ,  aodchfedcuiii.  Licec  eimn  pign^s 
Iftud  quxdam  habeac  nnguiaria^camcn  pignoris  cilcnciamfectnet,^ 
^uod  vciq;  in  recuritatcm  dcbiti  datum  eft^  quod fi  dcbicorc  morantc 
•  vendi  nuinquapollit.iniuriaadficcretiircrcditor,  quiperpctuocoga- 
cnrpecuiiiacarere.Quzcontrahanclcncenciammoucc  Fab.dec.  9* 
€.7 .  ficiaoU  dtUolfiiiiia  iuni?  Acfllatamen,  quia  mnld  ipfius  migas  aU- 
^d-ede  piuaiicpaiiciscoBiiicabiBiiis.  Alr  i.alia  cadone  pofleconToli' 
crcditorifVitmpeccec  jus  donitiift.R.i4icuI^,tca  enim  in  genere  jus  ve«- 
^endi  negaucris:neq-,  Juftin.  primum,vt  falfo  putat  Faber,  hocintro- 
<luxit,&  adid  no  nifi  piias  vcnum  pignorc  expofito  perucnnur,  de  qu9 
inf.  Deinde  reprchendit  eos,qui  hanc  racionc  rcddunc ,  ob  quaro  pa* 
i^imdeiioovendendofittmptobatBm.qiiodiniquafi^y  vc  ciedtcor 
-pcrpectio  pecDniaiiia  caceie  oegatun  qpau  veii^Aniquic  Faber,  pecu<r 
niacrcdicamaneretmdonteiociedicotb:  Sed  ifta  pucida  cauiilacio 
eft,quiainceliigic«rpecunia,quam  petcndi  jushal>eo  ,&qu«dicicuc 
clTeinxreaiicnodebicoris.  ^.ait,  pignusiftud,licetvcndinonpoflir, 
tamcn  non  cSc  inucilc,cum  vcilitacem  fiiuduam  adtecac  credicori.Scd 
«nimhactationepaAimideiicmveiideiidoiemper  poflic-def<mdi,fi 
edam  citra  ancichrelin ,  tes  aiiqua  qux  ftu^s  fcracptgnondaoMfit: 
oiiiiiim6in  qnoais  gcnerepignoris  admictipo0ii,fi  debitor ibiaat  v« 
mra$,quae  func  loco  fru<5buu .  A  r  cnim  quod  crcdicor ftufhis  pro  viticis 
.pcrcipic,ipfiusc6modumre{picit,nccilleproptcrea  impedtre  debet, 
•'<|Uo  minus  jure  communi  diilraliat  pign*:  ncc  quidqua  nic  eft,  quod, 
^  inepci  cenlet  Faber,lmpiitetiir  ciecStori,^iiiJioc  twit,  vt  pecaniam 
iGiamtaademooiifi^piatar.  4.air,fi  credicorpoftltlioettiiter  padfdt 
vt  nc  pcorfiis  pccuniam  pccac,pofliteciam  paafci ,  vcncpigtys  diftra» 
har.Ineptc.quoniamponendifunccermini  habilcs,non  rcmifl^  debi- 
'ri/ed  cius  quod  exigere  poceft  credicor:  &  cx  hacratione  in  omni 
'pignorc  validamfuericidpadirum.Adeo&iutilisobic^o  cft,  quod 
<4l»icor  poffir  cei  fiuB  Legcm  dtoese^am  vclic  .;.Ce^liocvecenim 
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£iUic,in  pa^one  LegtbosiiDptolMua,  qiuefraftta  adlidcw.  AxmSai^, 
inquitFaber,  vbi  ita  conaencum  eft,  vc  quamdia  pignoseccearcor 

fruipoccft,  illud  nediftrahac,  cciam  cenferi  conncntinn  ,vcnc  pecu- 
niarcpcratui,  quamdiupignorc  huiliccar.  Kcipond.  i.  non  hanc 
tancum  ipecicm  craAaci  ,led  6cmagis  iftam ,  fi  iimplicitci'  res  pro  v* 
furis  data  Ht  fcuenda ,  dc cotuieticum  >ne  dificfttucar.  i.  ^tlnm  cile, 
IjQocl  tacit^  paAnm  cen<eatar<le  non  tepetendaiicciuua^  £ceiHni 
hoc  fatcera  adum  eft ,  vr  quamditt  {lecania  eftapad<iei>icorein,>ci)e» 
ditor  fiudus  pcrcipiat ,  nihil  vero  v.  c.  munii  propccfeaderagatum» 
cum  &:  abfurdum  lit,  vccx  pa(^o  luperacccflorio  rcromietur  natu- 
racontraduspnncipalis,vbtprxrentm  nulla  ad  infcrendamcnm  ce- 
fbcmadoneffleftGonieqaearia.-  £cinept^quoqueaddacitur/.  Qutm 
57.i/«/Miflf.velquiaibivHafascieditoria  amecemnn  acceptc,vei  quia 
non  negabini  us,  valerc  pa^madcempus.  ne  didraliararp^^wp^^ 
ne  vtnquam  (!ift!ahanir,vn!crc  nrg-murs.  ^^id  autcm  cft  inepti- 
u$,  quam  quod  obiicic  ,credicorcm  r,on  vidcri  carcrc  pccunia  lua, 
dum  vttcut  pi^noie,  quiu  imoquodpccuniafua  ipfe  vci  ctnfeatur« 
Itaemm,-cam4rodos;provionsacciptaimir,dicerem ,  querocunque 
credicorero.quiWa^aitei[^itef>ecuniafua  vn  :^cd  &itajgiii»pa^faidK 
denonvc       '  " 
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Capvt  XXUI. 


Dere qux vctjdt ^otefl,  & qtdd.vt licita dr validd fu  venditio,'^ 

j/rxadcrcdcicdt.  ' 

1.  Anresfuperqudmouctur(ontrouerJia,pendeMcjudi£io  veHdtfofUi 

2.  VtfeiidfpojSitpignm,oporutdtkm(tfief  inmtM*. 

■4.  opmgBdinmitiMtioliibm&qualihus. 

5.  Debktiricmodproptmiturinl.y  §  .1 .  CjUjuifMmM^ 

6.  ^ignwpdlam  &luliwmcrv£ndendum. 

'7.  An  opufdemmutmutvbi  lapfus  dmconfiuuu  in  maOtf 

^7Noverbores,qu3Cvcndipoceft,'eftpig^,velrcspignorata,  m 
y  «f^tta^iuxtaiiycEiusciadica.fUt.pjgiMWiiiit^o^ 
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£t les  cft !l«|tuda.  fices  vnaiiDgalaxis fiierit  pignori  obligata:  Sed  6c  fi 
platcs  Imt,  potcfl  rein  v  n.im  cx  illis  quam  vclicdiftrahcic,  juxta  /.  crC' 
dttorif.^Jt:iLjlr,pir[n.  Nequc  enim,  qux  fortc  ratio  dubitandi  fiiit  ,  fcr- 
uauichic  orUojqualis  m  cxecucioDC  judicati  fcruari  iulct^iuxta  l.a  Diu9 
iSJenjmLEt  oportcttamictcdicotem  agcie  bona  fide;Quqd  fi  cniin 
'Cam  le  aUqua  viliori  <iUftiada,poflct  pecnniam  (iiam  confequi,  diftc*- 
xeric  reinprecioitorem,&qdam  noo  difttafai  debicoris  intcrcrar^ratio 
fuadct,vt  hoc  nominc  acVionc  pignoraiitia  tencatur,vt  bcncex  Dd.m 
l.(]!<a)ndiii.C.ded}slrdci.pign.tiot4t.  Segu^jit.part.6.metnb.i.n.i%.Hmit.^, 
vcictiam  hoc  rc^c  addu,  idcm  obnnerc*fi  plurcsrcs  hbiobligatas 
.Ycndiderit  omaet  ,  cam  ei  diftcaftioDC  vnas  «onlicece  potuiflet 
pecimsam.  Ita  in  pignote  in  fpecie  dido.  In  liypotbecaiempec»* 
•bcad«aDdemi»tionetnjarisdi&kmem|udexfiuemagi(lracu5,  vc  fi* 
quiJcm  vna aliquarcs  fufficere  poflTt  cicditori ,  dcncgcr  pciTccutio- 
ncmaii  viam.  Cuiusrci  neccflitaseuidcntior  clt  m  hvpoiiicca  gcne- 
rali.  ncccntm  vniucifa  bonaper(cqui  volcncem  vUus  audicurus  cft 
magiftratns.  Qijod  C\  quis  generalein  fimol  &ipectalem  hypothecam 
habeat.iudcmtcmperatu'.  jurisdi(5lio,  vtpiMis  teneaturperfequi  8c 
'YeDdetexes  (pedadm  fibi  hypochecaras,<|uamadcesttteias  h)rpo- 
theca  gej  crnli  compiehcr.las      ahi  obligatas  in  fpecie ,pccueniar, 
juxta  l.'L.  Cod.  depign.d:  iiuolib.  feq.  mmaterui  priortcaris  agemus.    Ilhid  ' 
lucqu2ricur,aa  icspignoraca,  fupercuuLS  propriccacc  dcbicori  fuic 
^oota  concrouerna,  judicio  pendeDK  -nihilomiDUS  vendi  poflic.$ 
Qyod  ^uidem  affirmanic  BmU.  m  I.  i.  C  dr  i!ifiips/r  Sed-contiaciam  re-> 
•^iuscum  ahisprobatNrgM^ffr.p^rr.  C.memb.  i.»«m.i<>.quoniamhoc 
modo  res  ht  htigiofa,quq  regubi  itcr  vcndi  non  potcft.neq-,  ab  ifta  re- 
gula  cafushic  repciiturcxccpcus.-cuiacccditjquod  perconcrouciliam 
ilUm  dubium  rcddirur,  an  res  fiierir  proptia  debitoris  ,  &  conie- 

2n€DCer,an  Xt€A  fit  pignori  obligata ,  pcr  ca  qujc  fupra  Ubr.  frgad. 
epignoceiBetalteMeccadfcauimus.  Prorlusferendam  noneil,  vc  pec 
•vendJtionem,quxmagni  eftefFe^us&prafiudicii,  petitori,  quido- 
ininum  (e  dicit,  &ad dominij  probationem  (efe  offcrt ,  iniqua  condi- 
tio&imo  iniuriainferacur.  Anautc  rem,quamnon  poiTidct  crcdiror, 
venderc  camen  po(Iic,dicem'  iiif.in  cap.dc  pcilonis  quae  vcndcrc  pol^ 
•  (isnt.  Hb  pnemiflis,  jam  vfdeamus,  qux  prseoedercvendicioneiit» 
«Cequa*  in  cadebeanr  obferuari.  Ec  inptimisoporcer,vtdcbicorncin<i, 
aiocaibiiiciidi>/.j?(4SRMr. ^.ibi  f^fmu [ohittom.  C^dtdtfr»f^l.fi  m 
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dtes  vci  condicio  veneritaiicesdcenc,!»  wndt  iHMlpdffic,/.  ^M^U^^ 

0  ;»'^«  l.fineceffArnu.%.%.jxAnnuA.  ^.de^ffi.ad.  qaenilocum  obitcr &btc^ 
uucrcxplicabimus.Si  quis  (lipulac^liccriginra,annua,bima,tnmadff^ 
(kil.fubpignore  rcddenda)  diflinguicuciacisrubtilicer,interhicp!a'- 
^onem,vc  pienus  vendere  Uccar,  nm  quxque  pecuniaiiia  diciblo^  ^ 
£i^itiftliiterBaiicvea<fciefioei« ,  fi  qua  pecania  (iMldklbliitaiit||ir 
Ikedc  vti&dlocalaieriamn  in  foludoaepdmfpenfioniscefracum 
erir,pignusnondum  vcndercliccat;  hoc  autcm  (bacim  liccat.  Ratio 
diffeicntixeft,quoniapriorispadtioni$formula  &verba,  icteruDCur 
ad  omnes  pculioncs,  fic  cunc^  ermictitur  venditio,  vbi  in  folurione  o- 
'  maifici?ampenii6itfiedGitomeft,&<ltciaonpoieft,vc  aic}C^,Q<^ 
e^quoquc  die foluc^nipecumam ,  vSi dics  cettttiiecilam  ii<lilw(iitii 
.  poftttiodaacem  ca(iiTe«io  fttadiingttlas  ^tm  H  ones,  Sc  ideoob  pcS- 
mam  ccffationem  prorinus  pignus  vcndi  poteft.  Vt  rcdeamus  vndc 
4  digiclTi  fu mus,vcndeicvtliccarpignus,prsctcrmoram,  oportetprae- 
ccica  dcbicorcm  monitum  &c  incecpellacum  efle  d  credicore ,  vc  pccii*> 
niam(blaac,inqcaroicmdcnancianoni^opa»eft,l.4rteir.4jg^ . 
JtMr^^ihi,  n»twit  r^fmlmfmn,Limt9ret.to.  ibi  tUntmtuimnibm 
jfilMCiimM  debicoTyOifi 
K)IuAt,fut«rttm,vtpignusvcndacurperrfr<5f./.  4.  quae  fiib  ipfumccm- 
pusdillradionis& profcriptionis&ciendje,denuntiationcm  &  no- 
nfica^aemreiniric.  Ctrcaciuamtemaescaiaiveaittntdiftingucii  ^ 
Jli.  -PciihiAirvbi  inido  cecca  tcx  pignocacie  lei  ven^nclc  cUAaliiiik 
'  V  obieniandom  hoc  cafii  eft ,  qaod  conuencumfiiit :  Lcgem  eniiHi 
datconucntio,nccquidquamimpcdit,quo  minusvtaturjurc  fuo  crc^ 
ditor  juxta  conucntioncm  intcrpofiram:  ideoqi  nec  vllahic  dcnunti-* 
atione  opus  erit:  quod  &  expreirc  a  Juilin.  conHrmatum  edin 
C.icji(rJmjM;prr.£ccaiiieafiiioo^ctadm(^  pignodtvcn 
modofi(mcioatp9ftam,ficlfimpltdteradnmfic,n  pignasvei 
liCeatyVnaminciKrpellationcm  fakem  Sc  dcnontiacioiiem  credidecmir 
cncncceftariam.Plan^  vbi  jusvcndcndi  quacunq-,rationehabec  cre- 
.ditor,fi  camen  pignus  nccdum  venditum  fir,oftciendopecuniani  dc 
bicor  facere  poceric,vcne  rcs  vendatur  ^ccrtitiimaraciont^ft^^^oniaii]^ 
peouniafblaiaomnef^citditcMisfinittir^quodin 
'  •  .$C  rt&^p.6.memb»i.n.iS.iJeguzjtnt.  anno 
Jidbinifitveadendo  ijficboc  calb^toai 
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«bftingaetidttRi  efle  inier  jus  vecns  &  nooum.  Et  hocqoidem  licere 
vendere  pigniu  poft  incecpoficani  vnam  denuntiadoncm ,  &  indebi- 
cnnium  clap(um,dc  quo  mox  cx  l.^.^.i.inf.C.  dejur.  dom.  wip.  fed  jurc 
vetcrifuffccille  hoe  lolum,quoddebuoihieiitinmora,  ncc  aliadc-. 
Bunciationc  fuiilc  opus: Sed  no  dubico pollcrius  hoceilc  tairum  ,  pc r 
.dd.texciu»  qui  iiiDpliciceccxiguntdemtntiacionem:quiniino  quod 
didtac^palfimtdelyitori  denunciandamcfie,id  vciprsecipuevidetur 
pcrcinerc  ad  carum  hunc>&  omnino  pemnec;ctlid  carius  cHec,  vcpa» 

.  ^mdeno  vendendoadiiccretur  (5c  dcnuutiationcstrcsiftocaru  nc- 
ccflariscirent.quotrancncccflarixnon  funt ,  vbi  fimpliciter  credi- 
cor  denuQciare  jubctuc.  Ecnecellarix  iguui  ad  mmiii>um|hoc  cala 
€cit  vna  dencmciatio.  £c vero  cantum  aoeft » vt  iioc  cafii  vbi  conuen- 
tum  nibileft  de  yead£do  ,naUa  denunciacio  olim  ncceilaria  fiierir,  vc 
pucat Ncgu» . vt contra ttei dcnunriarioocs  in  terniinis  ?aidm  i.fia^ 
tenr.  5.  exigat.  Qijsc  tamen  fententia  poffir  vidcii  abfurda  :  ratione 
duplici.  I,  quiavbilcxijmplicitetadtumrequirit,  fufhcit  geminatus 
ad  iummum«&  vt  pluiimum  vnius;  i.  quoniam  non  conucnirc  ratio- 
oividecoitVtha&enasidem  juti<jiit,voinihilconaentttmeft  ^&vbi 
aoinioatuxra^kam  cft»  nc  pignus  vcndacur :  quo  cafu  rres  denanriftri" 
oncs  requiric  Vlp.mL^M^gnMt.  Aliquid  de hoc  diximas  Uf.frtai» 
&  quid  nuicobieftionifitre/pondendum:  Quod  fiplacerc  non  po(- 
fic,aucfatendumerir ,  Paulum  a  ceceris  JCtis  diucrik  fuilTe  opinic- 
nis ;  (quod  camen  quoniam  incer  {cnccDtias  reccpcas  hoc  rclacum  eil» 
minas  videtur  probabtle : )  auc  fingularicer  expiicandi  ecnnc  textus» 
•qaiexiguncdenunciationcm ,  &c  nimirumdccriplicideonnriationc: 
quodrurdisex  fupradic^a  racione  clarum  eft>  Equidem  Paulifrn- 
tentix  non  funt  authcnticaf ,  tamen  vtiq:  quid  juris  tum  fuerirjolicn- 
dunc:neque  cA  cur  eum4ocum  corruptum  aut  incerpoiaciim  quu  cxi- 
ftimer,ftdvcdixi»vttotteuuscxplicemusdecrinadcnunciadonc>(er-  . 

..  d  Vtx  poceft:  cum  prcletrim  in  /.  4.  C  ^  iifraS.  figi.  exig  i  m  r  h  oy  lu  - 
Ittin^vCCCedicoria  debicori  notunifaciat:nccidIrap.or.^iliilct  ntn- 
busdenuntiationibusopusfuiflec;&ini.rW/rer;£!i«.i8.  cJ*  jJiKiff^f^f* 
BihilaJiudrcquiritur  ,  quam  Ytcrcditordcnuntictdebitcri.vc/oinac 
.  prorfusjcum  tam  accuratc  dc  hac  re  tradec Juibo. *«/.  j-  C  dij^.iamm 
mf,  hodic  vuc^e  negabiraus  crina  dencmaacioor  ttkop^t,  qoom- 
4»  ibi  taiiiam  denonriarionit  fimphds  £t  ascBcto.  ^<4^|5  ^ 
4nialdiidilloadfecerri»,ca/n  ,  quo  cooucntam  c.K  nnc  licear 
dmftnbcie  pigiiiii>      "'^"T  ffft  iribM  AwinfmiOfhBi  Circa 
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<][uas(^ii2ncur4ie  modo  dcaunciandi.  £c  vttt^ue  non  cede  ficrec 
muldcQsmeU  itaeniin  mie^  tancum  elTet  vnica  denontiatio ,  ic 

ca  gracia  plures  reqilinincuc  ,  vc  crcditoc  incciim  pccuniam  expe* 
dirc  Sc  pignus  lucrc  pollic  .*  Scd  inccrccdcrc  aliquod  inccruailum^ 
quod  alii  vnius  diei  ,  alii  criuiTi,alii  dcccm  dicrum  ftatuunr  ,  alij 
arbicraciam  eHe  vulunc.  Probabilius  quis  dixcric ,  cres  dcnuiuiaci' 
oncs  fieri  debere  inim  iUadnempus  quod  dacur  jiudicacis » lii^ui- 
«leniveaditiop^norishabetqiundam  Ipectem  executionls  :  pro  ^ 
quo  facic  ,  quod  inMS*L$,  %  t»  <kd.dejurJom.im^.  dcnunciacio' 
&  fentcnciajudicialis  comparantiir :  v.  iimcix  Saliccr.  pofr  letcros.  in 
dicl.^  I.  Scgii^nt.  p.  6.  pjpnh.  i.  fiuvi.  4.  Hodic  non  vidcciu  valde 
5   dciiociaborajadum,  tum  Jultm.  poil dcnunciacioncm  icquiiit  ad- 
huc  decucfixm  biennij ,  pod  qooa  demttnl  Uceatvcndere  pignus: 
Itaeotro  iads  fuperque  indulg^tatdebitori.Ec  ica  oomi^anjfliro^  In- 
tcipp.iLi.|.$.  I.  Cid.dejur,  d$m,  imp,  dc  quodibidebtehmo  dicitar» 
accepcrunt,  quod  vbicunquede  vcivdcndopignorcaprur,  vt  valeat 
vcndirio ,  poit  dcnunciationcm  oportcat  prius  l  ibi  bicnnium,a  qua 
£>nccncMmalcdiiceniLD<'/M:i^.^r^f^;;.(.io.  <jui  id  icilringic  ad  casu  quo 
acditocyoltiropctiaie  doroiniammec  antmaduenic  Juftin.  ttid.l.i^ 
'  occaftonepropoficanim  ex  Jure  veceriambagum,tn  vniucrfum  difpo- 
nere,  qa«tarioin  vcndcndispignoribus  iicobfcruanda.Sed  neci  ilad 
obferoauit,nonlicerecrcditori  ftatimabinitiopctcce,  vtdominium 
fibi  addicatur ,  (  vt  incptum  fic  fingcre  hic  propiias  iolemnitatcs)(cd 
cum  dcmum » vbi  tcs  Vcnum  expoHca,  non  rc^eric  empcorem,  qui 
iuftum  valorem  vetit  oumeiaic*  £t  prcierea  opinio  Donelli  per- 
^icue  conuellicur  pcrf.l.lii^.  jC^fr.iffiai».  »0»  ficet.  uhi  Judinian. 
curafimpliciccr  dixiifct ,  crcdirorcm  jus  vcndcndi  pignoiis  habe- 
rc,  fubiicir,  nedcbitorcs  facilc  dommia  rcrum  fuarum  amittcrent^ 
fcconllitutionc  cercum  huic  rei  impofuinemodum  :  quacconftitu- 
tio  aulla  alia  iiiceUi^  poccft  ,  quam  d.l.  ^.Cod.dejur.dom.imp.  ncc 
vero  quisquam  tam  nuniat  fit ,  vt  dtcat  io  diS.   i .  Jfijiir.  cantam  de 
jure  dominii  impecrando  Ita^lari.  Etexi^.    i. fimulrefiitatur  ratio 
DonclIi,quodnimis  !ongumfit,cxpc{ftarcbicnnium :  quoniam  Ju- 
ftin.  prohtcrurfcnolle  vc  facilc  dominia  rcrum  fuarum  amitterent; 
nechabec  quod  quetatur  ctcditor ,  qui  forrcm  &  vfuras  iftius  bi- 
cnnii  conlcquitut.Qienniiiftiuscuxfus  compucacur  juxca  di&,l,^i%, 
I.  ex  qno  doianciatiim  cft  >  vel  ieoteiKia  lau  ;  quod  ita  aed- 

pittnc- 
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piuntDd.rcfcrcnteNf^M^.uwr.p.tj.w.i.^f.^.  vtilludde  dcnuniiatione, 
ad debitum  liouidum :  hoc, dc  fcntcntia ,  ad dcbitum  iliiquidum  rc- 
fcranf,  Scquidcm  vtintelligant  fcntcntiamintcrlocutoiiam  ,6cprx- 
ceptunn  dc  Ibliicndo.Et  rationis  eft,vt  quaruis  fentcnuanon  minus  o- 
pcrciur.^uam  dcnuntiatiopriuatadebitoris.Etfanc  ex  rationc  ji\ris 
vcrcris  ,lircusin  jurcapudpcaetoiem  confelfiu  cllct  dcbitum  ,tum 
prxccptum  de  folueiido.  inicrccdcbac  ,  &  tcrrainus  foUmonis  de- 
tcrminabarur.  Vcrum  vbicontrarcumnegantcmfoimuladata,  liris 
contcftatio  faifVa  ,  6c  ad  judiccm  pcdancum  vcntum  crat.fcntcn- 
.tiamdefinitiuamfcrrioportcbat;iraqucin  his  tcrminisa  die  defini- 
tiux  (ententix  bicnnium  computari  oporrcbir»fi  cx  caufamagiftrarus 
ordinario  cxccutionis  proccrtu non vtatur,& crcditor  pignorc fuo  fit 
.contcntus.  llludpaiam  eft.quod  pignus  non  fic  vcudcndumclam, 
{edpa]aiT?&*folemnitcr.  l. QuAjpeaalKer.') .Cod.de ftgncrtbus.  Pivlirt)^ 
propofito  programmatc  ,  quo  pignus  vcnditum  iri  fignihceiur  ;irg. 
l.fteo.C.  C.deremtf.fign.l.itemapud.iy^.UemJiquis.ix.  demitir.Quxiw- 
tcruenirc  fufticit,licet  agatur  dc  vcndcruia  rc  Ecdefis  aut  minoris, 
modorctflcab  initiopignusfueritconftitutum ;  vt  poll  Barf.&Bald. 
notat Xf^«-t./>.tf.w/.i.;j.i5.  Dc  his qua: obfcruanda  funt, vbi  fifctfs  dif- 
trahir  resfibi  obigatas,v.tcxtus  in  l.fiqnos.\(i.C.derefctnd.vcndtt.  /.i.dr  3. 
Cod.l.  i.& ^..Cod.fipropt.pHb.petif. 

.Illud  hic  quaerKur,an  hiscafibus,quibus  mora  committitur  citra^ 
intcrpeIlationcm,vcIut  cum dies  interpellar pro hominc,  ( ctcnim  in 
obligationibusin  diem,folo  diei  aduentu  conditui  dcbitorennn  mo- 
ra,tradunt  communitcrDd)an  denuntiationibus  nihilominus  fito- 

f>us, vt diftrahcre  pignus  Iicc.it.  Et Nc^izantius id  ncgat ,  &  citra v|- 
ara  dcnnniiationem  pignus  vcndi  pollc  ftatuit,/).6.«;.i.«.i.  quod  vi- 
.  deruc  cofirraariex  l.t.^.^Jepig.  4^.%  biad  jus  vcndcndi.quod  cx  padto 
comperir, nihil aiiud  delidcratur,quam  vt  dies  vencrir,  & pccunia  fo- 
luta nonfuerit.Scdcontrariamfentcntiam vcrioremefle  opinor  :  Er 
quod  ad  tcxtiim cum  attinet,aut  fpcciale eft,vbiex  pado  ius  vendcn- 
di  compctircrcdicori, quopa^lomoduscriam  vcndcndi  derermina- 
tusfuifTcvidcrur:  autcxitirccomunifupplendum  erir  &  prx-fuppo- 
nendum  ,  quod  denuntiatio  prjcceflerir:  Ccreroquin  vt  ob  mo- 
ram  nudam  liccat  vcnderc  pignusanrpquam  hoc  dcnuntiatum  fucric 
debirori,non  admffcrim : cum  pr«fcrtim  pignoris  obligario  fit  diucr- 
. la a  princjpali ;  &  quod  ob  raoram  debcntur  vfurac ,  &  quod  ca  rrans- 

li  forc 
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fcrt  periculurn  in  dcbitorcm ,  citraexprcrTum  tcxium  co  irahcrc  non 
liccr,vtctumcitraaliam  &  fpccialcm  dcnuntutioncm  liccat  piqnusr 
▼cndcrc.quod  prjcfercim  magni  praeiudicii  id  cfl:,neclcuc  dainnum 
infcndcbitoii- 


Cap.  XXIX. 

De  effc^fti  vtnditionii  ritfCff' foUmniter fiU^d. 

Vendnioiiem  debitor  pnpedire  non  poteH. 
Finnatfis  vendmonts  recicfudd, 
Adl.  II.  \,dediftr.pign. 

VB  i  vc  ndi  t  i  o  j  u  xca  formam  5£modnm,dcquo  up.pTic.  fi  61  a  c  /{,ca 
(jmnimodo  cflicax  &  firma  cft,  pcrindcac  fia  domino  rci  rcs 
ab  omni  onerc  libcr  vendita  i\\\f)ifi  :  ita  ,  vt  ncc  debitor  ipfc, 
ncc  crcditor  poftciior  rcm  poffint  cuincerc  emtori  ;  liquideniaut 
ex  cxprc(ra,aut cx  tacica voluntaic & concntione ipfiuj dcbitoris vcn- 
di  pignus  intcliigiiuv  §.i.f;.;/?.7«/i.^//fw./«"ff.  Equidem  vbi  vendiiio  ncc 
dum  hidacft,t|uominusfiat,otrcrcndodcbiruni,&  ipfcdtbitor&a- 
lius quiuis ctKcere porcft: cctcroquin  nifi eaablatio liat a^ffcu^non po- 
teft  vcnditio  impcditi  ,criamli  dcbitorcrcditori.nc  vendcrer,  dcnnn- 
tiauerit./.i.C/iffcir.  rendit.ptffiAmp,  Li.cJeliti^tofis.eiiavnlT d^bizot te- 
ftanicnco  vcndi  rcm fnb  pG:na  prohibuerir,  L\ .Ced.deb.vciid.pign.  quo- 
niamcaproKibiciodcbitorisheredcs  conftringit^nihil  autemad  crc- 
ditorcnijcui  jus  vcndcndi  cx  ipfa  coliftixiitionc^ignoris  ftmcl  quarfi- 
tum,aufcrri  non  potcft,qiJod&cxD^.^').^.»/,i  j;.i5.2Cr^«t.rcfert,vbi  rc- 
dlcaddir,idcmeirc,licctdcbitorr-em  altcii  lcgaucrit  j  ncc  enim  hoc 
praiiudicarc  potcft  creditori.  Porro  poft  vcnditionem  rite  fadam,fcra 
&fruftancaeftoblario,  licct  cotum  debitum  cum  vliuis&:  omnico 
quodiniercft,  o^txaj(.\xuL\.&i.C.fi4Htiq.(rcd.l.i,.inpr.dediftr.pign.  l.cre- 
ditom.%.fifiiitpUciter,y.Quipot.  quoniam  tum&dominiiim  adcbitorc, 
&|us pignoris abiit a cieaitorc.ncqumpiius  crcdirori, fed cmprori, 
quidominuscfTedluseft,  vindicario(li  forteamiteritpoflcllioncm) 
contra  quo5Cunqj,quin&contraipfnmdcbicorcmdaiur,/.<//(//^4fi^.iy. 
C</<?////?r./>;^'«.  vbinimirunitraditacftemtori  rci  poflcffio  (quod  cft 
«onamunis  juris}  ceccroquin  cx  vcnditionenuda,jusinrc  &  a(fVio- 

ncoi 
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X. 
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nem  in  rem  non  confccjuituicmptor./  .QutprxdtMm.i^.CodJediJh.pign. 
vbi  fortc  dub.  ratiofuir,quodcxconvcniioncnudapignonsjusinte 
crcdicori,&hypothecariaa6kioqusritur.  Sed  enim,  non^vtcx  uu- 
da  conuentionc  jure  fpeciali,  jus  pignorii  reale  conicquitur  credi- 
ror,ita&cx  vcnditioiic  nuda  dominium  in  emptorcm  trantirc  po- 
tcft,  fed  demum  vbi  res  tradita  fiiit.  Et  tura  obrinent ,  qux  dixi- 
inus ,  vc  dominmm  cmptori  nequcat  aufcrri ,  nec  ille  de  proprie- 
tate  vinci  poflit.  /.  qmi  creditore.  i8.  Cdedtjlrail  ptgn.  Ec ,  nimirum 
quod  apparet^terminishabilibuspoiitiSyvbirespignorata,  fuitpro- 
pria debitoris :  nara  fi  res  alienafuerit ,  per  vcndirionem efos  domino 
veroinfcni  prxiudiciumnon  poteft:adqucm  cafum  pertinet  tcxciis 
inl.refcTiptum.ii.%.\  dedtjir.ptgn.i^i\oc\xs  nobis  hic  cxpiicandus  cll;  ■ 
£t  in  co  haud  dubic  praelupponitur.ius  Ciluum  manere  domino  ;Scd 
iliud  tradlatur  ,  qux  &  quibus  compcianc  adioncs  contra  dcbitO' 
rcm,  &anhuicpecunia,quara  foluit  cmptor,  proiiciac  aJlibcracio- 
ncm.  EtproponicJCtuspcrfonascres,aequiDus  polTicqua;n,anil 
iis  contra  dcbitorem  aliqua  adlio  competai  ;  cieditorem  ,  empco- 
rcm  ,  &:  dominum  cei.  Et  qiiidem  crcditor  aut  pi  omifit  euitftio- 
,nem  (quodfacercpoteft,iednon  tcnetur,de  quo  paulopoft  dicc- 
411  us}  auc  nonproroifit.Priori  cafu^aiK  conuencu»  eftdc  euidione,auc 
•non  vel  ncGdum  conucntuseft.  Illic,  quod  crcditor  pracftitit  cmpto- 
tji.iterum.contcquitura  dcbitore,vt////V.  dicemus,exIocisalijs  &ex 
ihoc  ipfo cextu ,  vbi  dc  hoc  cafu  rcfpondct  JCrus  in  fin.crcditorcni 
.adhucdcbicumper(cquipone,  quoniam  apparucric,  non  fuilTe  de- 
ticorcm  hbcracum :  quoniam  vt  Ubcretur,  oportet  ita  ad  crcditorem 
pccuniam  pcrueniiTe,  vtci  aufcrri  nonpofllc.Hic,  & ,  fi  nondum  con- 
uentus  cft  creditor  dc  cuti^ionc  ,  pro  liberato  intcrim  cft  dcbitor« 
xjuininfufpcnfoeftlibcratio  vtin  Jin.h.^.  rcfpondetur./ufif  l.Jifun- 
dum.xG.  defvlution.l.Jimandato.  ^c^.^.credttor.Maudati.  Cuiobiicipo- 
tcft, quod  cum  rcs  aliena  non  rcdbe  detur  pignori,  non  videatui  folu- 
tio  ifta  prode(Icdcbitori,ctianifi  nccdum  quidquam  nominecuidio- 
nispra:ftiteritcrcditor.Quiobic(5l:iooppugnat&  alterum  membm 
piincipalcquGCuidioncmcreditor  nonpromifit:quoniam  cxhypo- 
thefi  non  icdte  conftituri  pignoris,n6  obftante  folutionc  illa,  vidctur 
adio  cicditori  contra  debitorc  mancre  integra.  Haec  obicdio  per  oc- 
rcupationcm  rcmouetur  innoftro  textu  vm.quiaex  contraifu. (\uod  fcil. 
«quidquid  creditor  ctiam  occafionc  quaiisqualis  obligatiQius  (nimiru 

li  2.  non 
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JJifrftaratio  juris  cucnatur:  Et  liquidum  cnimeft,  hocipd  pignoil» 
incflcnaturx.vtrcm  hypothccana  aOionc  po(TItpcrii:qui,&  apprc- 
hcndcrc  pofTcflioncm:  quod  mane  eflrct  &  f'ruftrancum,{i  pignus  vcn- 
dere  non  licercr.  Et  qua:  dc  diftradkionc  pignorum proprustut.c.c^  D, 
C^4/»6*paflimtraduntur,nonniriab(urdeadcucarum  rcfcrantur,quo 
padui!»  de  vcndcndo  cft  adicaum.  Et  in  l^.dcptgn.  act.  diicrtc  rcnbic 
Vlpi.uiu«,licet  adicdum  non  fif,vt  hccat  vcndere,tamen  poiFc  vendi. 
Et  mco tamen judicio  minus  dicit.dum  hocjurc nos vci dicir:  quuni- 
*  amimoliociph  naturacpignoiismeflcdicenducft.  Auc  anfottequis 

^ixerit,proprnirjmum  &  primum  iincm  pignous  fuirtc,vt  cf  cditor  illi 
mcumb-rrct,  &hypothccanam  adioncm  eidcm  fini  fuillbmrtoduda, 

vtcrcditorrcmapprehenfamretineret^&itatandcmdcbitor  lei.qujB 
maioris  (olcict  cfle  prcti  j  &:  quantitatis,iccupc  rand«  caula  pccuniaoj 
folueret .  Poftmodu a.,cum  longior  mora  molefta & damnoia  credi« 

toribuseflct,&%edebitore$quaremrclucrcnr,foluercnonpoflcnt 
pccuniam,rccepiu  fuiflc  vt  pignus  vcndcrc  liccrcc.  Eoqj  rcferri  poieft 
quod  m  dl.^.dcpiguMt.  hoc  jurc  no$  vti  aic  Vlpian.  Qua  ientcniia  ad- 
mifla,faaiiusobiedlionesrupcriorcs  remouciuuc.  AccedKviiliiasilia 
cxpreflim  adieda:  padionis ,  quod ca  tcmpus,modus  &  cetera,  quo- 
modo  res  vcndenda  cflcr  dcfiniebantur,&  citra  tblennitat»s  aliaa  rem 
vcndcndi  jus  crcdicori adqmrcbatur ;  quod  /ecus erat,  fi  citia  padura 
rcsobIigatafuiHct,&quo  caki  tabus  dcnnntiaiionibus  opus  erar,at 
j    ?Aii\md.iih.t.feru.Cdp.ii.fi:nhit.  Cuiiurfus occurritur,quod lad.L^, 
depig7iMl.  Vlpian.tribus  dcnuutiafionibus  cflc  docctopus.vbicon- 
venrum  fuir,nc  diftraheretur  pignas.Atc]iitafict,vi  iftiuspaaidc  bo». 
vcndendo  nu!Ius  piorfus  fuiurusfit  vfus ,  qnod  tamc  minimc  rationi 
Conuenirevidctur.  Anfortc,quia  pa^tionc  illa  non  obftante  pignus 
nihiloniinus  vcndcrc  licet,  padu)  haacnus  nulla ,  nuUum  itidcm  pa- 
litcflcdum.  Etpoftquamhocrcccptumfijit,vtvenderepignus  non 

obllantcpadionehcctct,quida]iudpocuitcxigiacrcditorc,qu.-imvc 
tcrtio  dcnutiarct  dcbiion  vt  ibluerei  ?  Et  tot  cnim  fufticc  ic  pcifliint  & 
debcnt  dcnuntiationes.  Et  igiiur  ha<aenus  in  iftis  cafibusduob'  idc  lu 
«rit:  vbiautem  conuentum  f  uit,vt  liccrct  vcnderc,jam  nullisamplius 

dcnunnationibusericopus;quibus  vtdiximusindiget,quivelconue- 
nit  nc  vcnclert  hccret.vei  nihil  padus  cft,adcovt  illisomiflis  incidat& 
in  crimcn  fuiti.rf./.yj.rff/i/r.Ettamcindcnon  poteftinfcrre ,  quod  )us 
weadcndipignorisnatuianoninrit.Eccnim,itadiccmusincflc  &  ha- 
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iftenuSjfi  non  ratisfadat  debitor,in  qucm  fincm  &:  cafum  eucntumci; 
pignusdatumcft.  adcoe^',  potiuscontrapignorishnem  facjtcrcditor, 
<jui illud vcndit,prius  non interpcllato dcbitore,& taJis venditio  non 
ninprofraudulcnta&clandcdinahabcri  poirti :  quibus  addc  ,  q\xx 
f»/.  w^./f^.  dcdcnuntiationibus  dicemus.  Cum  igitur  jcaindcfinitc 
fcriptum  haheamns,quod  pignus  non  obllantc  partionc  dc  non  vcn- 
•dendo  ,  nihilominus  diftrahi  poffit  ,  nulla  ratio  elt,  vt  excipta- 
mus  pignus  ,  vt  ita  loquar  ,  andchrcticum.  Licct  cnim  pignus 
iftud  quidam  habeat  fmgularia  ,tamcn  pignoriscflcntiam  rctinct ,  Sc 
<]Uod  vtiq;  in  fecuritatcm  dcbiti  datum  cft^  quod fi  dcbitorc  morantc 
vcndi  numquapoflit.iniuriaadficcrcturcreditor,  quiperpctuocoga- 
tur  pccunia  carere.  Quar  contrahanc  (cntcntiam  mouct  A.  Fab.dtc.  ^ 
<.7.  friuola  8c  leuiffima  funt:  &  iila  tamen,  quia  mulri  ipfius  nugasali- 
quid<iIeputanc,paucisconfutabimus.  Ait  i.aliaracionepoflc confuli 
^rcditori,vt  impctret  jus  dominii.  Ridicule,ita enim  in  gcncre  jus  vc- 
dendi  negaucris:neq-,  Juftin.  primura,vt  falfo  putat  Fabcr,  hocintro- 
<luxit,&  adid  no  nifi  prius  venum  pignore  cxpofito  pcrucnitur,  <if  «/ao 
ittf.  Dcindc  reprchendit  cos,qui  hanc  rarionc  rcddunt ,  ob  quam  pa- 
^um  de  non  vcndcndo  fit  improbatum,quod  iniquu  fi^y  vt  crcdicor 
pcrpctuo  pecunia  fua  carerc  cogatur:  quafi  vcr^^niquit  Faber,  pccu- 
niacrcditamancrctindominiocreditoris:  Scd  ifta  purida  cauillatio 
cft,quiaintclligicur  pccunia,quam  pctcndi  )us  habco  ,  &  qucdicitur 
cfleinacrcalienodebitoris.  j.ait,  pignusiftud,licctvendinon poflit, 
tamcn  non  cflc  inutilc,cumvtiliratem  frudlunm  adferat  creditori.Scd 
cnimhacrationepadium de  non  vcndcndofempcr  poflit  dcfendi.fi 
eiiam  citra  ancichrefin ,  rcs  aliqua  qiia:  fiudhisferar.pignoridata  fit: 
quinimo  in  quouis  gcncrc pignoris  admirti pofllit,fi  dcbicor  foluat  v- 
fiu:as,quacfunt  locofi:u(5luu.Atenim  quod  crcditorfruchisprovruris 
pcrcipit,ipfiuscomodumrefpicit,nccillcpropccica  impedire  debct, 
quo  minus  jurc  communi  diftrahat  pign*:  ncc  quidqua  hic  eft,  quod, 
vt  incpte  ccnfet  Fabcr,imputetur  creditori,qui  hcc  agit,  vt  pecuniam 
iuam  tandem  conlequatur.  4  .ait,fi  crcditor  poflit  libcraUtcr  pacifci, 
vt  ne  prorfus  pecuniam  pctat,poflic  etiam  paafci ,  vc  nc  pigiys  diftra- 
hzx.  Inepte:  quoniam  poncndi  funt  termini  habiles,non  ccmiflS  debi- 
^^cd  cius  quod  cxigcrc  potcft  crcditor:  &:  cx  hacratione  in  omni 
^pignorc  validumfiieritid  padhim.Adeo  Scfurilisobicdio  cft,  quod 
dcoitor  pofiir  rci  lax  Legcra  diccre  quam  vclit  :  fic  hoc  eicnim 
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fallit,in  pa^one  Legibus  improbata,  qu*c  fruftra  adficitur.  Atquin, 
inquicFabcr,  vbi  ita  conuentum  cft,  vt  quamdiu  pignorccreditot 
fruipotcft,  illuiincdiftrahat,  ctiam  cenlcriconucntum  ,vtnc  pecu- 
niarepcratur,quamdiu  pignore  truilicear.  Rcfpond.  i.  non  hanc 
tantumfpccicmtraitarijled&magis  iftam,  fi  fimpliciter rcs  pro  v- 
furisdatafit  frucnda,  &conuentum,nediftrahatur.  i. fallum  cfte, 
quod  tacitc  padum  cenfeatur  de  non  rcpctcnda  pccunia :  Etenim 
hocfaltcmadtum  cft  ,vtquamdiu  pccunia  cftapuddebitoicm,ctc~ 
ditorfrudiuspcrcipiat^nilul  vcrb  v.  c,  munii  proptcrca  dcK  ganim, 
cum  &  abfuidum  fit,  vtcx  pafto  fupcracccflorio  '■croimetur  natu- 
raconrraftusprincipalisjvbt  pra;(crtim  nulla  adinfcrendamcam  rc- 
formationcmcllconfcqucntia.  Etincpt^quoqueadducitur/.  Quttn 
57.</f/>rf[?.vclqniaibi  vfurasacditorin  antcccftiwn  accepit,vel  quia 
non  negabinuis,  valcrc  paftumad  tcmpus,  nediftraliatui  pfgnns,fcd 
nc  vinquani  diftiaharur,valcrc  nf  gimus.  Quid  autcm  cll  incpii- 
us,  quam  quod  obiicit ,  crcditorcm  non  vidcii  c.Ttcre  pccunia  fua, 
dum  viitur  pignotc,  quin  imo  qucnl  pccuniafua  ipfi:  vti  ccnrcatuc 
Itacnmi ,  cum  fruduspio  vluiisaccipiantur,  diccrcm ,  quemcunc|ue 
creditorcm.quivfurasaccif  it,  petunia  fiia  vii  Scd  &iiacitra  padiwti 
dcnon  vcndendo,  pignus  diftrahi  nonpoiltt:  Scdnugasiftas  mit- 
tamus. 


CapvtXXIII. 

De  requd  'vendi poteft,  dr  quidrji  lic/u  dr  valida fn  venditio, 

^r£cederc  debcat. 
1.    Anresfuftr qudmouctur comrouerfui,ptndtntejudiciQ  vendtpoptt 
a,   Vt  vendi  pojitt  pignus^oportet  debitorm  epin  mora» 

AdL%.%.i,.depign.aa. 
4.  opustsldenufitiattomhtu&qualihus. 
y    De  luettttio  quod  propmiiturtn  /.5 .  §  .i .  C.dtjur.domjtrtp. 

^ignus paUm  &  joUwitter  vtndendum. 
7.    An opusdcnunttattonUfVbi  lapfus dicKonfiituit tn moraf 

No  verbo  res.qui  vcndi  poteft  ,'cft pignus,  vcl  rcs  pignorata ,  ia 
quajuxtafupcnus  tradita  juspignorisritccolbtutucftcrcditori. 


y 
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lcres  e(lltqttida,(ices.yiiaitngulaiis£aem pignori obltgauiSeddcfi 

plurcs  rmt,  poteftrem  vnam  cx  iUisquam  vclit.tliftraherc,  juxta  l.at»  ' 

^</«ir//.S.tie(/<y?r./)i^^«.  Ncqucenim.cjuxforteiaciodubitandifuit  ,  fcr- 

iuuichicordo,qualisincxecuuooeju<licaci(cruanrolct,tuxca/.4l)itftf       ^  ^ 

'i5.4en;^£copo[cercamlGRdicoreinagetebonafide:Quodiienini    '  • 

•cam  ee  aliqua  viliori  diftcada>po(icc  pecnniam  luam  con(equi,  diftc»* 

xciic  reinprecioiioreni,&qdam  nondiftrahidebicorisintcrcrac,ratio 

fuadct,vthocnom)ncacVionepignoraiitiateneatur,vrbcnccx  Dd.m 

l.qn.inidiu.C.dedishMt.pign.notAt.  Si^UiuiH.part.^.metnb.i.ti.i^S.iimit.^.  ^  ' 

vcicnam  hoc  rcd^c  addic,  idcm  obcmerci  H  plurcsrcs  fibiobiigacas 

vendidont  omnes  ,  ciim  tx  diibaftiooe  vmus  «on^ocfe  pocuiflec 

pecuniam.  Ica  in  pignoce  in  fpecie  dido.  In 'hypotbccatempcra- 

•buad«andemMcioneni  junsdiaionemiudcx  fiue  magi(h:acns»  irrfi* 

quidemvnaaliquaTcsfufficcre  pofntcrcditori,  dcncgcrpcrfccutio- 

nemali.uum.  Cuiusrei  neccl]uascuidcntior  eftni  hypoiiicca  gcne- 

rali.  aeccnnn  vnmeifa  bonaperfcqui  volcnccm  vllus  auditurus  clk 

magifbacns.  Q^od  C\  quis  gcneraleni  fimni  &(pecitlem  hypothecain 

habeacicideuitemperacui  jurisdi<£tio,  vtpnos  ceneaturjperiequi  0C 

"Vendecexes  fpeciacim  fibi  bypochccatas ,  quam  ad  rescetecas  liyp<>- 

theca  gerf  rali  comprehcnfas ,  &  alii  obligntas  in  fpecie  ,peruenhir,  • 

]\ix\.x  1,-1..  C'jd.  depign.d:  quolib.  feq.  miiutcri.i  prioritutis  ageum.  Illudl 

iucquaericur,an  respignorata,  luucrciuus  propciecacc  debicori  tuic 

4nota  conttouerHa ,  judicio  pendente  nfliilcmnnas  irendi  po(&t.$ 

Qi|od  qciidem  a&manic  B4/if.fifti.C.4r^jiigi»^Sedcofitrariumre-* 

^ius cam  aliis  probac  tJeguz^nt. part.  6.  mmk»  i.  num.i 6. quoniam  hoc 

modo  rcs  hc  litigiofa,quq  regulariter  vendi  non  potcft.ncq-,  ab  ifta  re- 

gula  cafushic  repeiicurcxceptus.-cuiacceditjquod  pcrconcroucrfiam 

ilUm  dubium  rcdditur,  an  resfueric  propcia  debttoris  ,  8c  con(e-      ,     ^  . 

2aenter,an  teflii  fit  pignori  obligata ,  pcr  ca  qujE  iirpra //^r. /wwit 
epignoreseialieiHetcaAauimus.  Proriusfercndum  nonell,  vr  per 
venditionem,quxmagni  cftefFc^us&prsciudicii,  pctitori,  qui  do-  "  •  ' 

miniimfcdicit, &:addominijprobationem{clcoflfcrt,i'niqiia  condi-  .  ^ 

Cio^unomiutiainferacur.  Anauccrem,quamnonpo(IIdcccredicor, 
vendere  camen  pofIic,diccm'  in£in  cap.de  pec(bni$  qus  vendere  pof' 
' iiint.  His  ptsmiifis,  jam  videamns,  qux  praecedercvendicioncm.» 

4cquarineadcbeantob(eruari.  Ec  inprimisoporcec,vtdcbicorficin-a,  ^     '  .     ^  i  \ 

«noca(dhieiidi>i*j?<4SnM)r>7*ibi<iQ^  ^ 
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"hoc  .mAhi.Ji fatifftdum  nonfumt.C.  eod.Ex  quo  fitctiam ,  vr antequam 
dicsvcl  conditio  vciicricautcxtiterit,resvcndi  nonpoHlit,/.  ^.dediftr. 
fign  l.Jinecejfantu.i.^ .Ji anma.  ^  deptgn.ail.  quemlocum  obitcr&brc- 
uitcrexplicabimus.Si  quis  ftipulat^littrigmta^annua.bimajtnmadic, 
(lcil.fub  pignorc  rcddcnda)  diftinguirurfatisrubtUiter,intcrh.icpa- 
^ionem,vt  pignus  vcndere  liccar,  nid  quarque  pccunia  (ua  dicloluta 
fucritj&intcrhancvcndcrelicere,  fi  qua  pccunialuadierolutanon 
fiiefit:  vt  fc.illo  caru.ctiamfi  in  folutionc  primq  pcnfionisccllatum  tb- 
crir.pignujnondum  vcndcrcliccat:  hoc  autem  (latim  liceat.  Ratio 
difFcrcntiareftjquoniapriorispadVionisformuIa  &vcrba,  rcferuntur 
ad  omncs  pcnfioncs,  &  tuncpcrmitcitur  vcnditio,  vbi  in  (olutionc  o- 
mniu  trium  pcnfioniice(Iatum  cft,  &c  dici  non  potcft ,vt  aitJCc',non 
cire  quoquc  dic  fotutam  pecuniam ,  vbi  dics  tcrtia  nccdum  aducuit: 
poftcriori  aucem  cafu rclatio  fit ad  fmgulas  penfioncs, &  ideo ob  pri- 
mam  ceflationem  protinus  pignus  vcndi  poteft.Vt  rcdeamus  vndc 
digrcili  fumuSjVcndcrc  vtliceatpignus,practcrmoram ,  oportetprap- 
tcrcadcbitorcm  monicum&inccrpcJlacum  cflca  crcditore,  vtpccu- 
iiiam  foluat ,  inquamrera  denuntiationibusopuscft./.</f/>//tfr.4.CflJ. 
dediifr.pign.ibit  notum  tejiattmi  facere.l.debirores.io.  ibi  denuntiattontbm 
funt conuenundi.Cod. depign  quico pertincnt, vtintelligat  debitor, nifi 
iblu.it,futurum,vtpignusvendaturpcrrfi(5f./.  4.  quar  fub  ipfumtcm- 
pusdiftradionis&  profcriptionisfaciendat,  denuntiationem  &c  no- 
tificationcm  rcquirit.  Circa  quam  rcm  tres  cafus veniunt diftingucn- 
di.    Primusvbi  initio  certa  lcx  pignoratae  ici  vcndendae  didtafuic, 
atoblcruandum  hoc  cafu  cft ,  quod  conucntumfuit :  Legcm  eniia 
dat  conucntio,nec  quidquam  impcdit,quo  minus  vtatur  jurc  fuo  crc- 
dicor  juxta  conucntioncm  intcrpo(itam:  idcoq^  nec  vlla  hic  denunti- 
ationc  opus crit: quod  &  exprefrc  a  Juftin. conhrmatum  cft  in  /. 
C.dejur.dom.tmpet.  Ettamcniinonfpcciatim  (upcr  pignoris  vcndcndi 
itiodo &C  ratione pa(flum,(ed (impliciter adhim  (ir ,  vt  pignus  vcndcrc 
liceat,vnam  intcrpellationem  faltcm  Sc  denuntiacionem  crcdiderim 
cflcnece^Tariam.Plan^  vbijus\xndcndi  quacunqirationchabctcrc- 
ditor,(i  tamcn  pignus necdum  venditum  ntjoftcrcndo pccuniam  dc- 
bitor  faccrc  potcrit,  vt  nc  res  vendatur  ,ccriiirima  rationc  :  quoniam 
pecunia(olucaomnej**crcdicoris  finicur.quodin  pignorehabcc:quod 
&:  vc&c p.6. memb.i. n.iS. SegUK^nt.  annozauiz.  AIcercafnscft,fi  nihil 
adhiu^iicvcndendo  :.&hocca(uarbicracurpoft^I.  Negu-z.  d.loco.n.x» 
'  ,  /    ■  '     y  .-«ai  ^^  T,tf^  -idiftin^ 
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^ingaendamefletnierjiisvetiis&nottiim.  Echocqoidemlicere 
mdcrc  pignus  poftinceipoficam  vnam  denunciacionem ,  &  inde  bi- 
enniumclapfum.dcquomoxcx /.3. §.i.iw/.C.</<;tfr. (cdjuie 
vctcriluffeciirc  hoc  lolum^quod  debitoifuciicinmora,  nec  aliadc- 
nunciationc  tuiUc  opus:Sed  no  dubuo  poilcrius  hoc  cllc  falfum ,  pcr 
dd.ccxcus,  qui  fiinplicicerexiguncdenumiacionem:  quin  imo  ouod 
didtaC|^aflim , de^icori  denunctandum  cilc  ,id  vel  prsecipue  videcur  - 
pcrcinere  ad  cafum  hunc.&  omnin^  pcnincc:cii  id  carius  eflcc ,  vcpa- 

.  ^umdcno  vendendoadiicerctur.&denuiuiacioncsticsiftocafu  nc- 
ccflariaeclTcnt.quotlancneccflaiia:non  lunt,  vbi  funplicitcr  crcdi- 
tocdcnuntiace  jubecur.  £c  Qcceirarix  iguur  ad,  nummum|hoc  caiu 
cric vna denanctatio.  Etvetocancumabcft,vclioccaiavl>iconaen- 
fum  nihil  eft  de  vendedO}naUa  denuntiario  olim  necefllaria  foerit,  vc 
pttCatNeg^s.TCCQnctattesdenuntiaciones  in  tcrniinis  Pautm  i,fiu» 
•Mil.5.  exigac.  QttjBtanicn  fcnrcntia  po(Tic  vidcri  abfuida  :  racionc 
duphci.  I,  quiavbilcxlimplicirei  actumrequitit,  furticit  gcmmatus 
ad  iummum,^  vt  plutimum  vmus.  1.  uuooiam  non  conuenire  racio- 
iii  videcoi^  vchaAeattsidero  iuiis£t,vbinibilconttentameft  vbi 
aominatinraAum  eft,  ne  pignnt  vcndacur :  quo  cafu  tres  denuntiatt* 
ones  requirit  r/jp.iifi.4 Jr^/^ffwt^.  Aliquiddehocdiximus  f^^.frccy/.  • 

.  icquidhuicobieftioniIitrefpondendum:Quodfiplicere  non  pof^ 
/it,autfaiendumerir ,  Paulum  a  ccccris  JCtis  diucrlk  fuilfc  opinio- 
nts:  (quod  camen  quoniam  inter  iencencias  rccepcas  hocrelatum  eil» 
minas  videtar  probabile : )  aut  iingularicet  expucandi  enint  texcus» 
.  •quiexigunc  denuiiciacionem ,  &  nimirum  de  triplici  denuntiacione  ; 
quodrurfiisex  fupradi(^a  ratione  clarura  eft.  Equidem  PauUien- 
tcnria: non  func authcntiog ,  tamcn  vtiq;  quid  juris  tum fuerit^oflen- 
dunt:n.equecllcurcum4ocumcorrupxumautuaterpo]acumquiscxi->  • 
ftimec,Mvtdixi,vctotccxtu5explicemnsdestiimdenunitatione,fiit-  V  v 

, .  d  Vtx  poceft:  com  ptariescim  in  1. 4.  cl  de  difiraS.  figu.  ex^ tur  hoclb^'  <  « 
luro,  vc  ctedicoi  id  debicori  nocum  faciac:  nec  id  I  m  p .  01.  i  fi  (tec  fi  tri* , 
busdcnuntiationibusopusfiiiflct:&in/Li/<;Aiforw<«.i8.  CJtudmhi.tiir,. 
nihil  aliudrequiritur ,  quamvtcreditordcnuntietdebitc:i,vr  foluac 
{Ukorfusycumramaccucaccde  hac  ce  ccadet  Jullm.  C.  acjur.  donu 
hodie  vcique  ncgabimas  ,trina  denanriarione  ei&  opos ,  quoni- 
am  ibi  tantum  deiuinciarionif  fimpUda  £c  mentio.  Atque  tm 
itmul  diadioaa db  tetdo ca(h  qao  conuemiim  eft 9  ttne  liceac 
4ifttabciepyiai»qjap  opmdt  inbtia  dcmiiiriarionibaa.  Circa 
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quast^iuedcurde  modo  denantiancii.  £c  vci^ue  non  ledld  fiereclT- 
snulfielefflel,  itaenim  tenen  cancum  eflec  vnica  denamiatio  >  8e 

ea  gracia  plurcs  reqnironcur  ,  vc  credicor  incerim  pecuniam  expe* 
dire  &  pignus  lucrc  polTlc  :  Scdincerccdcrc  alfquod  intcruallum, 
quod  alii  vnius  dici  ,  alii  trium,ali)  dcccm  dicrum  flatuunt ,  alij 
arbicrariani  cirevolunc.  Probabilius  (juis  dixeric ,  tics  dcnunciaci- 
ones  ficri  debcre  incca  illnd  tempns  qao<l  dacnr  iadicacis ,  ftqui- 
demvenditiopignocishabetquanclam  rpedem»  execucionjs  :  pro  * 
quo  £icic ,  qaod  in  diS,  L  3.  i.  x.  Cti.  iepitMm.imf.  denunciacto 
&(cnccntiajudicialis  comparancur:  v.  canicn  Sdltcet.  poji  ceteros.  in 
did.^.  I.  Negu-zAfit.  p.  6.  mvtih.  i.  num.  4.  Hodie  noa  vidctui  valde 
5  dehoclaborandum,  cum  Jutlm.  pod  deaunciacionem  ret^uiiic  ad* 
Iiuc  decurtBm  biennij ,  pofl  quoo  deronm  liceatvepd«ve  ptgnns: 
Ica«aim  fitis  fiiperque  tndulgecur  debitori.Ec  ira  comtnoQiMim^  Ift" 
tetpp  .dLt|.  1. 1.  Cod.  dejur.  dom.  imf,  8c  qoodibi  de  biennio  didtor^ 
acccpcruncquodvbicunqacdc  vcndcndopignorcagirur,  vc  valcac 
venditio ,  poA:  dcnunciationcm  oporicat  piius  labi  bicnuium,a  qua 
fcntencia  malc  dilcQiVnDonell.depfffi.c.io.  qui  id  rcftringit  ad  casu  quo 
acditocvoltimpetiate  dominicunmec  animadoettit  Juftin.  indj»$^ 
-  occafione  ptopofitarum  ex  /ure  vccenambagum,in  vniucrfum  diipo- 
nete,  quctatio  in  vendendis  pignoribus  ncobreruanda.-Scd  nec  il  lud 
obfcruauir,  non  liccre  crcdicori  (lacim  ab  initto  pcccrc ,  vt  dominium 
(ibiaddicatur ,  (  vcineptum  ricfingcrchicpropriasroleranicaccs)fcd 
tum  demum ,  vbi  rcs  Venum  expoHu,  nonte^eric  cmpcocem,  qui 
juftum  valocem  velit  oumexace*  £t  ptccetea  opjnto  Donetli  pec- 
^icu^  conucIHtur  pcr  jC^f(.42M».  »0»  ticet.  ubi  JuAinian. 

com fimplicitcr  dixiflcr ,  crcditorcm  jus  yendcndi  pignoris  habe- 
re ,  rubiicir,  nedcbitorcs  facilc  dominia  rerum  fuarum  ami«crenc» 
fc  conlbrutionc  ccrtum  huic  reiimpofuiflemodum  :  qux  condicu- 
cio  nulla  alia  ihcclligi  poyccft  ,  quam  ^./.}.Cmi.4/f;«r.<29iif.iw/!.  nec 
veto  quisquam  tam  fittona  fit ,  vt  dicat  io  HS.  i.l^r.  tanram  de 
jurc  dominii  impecrando  (catei.  £r cxd.  i. fitnolcefiicacot  latio 
Donelli,quodnimis  !ongum(it,expedlarcbienniiim  :  quoninm  Ju- 
ftin.  profitctur  fcnolle  vc  facile  dominia  rerum  (iiarum  nmitccicnt.*' 
nechabec  quod  quecacurcccdicor  ,  qui  fonem  &  vluras  lilius  bt- 
ennii  €onle^tor.3ieonii  jftiiis-cocfiis  .compucatar  |atta  diS,  L  |*  §« 
i*ex  quo  daiontiacom  eft  »  vtl  ibiteiida  lata  :  qood  ita  acci^ 

pittnt- 
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piuntDd.rcfcrcnteNf^w-j-iwrf.^.wM.w.^. vtilludtie  dcnuntiaiione, 
ad debitum  liquicium :  hoc,  dc  fentcntia ,  ad  dcbitum  iiliquidum  rc- 
feranti&rquidem  vtinteliigant  fcntentiamintcrlocutoriara  ,6c.prx- 
ceptumdcloluendo.EtrationiscftjVt  quacuisrcntcniianonminuso- 
perctur,  quani  denuntiatiopriuaiadebitoris.Etfanc  ex  rationc  jilris 
vctcris  ,fircus  in  jurcapudpratoiem  confcrtii:  cHct  debitum  ,  tum 
|)raeceptum  de  foluendo.  inicrcedcbat  ,  &  tcrminus  folutionis  dc- 
tcrminabarur.  V'crum  vbicontrarcumncgantcmfoimuladata,  liris 
contcftatio  fada  ,  &  ad  judiccm  pcdancunri  ventum  crat.fcntcn- 
.tiamdcHnitiuamfcrtioportcbat;itaqucin  his  tcrminisa  die  dcfini- 
tiux  (ententiae  bicnnium  cotnputari  oporrebir,fi  cx  caufamagiftratus 
crdinatio  cxccurionis  proccUu non vtatur,6c crcditor  pignorc fuo  fit 
.cpntentus.  llludp.\lam  e{l,quod  pignus  non  fit  veudcndumclam, 
fcd  palanT&Yolemnitcr.  /. Quccjpeaalirer.  9 .  Cod. depignonbus.  Ptvlirt) ^ 
propofitoprogrammate  ,  quo  pignus  vcnditum  iri  fignihceturarg. 
l.fi eo.  C.  C. deremif.pign  l.itcmapud.i^.^.ltemjiquu.  j z.  deimur.Qux in- 
tcruenire  fufticit,licet  agatur  dc  vcndcnda  re  Ecclcfis  aut  minoris, 
niodorcjjlcab  initiopignusfueritconftitutum :  vt  poll  Bart.&B.tld. 
,notatNt^;/'t./>.tf.»M.;i.i;.  Dc hisqujc obfcruand.n lunt,vbi fifcijs  dif- 
trahitre5fibiobigatas,v.textus;«/.yi^«w.i(J.C.</frf/(i«<i.vf;;i//f./.x.eJr}. 
>  Cod.  /.  1.  cr ; .  Ced.fi  propt.puh.peuf. 

.Iliudhlcqu3eritur,anhiscafibus,quibusmoracommirtiturcitra7 
interpcIlationcm,velut cum dies  interpellat pro hominc,  ( etcnim  in 
obligationibuiin  diem,folo  dici  aducntu  conftitui  debitoremin  mo- 
ra,  ttadimt  communiter Dd)an  demmtiationibus  nihilominus  fit  o- 

fms, VI didiahcrc pignuslicc.it.  EtNeguzantiusidncgat,&citravl- 
am  dennntiationempignus  vcndi  poflc  ftatuit,p.<J.M;.i.n.i.  quod  vi- 
.  detuc  eofirmaricx  l.%.S.\Mpig.  a^i.\ bi  ad  jus  vcndcndi.quod  cx  pado 


com 


pctir,  nihil  aliud  dcfideratur,quam  vt dics  vencrir,  &: pccunia  fo- 
lutanonfiicrit.Scdcontrariamfcntcntiamvciiorcmcfle  opinor  :  Et 
quod  ad  tcxtum eum  attinet,aut  fpccialc cft,vbiex  pafto  jns  venden- 
di  compeiitcrcditori, quopa^lomoduscriam  vcndendi  dercrmina- 
tusfuifTevidctur:  autcxjiirccomuni  fupplcndum  crit  &  prarfuppo- 
nendum  ,  quod  denuntiatio  prsEccflciit:  Ccteroquin  vc  ob  mo- 
ram  nudam  liceat  venderc  pignusantrquam  hoc  dcnuntiatum  fuctic 
debitori,non admifcrim :cum pra;fcrtim  pignoris  obligatio fic  diucr- 
..fiid prindpah :  &  quod  ob  naoram  dcbcntur vfurac ,  5c  quod  ca  rrans- 

1  i  forc 
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nem  inrcm  non  con^ccjuicuicmptor./  .QutpudtHm.i^. Cod.de  dijh.ptgn. 
vbi  fortc  ciub.ranoruir,quo£lcxconvcntioncnudapignorisjusintc 
crccliton,&hypothccariaa6kioqusricur.  Scd  cnim,  non^vtcx  nu- 
da  conucncionc  jure  fpcciali,  jus  pignorii  rcalc  conlcqaicur  crcdi- 
ror,  ita&cx  vcndicionc  nuda  dominium  in  cmptotem  tranfircpo- 
teft,  fed  dcmum  vbi  rcs  uadita  fuic.  Et  tum  oonnent ,  qux  dixi-i. 
mus  ,  vt  dominium  cmptori  nequeac  aufcrri ,  ncc  illc  dc  proprie- 
tatc  vinci  poflic  /.  quii  credttore.  18.  Cdedtjlrail  ptgn.  Ec ,  nimirum 
quod  apparct,tcrminishabilibuspofitis,vDircspignoraca,  fuitpro- 
pria debicoris :  nam fi  rcs alicnafuctit ,  per  venditionem cius  domino 
vcro  infcrri  praciudicium  non  poceftzadqucm  cafuin  pertmet  texcus 
ml.ri'firiptuw.         lie diJir.ptgn.c[iii\ocus  nobis  hic  cxplicandus  dV.^ 
£t  in  co  haud  dubic  praelupponicur.jus  faluum  manerc  domino  : Scd 
illud  cra^lacur  ,  quae  &  quibus  compeiant  adiones  contra  dcbico- 
rem,&anhuicpecunia,quam  foluit  cmptor,  proiiciat  adlibcraiio- 
nem.  Etproponii  JCtuspcrfonastres,aequibus  pofGc qua;n,anil 
lis  concra  debitorcm  aliqua  adio  competat  ;  cicditorcm  ,  empco- 
rcm  ,  &C  dominum  tci.  Et  quidcra  crcditor  auc  promific  euiiiio- 
.nem  (quodfacerepoccft,fcdnon  cenctut,dc  quo  paulopoft  dicc- 
-mus}  auc  nonpromific.Prioti  cafu,  aut  conucntus  eft  dc  cuidionc,aut 
•non  ycl  ncadum  c onuentus eft.  Illic,  quod  creditor  pracftitit  empto- 
a-i.itcram.conTcquitura  dcbitorc,vt//irfr.  dicemus,exlocisalijs  bcex 
•hoc  ipfo tcxtu ,  vbi  dc  hoc  cafu  refpor>det  JCrus  in  fin.crcditorem 
adhuc  dcbitum  perlcqujpofic ,  quoniam  apparucrit ,  non  fiiillc  dc- 
bitorcm  hbcratum :  quoniam  vi  iibcrciur,oportetitaad  crcditorem 
pccuniam  pcrucnine,  vtci  auferri  ntTnpoftlt.Hic,  & ,  fi  nondum  con- 
ucncus  cft  creditor  dc  euiiflione  ,  pro  Iiberato  intcrim  eft  dcbitor, 
quininfufpenfocfthbcracio  \xw  fin.h.     rcfpondetur  /dfif  l.fifun- 
Aum.x6.  defulutton.l.fimandato.  ^^.S.creditor.hUndatt.  Cuiobiicipo- 
teft, quod  cum  rcs  aliena  non  tcdle  detur  pignori,  non  videatur  folu- 
lio  ifta  prodcfie  dcbitori,ctiamfi  nccdum  quidquam  nomme  cuidio- 
nispra;ilitctitcrcditoc.Quaeobie(Skiooppugnat&  alterum  mcmbm 
principalcquo cuidioncm  crcditor  non  promifit:quoniam  ex hypo- 
thefi  non  rc^le  conftituri  pignoris,n6  obftante  folutione  ilia,  vidctur 
adio  crcditori  contra  dcbitorc  mancrc  integra.  Haec obicdlio  pcr  oc- 
jcupacioncm  rcmouctur  in  noftro  textu  vert.qutdex  contradu.c^uod  fcil. 
.quidquid  crcditor  ciiam  occallonc  qualisqualis  obligationis  (nimiru 
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151  PiGN.  Et  Hypot. 

non  ritc  conftiruta; jconfccucus  eft:  prcpicr  dcbitorcm ,  (  &c  occallonc 
rciquamddebitorcaccepit )  idatquumfir,vrprohciarucbitori,  noii 
autcm  ccuic  lucro  crcditons,quem  lufticit  colcqui  dtbitum  ruum,&: 
ieruanii'dcmncm,quomodo(cruaiur,vbinccdumconucntuj    '  'c 
cuidione,  dtmagis  vbidccuidlioneconcniri  non  pc)teIbnam&i-,o... 
(juidalidsconlcquituraliundc  crediror,idproficitdcbitori,&  impu- 
wndumcflmdcbitum  ,  vt  diccnn.^  wf  lib.y  de  figtiorattUA  dsriRu.  & 
ti.u^iiar  h.      vers.  ti.tm  etji.    Alrcium  nicmbtum  principalc  quo 
crctiicor  euidioncm  non  promjfic ,  jam  anigimus  :  &  co  les  caict 
dubio  :  &  iibcratus  (cilicet  omnino  dcbitor  c(l  a  crcditorc  quip- 
pe  cum  cmptot  non  creditorem  ,  fed  debitorcm  cui  prckcitlolu- 
tio,  de  cuidlionc  conueniat  ,  vt  moxdicemus  :  inteum  hoc  cbi- 
ter  ad  dict. l.it.i.i. dedifir.pi^. notamus ,  quod dicitui pr.  crcdito- 
rem  conucoide  ,  ne  dc  cui^onc  tcncrctur,itaoni«js  tollendxdu- 
bitatidhis  caufa  propolitum  eflc  :  coijftatenim,crcdirorcmdc  cui- 
diioncncn  tencri,niiiexprclsc  ineam  fc  obligauerit.  Atq;  hxcdccrc- 
ditorc.In  Pt'r;.<;?/4wr//w;  vfrtf.trackatJCtus  de  domino  rci  <^>:  emptorc.Ec 
liicnimirum,poi1cuid^ncm  habct  adlionem  contradcbitorcm,vbi 
crcditornomin?tim  cuidlioncm  non  ^vomidv.l.Jioh caufasn.  ij.  :nf.  C. 
</fa'/<?/c«./^/)/;i*.74  §.j.D.«rf.anteenimquamdiu  lemeihabere  lieer, 
conlUtactioncmcmptorinii41am  conipeterc  /.  5.  C.decuil.  Dominus 
autem  fi  rem  euiccrit,  cum  ita  rem  fuam  h  beat ,  vtiq-,  tum  contra  dc- 
biforcm  non potcn: .igetecquatcft diftjndlio JCri hocmfro. %.  quantunt 
addominunijinccduwrcscuitfafik  ,  quantum  (  hoccnim  verbum  rtpc- 
xcni\vme{{)  adewptorcni,poj}ei<i^tionew.    Sed  qiiTnameftilla  vtilisa- 
^io,  quii-daturdtminocontradebirorem  ,  &  t.u»  ea  bono,  &  vii- 
den.ircitur:  &:rui»iccrevriqucdebetdominoreivindicatio  ,  quam 
habct  contra  cmptorcm.quam  nccaliam  aut contradtbitorcm,aut 
contracreditcrcm habuiflct,fires vendiranonfuillet.  Accuilins rc- 
ftringit  id.adcarum,quodominirs  ratam  habuit  vcndirionem  crcdi- 
roris  ,5cquodtunccontradebTrorcm  copccara^io  vrilisncgot.  gcft. 
ex  /.  5 .  CJe  ntvind.  S ed  i b  i  h nc  i  p  fc  qu i  ra tu  m  h ab u  i  r ,agit  co nt ra  vc  n- 
ditorcm.nonauccmdcbicor.    Scd  creditor  rtm  vendid't  :  nifi  di- 
ca$,quud  c^editor  cx  voluntaic  dcbjtcris  rc  m  vcndeie  inrclligatur:aui 
pollitdici,compctcrecondi<SiottiIiscx.Tquitatc,  quod  cum  rcipfa 
pccuniadomini ,  qu*  fcili.  cx  le  cius  rcda(fla  cft,  libcratus  fit  debiror, 
vidcatur  pecunia  domim  ad  dtbiiotc  pcrueniflc.vt  loc^  fiat  dccifioni. 
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i.fiwc&.i{enlf.md.&c\->titintihoc  ad  nonjndos  circuitns  &"anih'.i^f  <?, 
«^iiij^pcaliistionMu^^.^gerctprimo t6rracmptorem»liic(prcmifi.i  iii- 
tiionc  )  c<  ntra  cicditorem,&  hic  tandem  coniradcbicoicm:&  ^;uod 
cxti.ioidinariaillaluacb:o,arguitraiio  (libicda ,  in  h.  §.  nojhOiHt: dtbi- 
tcrtx  alicna  jjctttra  hurum  xdtjtiirar.    Jam  vt  rede;:musc6,  vntienos 
dcduxit  (iici.  1. 1:.  ^.1.  dc dtf!rad.pign.\biiss  propria  dcbiroiis  diftia- 
dlaert,  dominium  irrcvocabilirctadqiuritar  cmtori  :  cuius  rci  bo- 
TJam  t]iioquc  rarionem  cx  Dtl.a^cT^iNegiKJiit.p.  5.;«.  ^^li^nt.  ^.quod 
cuni crcditur,  llue rolns,ruic  prior  jus  vcndendi  habe.Tt  ab  ipfo  de- 
bitore  proptcr  juspignoris.rransfcrat^fominium  nonalfcdlummcm- 
ptorem:quod  Arcns cft  vbi debjtor  rem  vendir,  quam  proptcr  fns  cre- 
ditoris,  non  nifi  cum  oncrc  &  luacauia  rransfcrrc  in  alium  potcft. 
Cnm  hjcc  ita  fint  in  vendifione,qua  crcditarrem  in  alium  tranllulir, 
ctiam  &  m.igis  obtincbunt  in  pignore  judiciali,!!  rcscapta  m  excCAiti- 
oncm judicati^uirumagiftratusfueritdiftracb,&  qiiidcm  hcei  iplc 
creditor  hoc  calu  camcmcrit,  qui  hicadmittitur,  l.i.  Cod.Jimjud.  (auf. 
& ad cmptioncm accedirjurc extran(;i emroris ; Nccaliiiddixcrim  , li 
non  comprchcnla emrore  judex cre^iirori  viilori rcm  pro  crcdiro  ad- 
judicauerit  &addixcrit,jaxta/.  ij)/«(7.  x5.§,i.(/rr^;w(/if.Etvaldeinepte 
huc  ab  Intcrpp.  &  quieoslcquiturNVjj«^»f./>.5  ntcnib.^.p.i.n.j.&^, 
videtur  adcommod.iri  ,quoci  dici  lolet,  faitum  judicisclTefadlnm 
pariis:vthincerticianr,  non  obftantc  addidione  ilia  crcditorcm  fc- 
cundum,&cui  rcs  addi<Sa  cft.offerre  pccnnia  &rem  luere  pofte,quo(l 
hauddubic!poteft,vbiipfc d^itorrcm infalutcm  dcditcreditori,dc 
qaof.ztf.  Qui  &abatuntin:/.3.  §.i.<fc;ttr.(/e»i.iw.  vbifcntcntia,  quain 
bicnrium  fcquirur,  non  fignificat  fcntcntiam ,  qna  rcs  pignorata ad- 
judicatur,  fcd  qua  dcbitor  folueve  jubetur  .  ficut  &maictonfundunt 
iidemautorcsfcnccntiamainaddidionempignoris  cum  decrcto  fc- 
«undo.  dcquare  poft  cctcros.vidcatur  Ale.x,  in  l.fifituta.  %.Uiltanus.de 
damn.inf.n.i  10.  &jeq. 
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5  •    Qii'i^  ficredftorprowifcrit  eitidtottem,&  folutrit  ti.y 

4.  AdL^.  \.%.deftgn.ad. 

5.  Qmd ft  creditordiiplampromtfcrttadl.  1 .vU.de^tgn.  a^. 

6.  Adl.i^.  dipign.acl. 

7 .  Att  crcdttor  ntcdim  rc  euicia,a£l'tonem  quam  tn  euentum  em^tonii  hdr 

hetydtertcedcrcpojht. 

Dlximu^^od  crcditor  vcndens rem  pignorfttam,  dominiu  trans" 
fcrat  mcmtorem:  itaquchadenuscodem  jure  vendit  quodomi- 
Jius.prarterquain,  quod  li  quid  non  bona  tidccgerit,pignoratitiaadi- 
nc debitori  tenctur,  dc  quo  poft  diccifius.  Potion  autcm  jurc  vcndit 
quam  dominus ,  nonr.^n,quod  resvcndicaadebitorctranlitcumo- 
»crc,(cd  cfeditoteam  liberam  vendit,  vt  juxta  prxdidacuinci  emtod 
non polTit.  (hocenim propriam habct  rationem,quoniam ipfms dc- 
bitoris  fad^o  &  conucntionc  hoc  onus  rei  inh  jerct)qua  potius,quod 

1  rcs forte alicna fticrit,n6  cenctur  crcdiror  dc.eui Aionc:  Scd  ipfc  dcbi- 
tor,quippc  cui  pecunia  quam  emj^ror  foKiitjproficit  ad  hbcraiionem: 
& cum  crcditorex  vcnditione  non  nifi  quod  fibi  dcbctur  c6(equatur> 
iniquum  (it  ilhmi  ob  cuitkionera  teneri:cum  &  quafi  nominc  debito» 

6  ex  eius  voluntatc  vel  exprerta  vcl  tacita  venderc  intclligatur:idqi 
certo  jurc  eft  traditum.  Lftftij. io.de  distr.  pign.  L  ex  emto.  x  i .  §  .fentcn- 
tiam.i6.de aft.etnptt.L  i.&i.  C.cred. cuict.  non  dcbcre:&c  itzmm  tenctur 
creditor,  vt  necprcrium  quidcm  cogatur  rcfundcic.  d.L  1 16.  Ec 
Accurfius,^  cx  co  Neguz..p.6.m.i.n.^o.tnpr.  vidcntur  huc lefcrrc eti- 

2  am  czfam. Lpertculutn.^o.depign. non redtc. Vtobitcr hoc addam',eius 
(pecies  hxc  eft.Titius  cui  fub  hypothecaacdium  ccntum  debebantuc, 
romen  idvcndiditSempronio,  (nomincitavendico,  quxnam  a£tio 
competa:crcdicori,rupr.idiximus^^poft,hyporhccara:  illacaEdeseuidl^ 
fucrunc:  quacrirur  cuius  fit  pcriculum,&  an  ob  id  contraTitium  Sem- 
pronius  e^empto  habeata(9:ionem?quod  negatur:quia  venditorno- 
minis  hoctancum  necefle  habctpra;ftare,quodres  fuerit  obligata,  n'6 
etiam,quoddebicorciusfuerit  dominus:  qucmadmodum&:  cogit\ir 
venditornominis  prxftartf^debitorcmcnc",nona>icem  ,  quodlit  fol- 
tiendo.Lfitiomen.deher.nnd.  Quibus  confequenseft, faiftraaGoth, 

■  obiiciex/.ii.^.i.</<r/>/^rt.quodpcricu!umfudebicoris:quienim  dicic, 
quod  pcriculum  pignorum  fit  emptoris,non  ob  id  negar,quin  effcdlu 
ipCo  iiicommodum  fic  dcbitoris,  li  rcs  pereac    ^ad.  /.  j  o .  cmpcor«o- 
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itiinis  non  dcbitori,  fed  venditori  opponitui.  Ccrcriim ,  vtredca- 
nms  ad  no(bam  trad^ationem  ,  Iwm  pignorata  juic  cicdiioris 
vcndita  ,  cuincatur  ,  dc  euidione  crtditor  (  nifi  in  dolo  fuctit,  vt 
docct/.  1.  C.tred.enicl.  ptgfi.)  non  tcnctur,  led  contra  dcbitorem  cui 
profccitfoIiKio,a<fliovtilisdaiurJ.y//>/^M(jrx50.(:^/.y//)/w.74.  §.  i.  de 
mdiotj.  l.fiob laufdm.  15.  Cod,  tod.  & conhimat  r.t.  Cod.tredttor.pign.  eni- 
^w». &: omiffestcxtus,qui ncgant  ctcditorcm  tencri:cum  cmm  cm- 
ptorem,qui  bona  ridc  accclJu.non  conucniat in  damno  morari,  neq*, 
creditortcncatur,  dcbitoremtcncriconfcquenseft  ,  qui  vt  diximns 
conucnitur  vtiii  adionc,vcl  ctiam  contraria  pignoratitia  ,  quacmtori 
<rcditorced^rccogitur,/.i«frf<//ftfre.58.</^f///f7.  &:diximus  liipra  ,firem 
alicnam  dcbirorpignoiidcdcrir,cumadioncpignor.contrariatcncri. 
Atq;  lia:Lita>ficredirornon  promiicriicuidlionem.  Quod  cum  non  j 
te|iearurfacere,li  f*ccrir,vidcri  poflit,eum  libi  imputaic  dcbcre.  Scd 
non  ita  eft,  vcl  quia  fortc  cmptums  quis  non  hiiilet,  nifi  promiflacui- 
^liouc  abipIocrcd»tore,cuiusiidcm  maluitfequi:  velquiaquafi  no- 
minc  dcbitoris  vcndi  rcsvidetnr.  Itaquc  ficredirorpromifwcnidii- 
onc  conucntus  ab  cniprore  quid  pr^ftitcrir ,  rcgreftiim  aducrfus  dcbi- 
toremhabet.  Putoanrcm  vrcnnqueeuidlio  proroiflaa  creditore  fu- 
crir,non  tamenfieri  nouationcm:  ncccominusemptorcniaduerrus 
<lcbitorcm,fihocm?.lit  aut  vnli  adionccxcmpto  ,  auta^lioncccHa 
cxpcriii  poflc :  cctcruin  fi  aducrfus  crcditorem  cgerir,  &:excgeiir,con- 
iuliturptituo,  crcilicotiaduerfiis  debitoiem,pcrretennoncm,vclnri  (i 
cx  plurib''  icbus,qa.isapudfe  habuit  creditor.vnam  vendiderit./.y/Mc- 
«//i/r;.«.8.§.i.<*<?/>igfl  rff/.  quarloquiturdccaurionc  prarftanda  quia  ics  4 
nccdum  propouuur  cuidta.Nam  cum  &:  hic crcditori  po/fit  imminc- 
re  pcu.iikim  truid^ionis,  mcriio  fibi  de  indcmnitatc  1  dcbiroic 
caucri  pctit:  Qiuidfi  autcm  rcs  jam  eui(5la  fucrir,crcditorinonam- 
plius  fulTicit  cautio ,  Ccd  adu  ipfi  (atisfaciendum  eft  :  iraquc  in  tcrmi- 
nis  J./.8.  f.i.  quib' crcdirot  alias rcs  pignoratas  tcncr, non  antc  cas  ic- 
ftituet,qiumpecuniaindlcnumcratamdcbitorreftituat  :  &cuius  e- 
niiu  nominc  conipctit a(^lione,magisdatur retcnrio.  Quia&amplius 
nondubitem,  ic^uida,  cum  ita  reucra  crcditor  non  fit  pccuniam 
con(ccuius  qiiam  rcftirucre  cda£l;us  fuit,  cctcras  rcs  pignoratas  a  crc- 
ditorc  vcnilt  polTe.Scd  vt  dixi  in  dtc}.  l.  8.  §.i.  de ptgnor.  ait.  poni- 
currcs  nondum  euidla  ■:  quo  cafu  nccdum  a<^ionem  vllam  crcdi- 
tor  babet  aducrfus  dcbitoiem,vc  difene  iciponfum  eft  in  /.  refcriprum. 
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ii.S.i.dediHr.jngnAQ  qua  paiilq^upcrius  diximus.  Quod  fi  conuentus 
crcditor  dc  cmtbone  rolucrit,contradcbuorem,adtioncin  ptgnora- 
titiam contrariani habct l.fipigsiorc.ii.h  vlt.de pign.a^l. Quin imo poflc 
ctcditorcm  adbionc  prillinacx  contraftu  dcbitum  pcrlcqui,  probatur 
CiXi^  pcr  </./.!  i.^.i.itif.dedifir.pion.l.i^.depigttor  jcf.  quoniam  podquim 
rcmdatampignorialicnam  fuillc  apparct,ncc  rcclc  pi^us  contca- 
^lumefleconlequitur^&poftquaracrcditorpretium  acccptum  cm- 
torircfudit,pcrmdc  cft.ac  li  nibil  acccpillctf^ctquo  probatur ,  quod 
paulo  antc  diximus.res  ccteras  pignoratas diftrahi  poire)<i./.2}  nc<^ac 

f>otuit  dcbitori  talis  folutio  proticcrc  ad  libcrationcm ,  co  autem  no» 
ibcrato, oportct vt  priftina aftio maneat intcgra,pcr<i./.ii.  §.i  in.fin. 
vbi  JCrusdevctcri  adionc  contra^^us ,  non  aucem  dc  pignoratitia 
contrariacft  explicandus,contraquam  mal^N<j«-t^.6./;;.i.M.  4J.  \bi 
ft\iiii:a.tiddi\dt d.l.iz.^ .r^r.depign.act.  na  vtdixim"*,  vtraqj  compedtCx 
cauradiucrra,atq-,ita  adliopriorcontradlus  cupignoraiitiaconc.cqn- 
ucnit.Illa  dacur,quoniam  cuidio  (ecutaoftendit,non  Fuifle  liberatum 
dcbitorcm:  hxc,quoniam  apparet,rem  alicnam  datam  pignori  fuifl<;, 
Dc  illo  traclatur ,  ii  creditor  dum  vendit  pignus ,  promilcrit  duplam 
cuidlionisnominc;  (quod  vcnditorcsfaccrerolcbanc,  vtextet.  tit.  de 
f«;c7.apparct,)&cxadlusfucrit,andupiumrepcrere  poHic  a  dcbito- 
rc.  Eftdciioctextusin//./  ti.%.vlt.dcpign.aii.htSeguz,.p  C.m.i.n.j^j. 
invers.fextoqturiTHr.  proponit  trcs  cafus,  quibus  crcditor  poflit  rcpct- 
tercduplum.  1.  fi  alitcr  rcm.vendccc  non  potucrit.  z.  fi  cx  con- 
fuctudmercgionis  dulpapromittendafuit  3.  fi  ob  duplam  promiflam 
plurisrcm  vcndidcrit.    Sednon  probari  altcri  cafus  in  /.  iz.  §.  v/r. 
.</f/><jM.tfif?.fuisvidctur:nam  vcrbaquiad  Negiizant.  poft  Dd.pon- 
derat,  nam  vfu  hoc  evenerat.  non  lunt  decifionis  ,  fcd  ponuntur  in 
quacftione,  ficnihilAliud,  quam  ita  in  fado  ,  vt  dupla  promittc- 
rctur ,  contigiflc  ,  fl^nificant.  Ettamen  pcr  I'e  rationis  cft,  vt  ex- 
culatus  Iit  crcditor ,  i\  fecit  ,quod  cx  morc  rcgionis  facicndum  fuit,& 
quodipfcdcbitorfiucndidiflct,  ficerc  coa^lus  fuilfct.  Rcliquiduo 
cafuscx  dici.  L  ii.     vlt.  probantur ,  iilis  verbis ,  fi  fine  (ulpa  &  do- 
lo  ,vt  .diUgens  paterfutuili.u  ,  &c.  iecmijlis  fi  nuUun^venditio  talis  at- 
tuhtetnoluinentum.  Extra  hos  proindc  cafus  fi  crcditorduplam  pro- 
milcrit,  6c  prxftitcrir,fibiimputabit,  &  contra  dcbirorcm  in  flmphun 
tantum  rcereflum  habebic,  yctl.  i^.  mpr.  depignor.a^,  Ibi  cnim 
pecdcbitimmmam  nihil  aliud  intclligitur,quamhociplumquodin 
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tprincipali contia^ii  fiiic.  Scd quod  porro  {cquicurin  d.l.ii.rns .fcdfi 
fitpuUrio ^<\\niv\\2.m  ad  hanc  macciiam  pcrtinct,breuitcrcftcxplic&n- 
dum.Ti3(^aturibi  cafus,  vbi  vltra  liimmam  dcbiti  crcditor  confe- 
quitur :  &  ell  talis  crcditor,  qui  fub  vfuris  quincuncibus  lub  pignorc 
fundiccntum  mutuo  dcdctar,  ceflante  dcbitorc  fundo  vendiiopct 
ccntum,duplamproraific,poftquinqucnnium  a  die  venditionis  cla- 
pfum,funduseuincitur,&:crcditoccxfuapromiffioneconucntusdu- 
^  plum  prajftitit.  Duplum  hoc  quidcm  non  poteft  a  dcbitore  rcpctcrc, 
.quiaponimuscxtra  cafus  pradi<?bospromilIamduplam:Scdrameni 
•,vfurasquinqucniiillius,&:ita  XXV.  vnacum  fimplo.jure  creditorcm 
•.repetcicrcfpondet  JCcus.  Etraiioha:ccft:quoniamficrcditori|inis- 
ifadum  non  fuiflcc,  juic vfurasillas  pcrcrcr:  atquin ,  vt paulo  «^ntc  di- 
.ximus,fccutacui£kionc,rcspcrindehabcrur.  acfi  nihil  folucuni%iG- 
jfet.  Sed  obiicitur,quod  juxca  hanc  rationcm  vfuras  Scpetct  crcditor 
.illiustcmporisintermedii,licettantum  promiferitiimplum ;  qoonia 
illarario  generaliscft,&  in  omnicafueuidlionis^lccutimilftat  .&:  ta-» 
mcnJCtus  vfuras  intcrracdii  tempons.creditorcm  qui  fimplu  tantum 
promifir,fcpctcrc  poflc  negat.  Non  fatis  bcnc  rcmouere  idvidctuc 
.  Accurfiqs.' .Ego  rcfpondendum  puto,ita  quidem  jurc  fuTnmo  fcqui, 
vcru  creditori,vfuras  hpc  cafii  pctcnti ,  doli  obftiturara  cxccptionero, 
quod  illc  intcrim  vfus fuctit ,  prctio  quod  accepit  ab  cmptore :  quac 
cxccptioincafupromillx&prxtbtacduplcx  ,  aut  obftitura  non  cft, 
autfiobiicjacur,rcplicacioncelidctiir,quod  oneratus  alias  fit  crcdi- 
cor,  qui  przftarc  coa(5lus  fuic  duplum  ,  cui  vfurarum  iftud  luccl-. 
lum  in  vicem  computationis  cuiusdam  non  fic  inuidcndum  ,  vt 
apparcat ,  fola  raiiooc  xquitatis  hoc  defendi.  «Jam  vc  ad  quiftioncm 
rcQeamusprincipalc,quodcredirordccuidionenoncenearur ,  pro* 
cedic  regula,  fi  rcs  vendica  fic,credicoris)urcbonafidc,  (namfiiciac 
remcilc  alicnam&m  dolafit,ipfc  tcncturdc  tm£ivoncl.i..C.cred.emit. 
pign.)  6c  vt  creditor  fuerit  rcuera,  &  res  ctiam  rcucra  fucrir  obligata,  & 
vtpotior  ceteris  fuerit,  l.i.m  f.in.Cd.t.  qux&ccxeod.nr.  /.i.nocacNr- 
guijtnt.p.6.m.  \.n.  ^o.quamuis  concineri  &  inceUigi  polfinc  hafc  o- 
mniaex  verbis,  jKrffrf//«f<jr»quoniampraefupponicicdicorcmopor- 
ccac,  quihabccjus  vcndcndi,quodnon  rccundocrcditori,  fcd  pri- 
mo  cancum  compccic ,  &  dc  eo  poftca  fcorfim  agcmus.    Jam  fupra 
^ctiam  diximus,  quodfideeuidtioncnon  promiiciic cccdicor  ,  cum 
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contracum  nullus  fit  regrcflus,dcbitorcm  libcratuQi  intclligi ccrc- 
roquin  libcrationcm  m  rulpcnfo  cfle,(i  crcditor  euidlioncm  promi/c- 
ritJiqu:dCiTipoftcarccutacui6honc,crcditori  fnpcrfitln  dcbiiorcni 
pti^ii\^ithopcrtexi.ml.rcfcrtptuM.ii.S.T.dedtJh,ptgn.  Id-faccrc po- 
ic (k ad qun qaavn late tr aci 4t  egu^nt. p.  i.m.  i.».  4}  vtrs.fcdji  tre- 
1  ditor.zn  li  crcditor  promireritcui<5lioncm  ,&resiamcn  nccdum  lit 
eui^i  ,adioncni  illc  alteri  cedcrc  nihilominus  poflir, quod  adBr- 
mat  Scguijtnttns  dtclo  loco.  idquc  cx  rationc  ,  vt  vidctur  ,  folrda,. 
quoniam  i\  nondum  dcbiior  eil  liberatus ,  adio  cedi  c.ommuni 
iurcpotcrt.  Ertamenitacontradi(putaripoflir,quod  intcgra  manct 
aclijprartermcntemconttahcntium,  &  corum  vtique  opinionem, 
camcrcditordiftrahensexiftimet  rcm  eflc  debitoris,  &  mfolutum 
accipiat  pecuniam  ab  cmptorc,  pro  co  quod  dcbitoripfl  dcbet:adeo- 
Cjuc  conlequcntcr  ipfum  dcbitorcm  pro libcrato  habcre  videatur :  Sc 
quodpoftcaeuidbireindcbitorcm  priftina  aftio  compctit,  fitquafi 
•  e  X  accidcnti,  &  potcftate  juris,  qaod  conferuat  adioncm  in  inccrtum 
cucntu  fccuturx  cui(5^ionis.Scd  rurfus  pro  fententia  illaNcguz.  repli- 
cauero  iquoddum  crcditoreui(^ioncpromittit,hocipfo  dubitet  an 
res  fiierit  dcbitoris ,  Sc  quod  adionem  (ibi  in  cafum eui(flionis  voluir- 
rit  cflre  integramSi:  refcruatam  ,  Sc  qaod  intellcxerir  jura,quaeip(i 
in  iftum  cafum ackioncm  confcruant:  &  idco  in  hunc  ipfumcucntum 
&intcIIigaturadlioncmljbicompctituramcelTiflc  :  Et  adhoncmvci 
ipl.im  contradkus  principalis,  vcl  contrariam  pignoratitiam.quas  in 
hoccafuconcuriercfupramonuimus;  &  de  qua  a<flionc,  nimirum 
contradhis  principalis,  diximus  loqiii  JCtum  in  /.  i  z.§ .  i  .if  difir.ptgnor. 
licct  Ncguzant. fcd  nulc ,  intclligat  attioncm  pignoratitiam  contra- 
i:iam,qui  ibidcm  te£tc  tamen  rcptehcndit  Dccium  ,  cxiftimantcm, 
quod  vbi  creditor  promifit  cuichoncm  ,  rc  euidkahabeat  vtilcma- 
ftioncmexempto,  quodincptum  &falfum  cft,nccquidquammo- 
uct  /.  cltg4uter.  i^.depign.  ait.  qux  tradat  alium  cafum  ,  quo 
ipii  creditori,  qui  rei  domin;um  impcrrauit,rcs  fuic 
cuidia:  qua  dc  rc  paulo  infcrius  agcmus, 
circaimpctrationcm  do- 
minij. 
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Cap.  XXVI. 

^^btts  rem  veytdttamyqitAUm  'vevdttiouem  o^orjeat  effe^vteji 
haheatfoUdamJirmUAtfm 

I.  Creditorifecundo  (juipi^ntu  emitthfcrriporeji, 

X.  Ideni  tn fideiuffore  qui  cjnit  ptgnm. 

3.  Adl.i..dedifir.fign. 

4.  An  afitmatio  Utu  hic  habeat  vtmveriditionitf 
^ .  Qupd fi  tpfidebitori  res fit  vendtia, 

6.    Adl.  4.0.  depign.aS. 

-f.   Venditio  per  tnterpofitam  perfonantyCaret  epcfti. 

Dlximus  in  prxcedentibus,ita  firmam  cflc  vendilioncm.quam  cre- 
ditorfcctc.vrres  cmptori.ncc  a  domino  priHino,  dcbitorc,necab 
Jilio  creditore  poftcriori  aufcrri  poflicld  limitatur  &  dcclaratur  nota- 
ibilitctjli  rcsfuerk  vcnditaexiraneo:idcft,(itacnim  in  hac  marcriaac- 
cipimusextraneum)  noncicditorialij,rK)«enjm  fidciufToti.  •  Quod 
fi  cnim  crcditor  (ccundus,  priori  pccuniam  fuiuat,  quancumuis  ticulo  x 
emptionis  fufcipiatpignus,debicoroftcrreipfi  pccuniam,  &c  rcm  ad 
le  auocarc  poteft,/.  cumfecundiu.  5.  %.  i.d.dtjh.  ptgn.vhi  nommatim  di- 
iCitur,offcrrc  polfe  dcbitorcm  ,  licct  fecundus  credicorpignustcncat 
titulocmpcionis.  Nequemouet.quod  preptertitulum  emptionis, 
dcbitornecvideaturhaberepofle vindicatiojJcm,cum  vciqucdomi- 
nium  perjullam  cmptior»cm  cransfcratur:neca(5bionem  pignoratiam, 
quoniam  vt  inf.  diccmus ,  vbi  dominium  rci  confccucus  eft crcdicor, 
pignusfinttur.  Eccnira  rc^^  refjjondccur,  non  cam quod  .otigo  in- 
ipicienda,&  ob  hoclocus  adhuc  fic  pignoracicixadtioniiquam  pocius 
tjuodciculuscmtionis,cuius  ind.t.cutnfecundus.^.^.  i.dedtjh.  ptgn.  men- 
nocft,  fitnontamrealis,  quam  nominalis,  &  quodcmpciode  fafto 
ialtcm  proccflerit ,  cui  ratio  juris  rcfiftat ,  quod  ex  l.cumpoflcrior.G.Cod. 
de  difir.pign.  probatur,  vbi  diciuir ,  quod  vbi  creditor  poftcrior  pigniis 
a  prioricmit  ,non  tam  adquircndi  dominij,  quam  fcruandi  pigno- 
lis  fui  caufa ,  dcdilTc  pccuniam  inielligatur  .-  atquin  fi  vcra  cm- 
.piio  ca  cflet  ,  id  falfum  cflct ,  &  adquircndi  dominij  caufa  intcr- 
cefliflcr.  Atque  ita  non  tam  rcs  ip(a ,  quam  jus  crcditoris  prioris  in 
liioiitia^um  dedu^Q  vidccur,^  credicoriti6lo  fiio  pignoiis  \ns&c  cau- 
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dm  muwrc  non  potcft.  Atquc  hxc  fic  obtincnt,  non  rannim  in  ipfe» 
dcbicore,vthicpccunaam  oftcrrepoilit.red  etiam  vc  crediror  pollc- 
rior idcra  jus  habcat.  /.i.  Cod.fi amitjutor crednor.dict .1. cum fccitndiu.y^, 
I.  dedijh.  ptgn.  vbi  quod  dicrtur,  redlc  otferri  creditoii  quicmic ,  &:^d 
debitorem,&adportcriorem  credirorem  pcrtinct,  mperfonacuiusi- 
tidem  militant  jamdd.  rationcs  ?ncqucproptercreditoris  fccundijus 
pignusfinitum  prorfus^fedeius  jurcrahio,vcndttioaurdatio  in  r«lu- 
tumfadta  ccnfeturjVt  permdc  lu,ac  (\  debitoralijrem  vendidirtctrSe- 
cundum  qua:  ccnfco  cum  Salic  in  d. /.  i. Cfietntiq. credtt. lecundo  crc- 
dicori,cuius  faluum  jusmannccompetcrca^tioncSeruianam^Coblara 
pccuniAfciliccc  j  ^conrracrcditorcm  priorcm,quititulum  enuionis 
obcendit,  5ccontra.tcrtium  quoquc  polTcirorcm,  qui  fiue  ab  ipfo 
crcditorc,  fiue  ahundc  remacccpit.  Atque  ita  fi  crrdiror  rcm  cmeric. 
2  Idc.m  eft  fircm  cnfcrir  a  cicditorc  fidciulior,  d.l.fifccitniiu.  §.  i.  dcdiih. 
pign.  njiro  ncc  iftc  juriextranci  rcm  in  fc  potcft  traiisfcrrc ,  fed vtcunqi 
emcionis.citulvsintcrucocrit,debitor  inditutaa^onc  mandati  rcm 
ad  fcjure.auocatj/vi.Oii.rff  ^/o/o  mtf/tf.  di^.l.fifecundus.^.  i.  l.  mandatu, 
59.  ^,\.\ttndati,  &c  l.  P4uliu.^^.defideiujf.  Idcmque  jus  offercndi  poftc- 
,    riorCTcditor  habet/.i  (iir  dtfir.  ptgn.  vbi  haccr.itiorcdditur:  quoniam 
^   vcndirio  fii  fada  cx  juris  neccflitare  .id  eil,  vt  Atcurf  mtrlligic,xredi- 
tor  qui  cgit  contra  fideiullbrcm ,  neccHc  habuit,dcbito  foluto  in  eum 
rransfcrre  jus pfgnoris , l.i.C.defidauJf.  vel  potius  ( ncque cnmi tians- 
ferre  juspignoris,cft  venderejquiacreditorcxofficio  judicispignus . 
tc  jus fuum  ccdir,  ncque  ipfi  propofitum eft ,  communi  jurc rem  ven- 
dcrc:  adeo  vr  maxime  bic  ntulus  crriptionis  inrcrucniat,  ca  tamen  pro . 
vera  non  babcacnr ,  ccrtc  non  pcftic  co^urc  h.ibcri,  quo  ilia  quam 
jurccommuni  leprofcriptafolcnnitci  faciccrcdicor.  Rario  fpcciaiis  . 
in  debicorc,quodhicofFericpoftit^defuroiturex/f./.  I.  Cod.dedoloma-. 
b.&d.l.s<). Mand:  quodfidciiiflon  ccnfcatur iacerc  dolo,fi  pignora- 
afidciuflbreemat,aquo  vtcxcufctur,  ita  jura.illam  coniicntioncm 
interprcrantui ,  vtcrcdarurno.n  ram  fibiemifle,  quam  potiusdebito-  - 
ri  pignorarcdcmiflc.  Etidcnim  vrhisfuurBliicrumquatracab  ofti- 
ao  fidciuiforisccnfccurcfle  alienum  :  vc  faciiius  canto  debicori  jus  . 
offcrcndidcbcat  permitrt.  Atquehacceftprimah^uiuscap.parSi  Ti- 
tulus&  prxfcripcio  oftcnditt  in  qualitate  cmptionis  adnuc  aliquid 
defidcrari,  vremptioomninoficvalida.  Ecnimirura  oporcecvcram. 
clIe.venditioncm,nDaconucntioncm.calem»  qu<e  aliasquoad  qux- 

dara. 


LlBER  TeRTIVS.  i^t 

dam  jnrc  noftro  pro  vcnditonc  habctur.  Talis  vidclicct  cftsftimatJo 
litis ,  c[ux  non  vno  catu  obtmct  locum  &  vim  venditionis :  Scd  non 
hoccaiu.  Etenim  li  poHcflor  conuentus  a  creditorclitis  asftnnatio- 
nemfolucrit,&abroluiusfuerit,minimetalejus  confecjuitur,  qualc 
habetjquiremacredtrorc  foIennirerdillra<^m  cmit :  (cd  nihilomi- 
Bus  a  fecundo  creditorcScrui»ia  aftione  conucniriporcft,etiam  non 
abl.itapecuniaper/.^mi;for.  12^.1.  Oiu potwres.  vbi  dccxtraneo  pol- 
icdorctraftatur :  QuodficBtm  idemt|UilKisaEftimarioncm  foluit.hi- 
ciit  crcditor  hypothccarius,folucndo  m  locum  crcditoris  prioris  luc- 
ccint,^/<r^«o;/;/.Rationem,&:caradhucpo(re(rorcxtr3ncus  poflitcon»- 
ucmri, hancmrf./.ii.§,i.reddit  JCtus,quodpciindeli*,ac  fj  iple  dc- 
bitor(  pioquo&hoccafupoirellbriolucrc.  videtur  )  pccuniam  pri- 
mocrcditorifoluiffet:  quodimilTo  pignus  fecund»  ^  juce  communi 
confitniatur:  &  adeo  adtio  Scruiana  lccundi  crcdiroris  fundara  cft 
contra  poffcfrorcro.quiexceptionc  nuda,folutionis  a  fe  fadac  fefc  non 
potcftdcfenderc.  Et  rationcm  tamcnxlubitandi  facir,aontaii"»quod 
poflefTorquilitisfoluitacftimationcm.fubcat  vicem cmpToris  pcr  /.• 
enu  46.  dtmyind.  quam  potius,quod  (ipofleflbrremreftiruiflet,non 
poflcta  fecundo  creditorcconueniri,&xftimatioin  locum  reifuc- 
cedere  videtur.  Erad  priusillud  jam  relpondimus  ,  dum  arftimatio- 
ncmlitishoccafuWabcri  pro-vcnditronc  ncgauunus  ,  &vtiquctali$ 
eanoncftvcndrtio,qualishicrcqairirur;Etin/i//?. /.       tantum  cft 
comparario  fccundum  quid ;  &  qux  tum  prarcedir;  vbi  jus  omnc  ad 
rcmharretin  folius  pcritoris  perfona:  vcluti  cam  poflclTordomma 
vindicantircm  ,  &in  qua  alius  nullus  jus  haber,priftata!ftimaiio- 
ncm..  Atqainhic&  (ecundus  creditor  jns  in  re  habct,  quod  priori 
dimiflb  firmatur  •.  quo  ficvtSermana  afitio  ncgari  non  pofllt  poftcri- 
oncrcdkori:Quodatrinctadobicdlionem  pofteriorcm ,  vnilgo  tcn- 
diturin  fingularibus  non  cflc  fubrogarioni  locum  :  &  caeiknatu- 
raadionisSeruian2E,.vt  contra  qucmuis  pofleflbrcm  detur:vcluti 
liquis  vmdicanri  rcm  jure  dominij   a:ftiraationem  foluerit ,  &  ita 
abfoluius  (altcm,  non  vcro  domirms  pronuntiatus  fuerit,  nihilo- 
mmus  ab  alio  ,  dominum  fe  adfcrcntc  potcft  conucniri.   Et  hacc 
obtincnt ,  fi  nihil  aliud '  praeter  ncftimationis  nudar  folurioncm  in- 
tCTCcflerit.  Quod  fi  cnim  |us  pignoriscx  padtione,creditor  primus 
in  poflcflbrem  prxcerea  tranftulcrit  ,  {  &  id  fieri  poflc  infr.  dicc- 
nuis  )iam  dubio  procul  poflefl<9r  qui  £niul  litis  xftimationem  fol- 
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uit,  cre Jitorcm  poftcriorcm  rcpellet ,  cum  in  jus  primi  ipfc  fucccfle- 
rir.  Ncquedciniuria  libi  illata  conqucri  ^ccundus  crcditor  poteft 
quoniam  niUpoirefTor  priori  credirori  pecuniam  foluiflct ,  ipfc  fuo 
locofccundus&poftcriorcrcditor  manfiflct ;  aut  ipfc  offcrre  pccu- 
niam  crcduoripriorincccfrc  habuiflct.  Porropo(lcl1or,quitantura 
Jitisxn:imatix)ncmfoluit,non  tancum  a  pofteriod  crcdiroie,(ed&a 
debicorc  ipfbconucniri  potcfl;  &:  dh  illo  quidcm  nmplicicenab  hoc, 
litisx-Q:iniarioncoblaca,quamfoluitpo(Tc(ror,quia  ip(e  libcratuseft 
pcream  folurioncm,(cum&  quiuis  pro  debitorc  folucns  fibiparct 
ncgot.gc^.  a£tioncm)l.Jicredtror  i.%.\deftgn.aS.l.  i.Quib.modfsgn.folu^ 
cxquo  ioco  cum  probecur,  dcbitori  rci  vindicationcm  compcterc, 
coniequitur  nccc.llano,  qood  poflcflor  pcraeftimationem  litis,  dorai- 
nusrcinon  (itcftctlus.  Ecquoadhoc&nimirumad  debitorcgini- 
hil intererit, an  xftimarioiicm litis  tantum  ptxfticcrit  poflc(ror ,  an  ct- 
iam  vis  pignonsin  (ctranfcrricUraucrit.  Cum  porro,  vtinprimapat- 
Cc  cap.  diximus,  venditio  non  ('ic  omnino  firma  &  vaiida ,  (i  rcs in  cre- 
ditorero  alium,  aur  fideiuflorcm  translata  (It  apparct,  tantominus 

^  vcnditionem  vtilemfore,(l  ipddebitofircs  (it  vendica.  Po/ficequi- 
dem  illud  vidcri  carcrc  dubitandi  rationc.  Et  tamcn  deeo  rcfpon(um 
edinl.dcbnor.  j^o.wpr.de pignor.  anione.  vbiracio  rcddicur,anullicacc 
contradus,qutnullumpoteftparerccl9c(^um  ,  cum  ncc  quisquara 
rcm  fuam  poflitcmcrc.  Etadco  manct  rcs in  ftatu fuo,&  noo nifi  to- 
po obiato  &  foluto  debito,  potc(J  auc  a6Uone  pignoratia ,  aut rei  vin- 
dicationedebitor cxpcriri 40./«^/.  Idcm  vc  vidd.  aftus&con- 
cradbus  fic  nulT ,  obcinec ,  fi  nummis  pecuiiaribus  filius  dcbicotis ,  in 
cuiuspoteftacccftfcxpcculiofcdprofcdlicio)  pi^nus  vcndicum  fibi 

6  emcric a crcdicorc d.l. debitor.  40.  §.i . deptgn.  atlione.  qucm  locum  vt  o> 
bitercxpliccmus,  proponitur  ibi  iibcrtus  Scmpronij ,  pecuniam  mu- 
tuam  acccpillc  a  Titio  ,  ciquc  fiinm  fundum  hypothecac  dcdiflc, 
qucmvcdixi,filiusdcbicorisnummis  peculiaribus,nulliccremit.  Li- 
tertus  poft  f.idlo  ceftamenco  patronu  Scmpronium  prxicrijc ,  qui  pc- 
citacontratabb.bonorumpoilclfioncpartemobtinuit ,  &adcopor- 
ro vtait JCcus  inpaitc  bonorum,  fimulcciam  illiusfuudipignorati 
parccm,quam per partcm  dominij  inccthgic  JCcus,confcqnicur.  Acc» 
&  Cuiac  amjilius ponunr.  quod libcrtus  dcbitor filuim  cxhcrcd.uic- 
ric.quoniamhluishcrcscxcludacpatronumcx  ^.Sedaofira.^.lufi.d  fuc" 
teff.hbert.  Sed  cnim  idpofteaincrodut^um  fuic.,&  ccmponbusPapini- 
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ani ,  cuius  cft  hoc  rerponium  ,  cxL.  Jul.  Papiapatronus  prxcentus 
CDmniio  vno,  int6&  duobus,liberri,penta  bon.  polleinone  contra 
tabb.in  virilem  partcmconcurrebat,vt  citin  ^.poJlea.Infi.dijurc.lib.Ez 
hocigiturcafuproponiturhliusquiin  poteftaic  luit  cx  peculiopro- 
fcditio  rcm  cfniiXc  a  cicditoic.  Qnod  ii cnim  emancipatus  tliifl'et,vcl 
excartrcn(ipeculiopccuniamdcdillLt,icspignorata  cx  dominio  pa- 
tris  exiilFct ,  ncc  pationus  m  ca  partemconicquipocuincf,  atenim 
quia  emptio  eft  nuUa,  idco  intcr  cctcra  bonalibeiti,partcmhuius 
quoquc  rci confequicar  pationus.quac quippc  in  bonis  hberti  manlir. 
lllud  vcro  vltro  apparct,quod  licec  nulia  (it  cmptio ,  tamc  (olutio  pc- 
cunix,quamaccepitcreduor,proficiac  dcbicori  ad  liberationem  pi- 
gnorisjflc  fiquidcm  fit  pccunia  cius  lumma:&:quantitatis,cuinscft  dc- 
bitum,totumquoqi  pignusliberatur,  quodinlpecie  rf./.^o.^.i.con- 
rigiflc  proponit  JCtus ,  ctenim  alias  neccflariii  id  no  eft  ad  inducenda 
ctfc<a:um,qui  ibi  proponitur,vt  partcm  conlcquatur  patron'' :  nam  8c 
dominiumpignorisnonliberatitranficcum  fua  cauia.  Et  propterca 
Cuiac.  ad  Papin.  in  «i./.^o.particulam  N  a  m  ait  non  efle  caufalem  fed 
replctiuain,&  idem  fignificare,  quod  verbum ceterum.  _  Scd  cgo  pu- 
tarim  quodibi  JCtus  de  translatione  &  adquifitioncdominuagere 
voluerit,  qu:E  patrono  fit  vtilis^  lucrofa,quandoq^uidcmdomini- 
umcumoncrcpignoris,  non  multum  luai  folct  aftcrre,  prarfcrtim 
iniftocafu,quopatronuspropanc  hcrcs  ,  dcbiti  quoque  partem  a- 
gnofcerc  cogicur.  '  Idcoqne  Papinianus  cafum  hberati  pigno- 
ns  tradlauit.  Dcniquc  ad  hoc  capui  ,  &  ad  id  quodinitiodc  ic  in 
cxtraneum  coUaia  diximus,  addcndum  cft,  quod  fi  frans  &  fimulatio 
interucnctit,&  fortc  crcditor pcrintcrpofitam  pcrfonam  fibi  negoti-  7 
um  geflctiti  &rem  cmcricoblationi  debiti  &  pecucii*  locus  fit:opor-^ 
icccnim  vc  rcs  vcrc  cirra  fimulationcm  in  cmptorcmcxtraneum  fic 
collata:quod  piohatut pev  l.  & qui.  10 .  C.tte difir. pt^nor.  Etpraefiimi- 
turfraus  &  fimulatio,  fi  creditor  poft  vendicionem, in  continuarei 
pignorarac»quam  fc  vcndere  profcflus  cft ,  portcflionc  manlcrit; 
pcitil./.io.  0(/.  didtHr.  pign.  &  nocanduruaic^^^«%. 
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Capvt  XXVII. 

Slupd  debitor  diquando  non  ohJtAnte  venditione  Ugitimdf  rem 

emptorieuincerepojjtt. 
1 .    Adl.i^.dc  pignor.  a3. 

z .    Quomodo  expaclo  crcditorii Jine  cefmei  competat  dehitort . 
j.  Adl.j.^.i.dedistr.px^n. 

TRadauimus  j.ira.fatis  dc  vcndinoncpignoris,  in(juacollata3c 
qualisc/Tcdebcat,  vtcteditorifccundo  ijuin  &  ipli  dcbuoti  jus 
no«  lit  cam  ab.cmptorc  icpctcre  ciquc  aufcrccXi  tamqn  cft  cafus 
n(^tabilis ,  quo  debitor  rcm  ita  vcnditam  ,  non  quidcm  jure  pro- 
prio,  icd  cx  padionc  qrcditoris  qui  vcndidit  ,  rcm  auocarc  poreft 
ab  emptorc.  Et  tra^tur  hoc  ity  /.7.  tnpr.  &     dc  dijh.  pign.  &in  L 
jicum.  i^.dcpign.Aci.  Etillud  liquidumcil,quodin^r.(i./.7.  traditur, 
ii  vcndcndo  p^dus  crediiorfit,  vt  liccat pignus  pccunia  reddita  recu- 
pcrarc  (cx  quo  pado  incontincnii  adiedo  conipetitaut  actio  contra- 
dus  emptionis.^ur  praetcr  verb.  vt  tra^acur  alibi)  po^lc  con/cqui  dc- 
bitorem  inftituta  adtionc  pignoratftia ,  vt  adHo,quamcx  hocpacbo 
crcditorqu«Uuit,ipilccdarur.  Quodxationi&  juri  conuenit ,  &cx- 
quumcft,  vt  hailcnuscommodo  dcbitoris  padtum  iftud  cedat ,  jrjj . 
l.\2..%.l.dedtftr.ptgn.  Scdquxfequunturmd./.  j.inf.pr.  &  ^.1.  Scqua» 
traduntur  in  d.l.ii-  habcnc  difticultatcm.  ,Et  illudquidemexpedi- 
tucjfacile,quodin<//^./.7  m/./)r. traditur,idemin hypothcca  ohrrnc- 
.  j:c:  &  poteft  enim  iftud  intelligi  de  adlione  in  facflum .(  dc  qua  in 
dt£l. l.ii.)  . quam inftituat debitor contra creditorcm ,'vt  fibi  ccdan- 
lur  adkioDCS ;  uam  cum  adio  pignoratitia  ex  contradku  nafcatur,dubi- 
care  poHic^an  in  tcrminis  hypothec«  in  fpecic  diC^dclocum  habcat  ifta 
adio:  aut  pouus  dicani.,  quod  (vt  &  fupra  non  fcmel  diximus) 
tranfirehypothccam,cuiuscreditoradprehenditpoftcflioncm,inna- 
turampignojis,vtproindca(5VionipigiforatitiiBpolIicelfc  locus  ,  vt 
pluribus  dicemus  tnf.vbt  depign.4fUib.y(ed  fcrupuluoa  mouct,quod  iu 
</i.i  5  .rff />/^n.4(f?.proponitur  crcditor  pa Aus  dcbitori ,  vt  fi  folucrit  pc- 
cuniam.liceatcirecipcrc  rcm,qaamcreditoi;vendidit.Conftafautcna 
quem  alteri  fruftra  pacifci  aut  ftipulari^^  ita  quidcm  inuiilcm  cilc  pa- 
^:^aouem,vc  ncc  ipfi  pacifccnci,  nec  ci  cuipadum  cft,adlio  adquiratur, 

Ytiqi 


X  t  B  B  R  T  £-R.T.rV-S.  itC^ 

vciquc  cum  ex  mulciscaultsex  conucDrtone  vnius  alrtfti  qtueracumi- 

' lis Idlccm  a6lio,&  vtiqac  ei  qui  ftipularus  cft  alccri,a(flio  non  aHquin 
cur.  Etcumicaqaeex  padione  qiu: m 13.  pioponiturconccpia  in 

•  pecfonom  debicoriSjUoa  poilic  ctediiort-vlla  adio  ad  Ljiiiri,  quixanjdc 
Sedjftnefk,  vc,t{iio4trai(UtnriiijL  quamntdlam 

:  camen  fcrupuluniiioiimouec  ,  qni  camen^ptaBapaus  miht.vtdecur. 
Cadreonsmt/.^  ij.nocac,quodliccrpa(5lum  couccprumficinperfoaa 
idebicoris  ,  tamen  creditori  adboxiircdtaqujeiacuc:  icdobiedionem, 
i  quatn  proporui,remoueciicc  vcrb4iio..-Vix  habco  (juod  dicam  ,  iiiil 
. . qood pofliquani pUcuic. ,  vcpaftum eflet valieSc modeOec debicori, 
(.i^^qqeQierid^iiQqipIacoiHevt  prindpaUternmif  arenirin  pepfena 
t  pacircencis  ciladiedku  empciont/vlx  pomcjnefleoifiica  vc  veiulttoii 
quoq-,  a<5tio  quxraturdire£la:cumpcxtcreahocpa^lum  ponitica  cx- 
plicari,vc  pcoiicdebicoriper  credicorcm :  &c  miapciai  Bari  S4lic,& al^ 
:mtAntin d.  l.  i^^arg.    t. Infi. Qt^b.miUlUn, Ucet.  (  vbt  ccedKoc  diciciu: 
,  alienare  pi^us«;cvoliini)ice.del»ttoris)  \xtvciSiiMi,$^4*mmtf:mmt* 
,  l!J^H^nt.p,6jm^i^^y^K^ioro^^ptQ  JudatorioAonuneiotelli- 
;gatoi>veiJuarcep^ttas.:S«^UCBr'ninc  aiti]£'fcrupillus  cx.Vi;f»i).^no-4 
:  modo,  vtcftinexcrcmo,eiauBlinccc/noncpomtdebicorconcracm- 
,pcorcm,a^ho,neinfa<fium:&atlhucmacis,quoraodo  poificexpcriri 
,  lei  vindic^Hone^naai^xot^ilacpcc  vendicioncm  credicofis  i  craosla- 
<^tume.fle)dQininittminempcorem;nequeiioc  pa^bim^fiioeEe  potefl^vc 
.  ne  $t.dominiu,aat4oniiiitnm  »b  eo  «Ikm  cransiecamiin^ebito- 
t  teiB:t:um  nec  hic appareac,qi9Kficcsu(a  &maceriiuius adionis  in£i- 
£him.£cranehLs&  aliis  idgcnusrationibus  motus  Aitt.iaber^iecad.iz. 
«•r.9.rmr/r.<i./.i5.^aTriboniaiioadieCiumc(lccenret.  Scdvtcuroquc 
.  resichabeac,&vc  maximcTribouianus  hoc  adicceric^nobis  tamenea 
'lemen.cia,9tut  auteritatemlegis  habet^efai<ieada^iU«|m'eiQS'  tai* 
r.tio  reddenidaeft  .'^cic  pro  Fabro,  quod  in/  7.  infr.Mi^^Mnor.Avan. 
}Ctus  in  caTu  quo  pa£his  ed  credtcocin  fuam  perfonatTi.rcipQndec  re- 
,  ^ediftLa(ftumcnepignus,&faItemdcbitorihoc  reraediu  proponir, 
vt  intbtuta  pignorariria,a6fcionemiibi  ccdifaciat,fatis  ncgare  videtur 
hoc  ipfo  tum  alias  ac):iones,cum  imprimis  vindicationem,qua  admi(^ 
(a^neoefleeftempcioiiempcojnttalidAhaberi^Eqaidem  quodeftiik 
iiS.  l.  i|.iirJiiv..Tribonianoimpucamu^,hic  parata  refponfio cft ,  quod 
;in4i*7.$.i.prppoiiatutmeiicatio  iocissl  qua  fiBpe.diTceifit  Tribp- 
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aianus.  Sed&alidsvcmaximeredefitdidiadumptgniis,  potciitar' 
snen  offcrencepecniiiaiiKlebjtoie^hflibci  i  pio  reii^ttu»  vtTindicatio» 
jnlocusfiat:aucnontam clire^m  hic  vin<licationem,qn^vcileni 

compcrcrc  c:icemus>cuiusmocli  quidem  &  cancra  ipfum  ooniinuiiaci 
pofle,quod  impudcnrer  ncgatFabcr  d.c.  ^.da.ix.  cuidentcs  tcxtus 
|uris  probanc m  /.  St  vt propoftu.  8.  Cod.  di  m  vind. L.i.Cod.  dedoHM.  qus 
[ub  mod.l  ftmortk.  z9.mfi».atmJ.feq.dimm,CMtf.  doiut,  L  i.quand.  $x 
fnSt.  m.L  vxor.  5  5.  tn  Jm,  irim.  mf.  vir.  ^  vxiww;  Intcrpp.  noHri  va» 
cia  commenttci  (\xnt,5c  variosexcogitauerunt  colores,i)uibusienccn?> 
tiam  illam iingularcm  rf./.i 5 .tn_^».defcndcrent.  Et refcrcnte  Accurfio 
hiernnr,qui{olummodoadlioncin  fa^ium  admilcrunt,noni.eivin- 
dicarioncin,6c  ideo  per  verbai.i.4N//»/i^M»J.pnu&iUud  de  rei  vindi- 
cacionecorrigi  exifltmatnnt.Ali)diftiasetum^  verba  padi  refoUii^ 
fma^ittnflexftfaexint,velHti  nrnr^imtrtntttrMo  caSm  to  iieni,hocak. 
infadum compecere  quosNcgos.tefcct&fequitur^.5.»rcw&r.).jK4. 
vcrs.  fcxto rtjhtngitur.  idq^  &  Salicet.  probar ,  qu i  altcrnatius ,  ita  vt di- 
,  xijinfachim  aclionemjautrei  vindicnrioncm  competcreputat.  Ale- 
zanderpocco  vol.i  i^tf»/!i.io.hoc  vnuii  coloie,  quodccediicocadjcdo 
lxocpadoaeniamdeminium,quani  ]kj&  pignotis  cnas&tte  volni& 
iDtelli^tut.  Adduntalii«.quod  iftnd  pa^libimdcbitoticanc^fitcilius 
pcode8edebcai;i|tt(>dfiipetreipiuis  tnterporirum,&quafLprocata»  . 
torio nominc.vt paulo rupcriu$dixmius,fadura imclligaiur ,  &noa 
•vno  cafu  cx  conucntionc  piocuratoris  citra  ceirioncm  domino 
conipecit  ai5bo  :  &  tamen  ea  nouin  rcm,  icd  pccibnalis.  AccediCc 
^ttod  qttoci^nq;  caiii  fe(ci(&  vendiiioae,  domimiim  cc»iddebitocett& 
iedit,/;witeiiri«rad«|.x.<|^.aHvf/>f^^  in  ^deatcioec  illam 

adionem  in  £i^tui,quar  propontcur  im  d.l.  i  j .  an  fortaHis  dicemiic,iUi. 
compererc  c6  quod  ipfius  quoq;  acditoris interfic,  tencriemptorcm 
debiton,qaodahascreditorforce  ob  vcndiuni  rem  comieniripolfic 
pignoracLcia  adione:  quomodo  exceptio  padi  dicicur  prodeilchis^ 

2uibu5  vt profit,inteteftpacircencis»  Sed iane&dfiuseft„vtexcepci» 
liaiidetttiquam .^ttio.  C^odatttemintcrcftdcbitoris,nonporc(^ 
vtailtocidctur,fncere:&quoddicimus  valcre  flipulacioneminaice- 
riusperfonamcollatam,iarioneeius  quod  iiucreft,eo  pertiner,vtipG 
ftipulantiadiodecur/inon Aacquod  promi^umcll,  ^  quod  hcri^ 
tncereracpaciicencis*  Cecerumhucquoquetefeiripoteft,  quoddc 
f  cditioncproaiaiprifl-nomiflc  cdcoiata,  &  pado  liipcr  ce  ipfiu&di;^ 


blrorU interporitOjclixinius.  Nccpotcllaliaadliointclligi niH rubfi- 
diaria,qiuincx  xquitatc  liuc  Tnbon.fiue  Paoiuspropoluic,  Ec  vtilc 
cfl:,habereadkioiicni,  ex  propria  pcrlona potius,quam vtconuenirc 
necellch.-ibcaccieclitoremrupcrcedendaatVionc.  PorroYtetiamali-  5 
quid  dicamusad/.7.§.iu/fi/i/?r.f/ga.probatille  locus^quodTupradixi- 
mus  de  pado  rcfolutiuo.  Etaitcniiu  JCtus,Uirapackumfit,vtfifol- 
uac  dcbicor pccuniam intra  ccitum tcinpus,emtio  rclcmdatuc ,  dcbi- 
torcmpoQctcmrccupcracc.  Erficnimconiungascextumind./.i^.pcr 
aclioncm  in  rcm  recupciabit  debicor  pigousXc  poteft  vcrbum  refcuid* 
.  latius  hic,vc&:  alibi  vlurpari,  vt  (ign  ihcec  concra<Jlum  declaraii  nuU  ii- 
neq-,  n.  aliud  hicrcmediii  contrad''  iclcmdatur.Ecfortc  ideo  dcbitori 
■ctiamvindicationcmdeditTribonian.  quod  aliasficmptor  remina- 
lium  rranftuh(Ict,nulladcbitoriailioIiipere(lct.  NamlancTribon. 
quoqi  tcxtuiin  d.l.j  .%.i.iedijlr.fign.  admouifTe  manum  videtur.Nam 
quxftroinitiopiopopolita,  anliccatdebitori,lbIutapccunia,hypo- 
thccam  rccuperare,indigna  propc  JCto ,  cert^  dubicatione  vix  digna. 
.«ft;cumliquidiflimi|uns  lit,6c  craditum  pluribus  iocis,vt  ex  fuperio- 
.  ribus  patet,pignore  rcQcc  vendito  &  in  extraneum  cranslato ,  nulium 
,cfTcottcrendiautlucndilocum:&  vthabeie  pollet  occafioncm  tra- 
•dlandi  cafum,quo  credirorpa<5his  cft  debitori,mote  fuo  alium  cafum, 
qui  indubitabilis  eft,  promiHt;  Sicuc  &:  dubitatione  cacecquod  infiH, 
,4.dc  rcftitutJonedandapupillis&reipub.caufaabfcniibuSjUadatur. 

cCapvt  XXIIX, 

:Si  venditio  non  rite fa^a.  dr  nli^ua. forte foUnnitas futrit 

cmijfA, 

1 .    Vtriditic  obfraudem  nonprotinus  cfl  nuUa. 
Z.    Quando  &  quA  ailio  dcbitori  dctur  contra  emptorem. 
,  3 .    Adl.i.C.ft  anttq.  crcd.&  l.ij.C.de  emclm. 
4.   Adl.  ^.C  fivend.ptgn.ag. 

QuthMcafthmvcndittopignorisfitnuUa. 
C.    Votdif.ontreftffaaddebitorem  redit  dowinium. 

REsitafc  habet ,  vtlicetalicjuidomifrumfit.licctetiamnon  bona 
lide  vcndendo  cgeric  crcditor,  no  camcn  proptcrca  prorin'  nulla 
fit  venditio;  :«.xtus in  hanc tem  func i» l.ftceJfante.j.C. de dip.pign.  vbi 
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C\  fraudalcnter  egir  crediror.i  pfe  dicitur  couenicndus  no  cmtor,  (  qm  i 
conueniri  viiq;  pollcirei  vindicatione,lit[iiiJc  conttadiuscfretnuli')^ 
6c  in  l.Crdit.^.i:.eod.  fi  fraus  comifla  (it,mkrcndacflc  aftioncquae  co-* 
'peti( eo  nominet^" qas;nolIa jdiaeftnifipigaoratiria)&.in  knCfimii, .  ■ 
f^t.  agjt.cx  qua  duptex  petiruraigD.  i<quoclinM.aictnir  creditorcm '. 
quifraudcmadmiutinvcnditionc ,  tencri  pracKare,quanti  dcbitoris: 
intcrcil: :  x.  quod  in  ven.  Quodfi.  rraditur,tum  dcmura  regrcflnm  &:a-- 
^ionem  dart  aducifus  einptcHem,!!  hicfraudeniiparucipauerit  dc  cre-  - 
ditornonn((bIuffndo:vtad6oiUisddobltis  <ki»niivconcurrentibas,.  . 
coAira  emcorem  ItceatexpericiuionjftccediEoc  fis  (bluenddjtcecem-  - 
1>corparcidpattemfraudem:noRrurfusificmptor.nihil  ddl6  fcceric», 
■Jtcet  cf  cditornon  fit  folacndo.flc  d6lus  cnim  reqiritur  m  cmtorc  l.i.C. 
■ftvend pi^n.jg.  quametiamcommuncm  opinionem  Interpp.  &  quodi 
contraemptoremc^forrcmtraudisjnccinfublidium  a^odctut,  rc-- 
fcrt&probfltN<^^.^:m.r.^cjf,^J)rf.k4.i.t.Q«ttdfi^^  .  - 

bojij|.n.de  cgcrit&^empcocfbliisfitindole.  Hnncequidemcafiino— 
pjOiRCceil&rariorenYi  &.tameD  poceft  conringere,vt  machinis  quibus* 
d4m,v.c.vtyiliorrpretiaremvcndat,crediiori perfuafcnr.  Et hocfa-- 
necafuicucrcditor  lircxcufanisjvidcrtdum  efl  an  «S:  qu.x  a<flio  cora-- 
petcrc  poiraconcta.cmptorcm:  quod&jUo  cafu,qucra  diximus  qu«-- 
Yjtur,quoci«dho(,qaidb]&m  paracipaoit,(blaend»noneft/  P6ni— 
'mos  auitin^vcndkioneiD-efie.validam ,  vt  loros  nonpoflit  efle  let  vtn-  - 
dicattoni.-  Vbccreditoreftfmmaaisadolo^&dolusab^mptore  fi>ki* 
commifTus,  rescf!!iquida,5choccafuhaber  cx  venditoa6lionccre-- 
ditorcDntraerT»ptorera,quaadtionem  conuent^^pignoratitiaadUonc ' 
tencbitiu  cedere  debicori. .  Quod  fi  atucm  cteditoi  6c  ip(e  dolum  \ 
admificdifficileeftdicere: ,  etomliiibemtdionemr  connaempcofcm  * 
isideiikdolofiim»  Itaqiieqmdai»vtUteHidto8cmiirc«ir,ali|adionc : 
in  fafhiinex  £'di6h>  fraadatoriofrproponisot  cotraemiotem.  Et  fort^.: 
dixerit  quis  rcftituendum  in  integi  u  debirorcm  effc,  cx  gencrali  clau-  - 
inhfiqu4t)iii}t.)ujia.(auCz  •&:c.  ficur  aiibi  &  iniii.srerminisfuccurritut 
ixfoaduerfustertiam,vbiiUe>quicx  rationc|uns  alias  conueniendus  < 
cracnpneft  {b!ilend6.  tlAaJeeo  fer  quemfaEk^im^  Ihtqoefieeifl^  per 
ifi  ioceg!nimieftii^cioiwm.venditione,vtiidicatioiiil6caaerit.  Efci^ 
iaiquume(]ec,iodamno  mocari  dcbjtocem*i&<ontraemptorem  do— 
lifmicntirelucrum.  Ethoctantofeciliufadmittendumeft,quoniam.i  . 
fiftfiae  damno  cmptorif,  ^ui  quippedebitocpccuum^qaod  fuluit,rc-  - 
*      ,       -  netucr 
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jifftnrofterre,  vteftin /.  i.  Cod.  fi atitiq.  cred.  Nec  eftcontrarium 
quodrcrciipferantImpp.tn/.yi/«Mrf«wi.  27.  Cod.de euiii.  f\  <juis  fciens 
ftindum  alienunrvel  oDUgatumemerit ,  eum  non  poflepetcie  pre- 
cium  quod  Jedit  jtautum  abdljVt  domiinis  vindicans  id  rencatur 
reftitucre. .  Etcrtehimduplexmter  vtrumquc  cafum  diueiTiudsra- 
tio».  i.quodind./.i.  vcndidirrcmcrcditor  ,qui  habetjusdiftrahcn- 
di>vtloqiiicar<i./.i.&vcndidit  rcm,quam  tple  debitor  &  dominus 
tciobhgauic.  Aiind.l.iy:  neocrcditor  nec  dominus,  led  aiius  nori 
dominus,  &:cuijusvcndcndinoncrat,rcmdiftraxJt:  vcl  i\  dominus 
fuit,non  tamen  habuiifundumpcnes  rebberum,quemadeo  cumo- 
nere iuo  tranftulic in emtorem ; na quod  in d.l.iy.de fundo obligato, 
iiil  eft,hyppthecato,dicitur,non  tam  ad  cafum,quo  non  dominus,  fcd 
roagis  quo  dcminus  idemque  d^:biror  vcndidit,pertinct,qui  ignoran- 
tccrcdirorercmdiftraxitjquamcreditor  cufcunquc  poneflbri  ctiam 
ridominnsfic,  etiam  non  refufo  prctio,|arefuo  euincit:  Altcra  di- 
uerfitatisratio  cft.quam  Accurf.  notat.  in  /.  i.  Cod.fi.vend.pign.ag.c]uod 
pccunia  ,  quam  numerauttempior  ,  dcbitori  prefecit  adhbcratio- 
nem ,vtproindceamrefundia:quumfit, nc  ahasdebicorcumaliena 
j^ifkuralocuplcrctur.  Sedporroeiquod  diximus,  tum  dcmum  ma- 
nus  porrigi  in  cmcorem,  ficicdicornor>(itlblucndo,nonparum  vi- 
deturobftare.  i.^.Cfi rend.pign.ag.  vbi  norrtancum  a6;io  dicitur  com- 
peterccontracreditorem,fcdctiamcontraenTprorcm,quih:audispar~ 
etceps  fuit :  qua; verba proubnt vtriusque a<5bionrs  concurfum.  Sed  e- 
cim  (/./.4.cx/.i.C.^«^/.m.exphcandaeft,&intcIIigendum,ifta  remcdia 
proponiordinc  fucccftiuo,vr  prirrram  conucniaturcrediror  ,  &tum 
fihicnonfitfoiucnd6,caturadcmprorcm:  &  hoc  cnimcft,quodin 
dU.i.  d iatur.yf  debonucrtditoris:  condemnatf  pecuniafoim  non  potuertt ,  qux 
ppffpicuc.oftcndunt;  judiciahtcv  priasexcutiendumefl6  rcurapvin- 
cipatcm.quihiceftcreditor,vca«5tioconcra  cmproremlbcum  poflic 
h^bcre.  Itaqucii./.^.C.yi  vend.pign.ag.  hacc  cft  (enicntia ,  quod  non  tan- 
tom  fit  aftia  contra  creditorcm  ,  (6chuncfcilicctprim6)  fcdetiamp 
coBtraemtorem,finimirumcredjtorconucntus,  nonpotucrit  fatis- 
faccre,vclahiisnonfoluendacumefleconftct;^  Notanduin  autem 
cftfArrf./.^.quid  in  a^lionem  eam,quat  contra  emptotcm  datur,vcniar, 
vrnimirumreuocatishis,  quac  mala  fidc  geftaelle  conftitcrir,&fru- 
£hium  &  damni  raio  habcatur ;  Qujcvcrba  ,  maximede  damno,ar- 
ggcre videntui ,  perfonalem  cflchaDcadionem,quxetiamtantum 
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'  |iroptcremrori5dolumdatur,neccontra  textumponigencia  vidctilf» 
quamuis  lane,ri,vtruprac{iximus  ,rcibtutioiii  locumfacimus,  poflit 
cx  omla  niagidracus,  refcUra  vendiiione  ,a|6lionem.inceni  dare  debi- 
tori  concra tectium polTeflbieD: v^cuac)^  urtfaaiU^. sfj^JiQi  Gofdu- 
'  oiyvidcttniuiiBiioeceadioiiemotiyiimiili.J^ 
emtornontenetttr.nifi  in  dolo  fic,  veldolittD^nidpaiiecit,  nec  ck* 
ditorfit foluendo.  Si bona  fidccmcrit,noiwcncbitur.Cuirurfus non 
obftat /fm/or.  rij.m/^r  <k«n'/«^.noncam  ,quodponcndi  fintrcrmiiu 
habiles  (necenunautfraudisadmifl3e,auc(]^ifodcrediC£>inon  iic  i<^l- 
'  nettdo.-iiiendpibieftj  qaam quodlbi  cnoeMC raltu  diaecfiis  •  qoo 
«es  mmi  ciedkofe;qmJ»mfiMfimnifatine»tattm,vetiHitftfaei^ 
^«bftU<Hn6  domiao :  &  contra  esntofi&cpDdicoii  coU  veio  <lomiof 
' lesoppignoracafiiecai.aftionem  Kypothecariam inHicuerat,  &: con- 
'Ventu««mcoclicMaellimacionemroluecatcccdicori:quanon  obftantc, 
^fii|imdiximus  y incegra  mancc debitori,  ijui  dominus  cft,  rei vindi-i-  VVm 

^1i^BCi|tii3ebicoie,pcoponicac.  'Ecciimigitarnondentca2ftio.c^^  .V 
'fmtmfnMemqiiidolocaiec,  mult^  minus  in  his  cermini&deb^iqp^  1>^.V* 
.-Contra  teraum  poftefTorcm,  &  adhuc  miniis  contracum ,  qui  reij^ 
vfucepit,  f.i.C/FeiKi.fi^.  Ethascitaobtincnt ,  vbiquid  pcctatum  .  -^x^ 
inyendicione,  fedipia  camen  validafuic*  Quodii  nuilicer  &da (ir  '  ^  ij'^^ 
^  \¥ea|ici6,  ciim epc  cikli  vendicioi|t.4^«i<uiwft freifa^  aon  poOii;,  ^ 
•oalaineft ,  debicorem  ^  poileilbte  qubcunquc  vtndicarc  fem  p< 

Af9ctLx.C,fitend.pign. vbi  Godiiof. verba,nMffo iitrCy malc expltcac,i. , . 
^Jeruatitfglmmtat^bm  8c  malc  adducit/.  4.  C.ead.  etcnim  ob  omi(tam 
-folennitatcm  aliquam  vcnditio  non  protinus  cil  nutla ;  &:oonunacim 
in  (^i.4.<x)nc£aemptoEem  promiccicucadio,ii  illc  admiierj[^dolum  SC^- 

^ftutdem^pecdcifaielfes  jftc^dM^^l^^vit^f^nvlta^  cwnJBeceCtuiit* 
cil^^tfdem  $9iiiiibii|&mc0e.abeinptoi^,kdfimpUaceccum^  seivin- 
liicacio  dcbicoricompccit  .*  ^  rucTus  quodin  i./.i.nonfucrit  quict»/ 
quamfraudisc6mi(Tum,excocolligitur,quodiimpltciter<iebicocij^ 
necedim  pofleiTore&adio  datur^ttn.precm&pccunia  oJfteratuc,qu« 

'^cccex  inutili  cauia  numeiata,aj  J  ibcEationc  pi:oiaitdebiroi:i,dc 

6c  cft^^Ct^,jj;eli^^  hahiiecicfiis  veiodcndi,v 

(i  hy  poclicca  fub  coTiditic>ttfe  ccMitradajuici^rum  debitdm  prinijj 

ii  1 1  m  I  ii  ri  ijgi  kiiiiii<niiiily'  fliEgfaiMiiiMiiMiBiliT.o''  '^^^^  vel 
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pignusfueritdiftiadtuni:  vclctiam  ficontra  fomiam  padto  adicdani 
qutdfueiitadmillum.  Cetcroqumextiahosca(us,vcnclitioipio)ure 
valer>cum  crcditor  jus  didrahcndi  habet.Illud  quoqj  conllat,nullam 
cfle  vcnditiontm,  (qui  cil  alius  ca(us  generalis)  vbi  pignus  rite  confti- 
tuium  non  eft,  vcUiti  (i  creditor  vendidcrii  rem ,  quam  mulier  pro  a- 
Iro  prgnon  dedit,  inquibus  rerminismulicrrem  vindicare  potell,/.rf- 
rff;fffor«.  59.  §.i.</cmv7«///f.quoniam ,  vt  eft  ni  /.  ^o.Mr/.nulUim  pi- 
gnus  vcnditum  iuiclligitur.  Qijoctiam  pertinet ,  fi  dcbitor  ea  fecerir, 
pcr  quae  libcratur  pignus;  vcluti  fi  fit  paratus  foluerc  : &:  forte  tantum 
dc calcuk)  fucrit  controuerfia,  peizcjiz.$nl.ftreJiduHm.f.  c.  d^diji.pign. 
&adeonunamultomagiscrit:  Hdcbitor  obcukrit  ci  conLignaum,. 
cum  crcditoream  nolletaccipcre^pecuniam  depofucrif,/.//>r«6<]iw»* 
S.C.i.f.li  modo,  vr  ibiaddiiur,  pecunia eo  tempore,  quo  crcditor  pi- 
gniis  diftraxiTjineadem  eaufa  fuit  &  permanlir^  nmiirum  confjgna- 
taadhuc&depofitafuit.Quodfienim pccuniamdebitor  ad  fcrecc- 
perit,nccadmonicusfolucric,venditiovalct:  nam  &alii  cffc^usdc- 
pofitionis  tum  ceifant ;  idque  figtniicant  vcrba  /.  i.mC^  Quipot.  nec  m  r- 
[ms  fiios  eomertiT ,  &  in  /.  accepiAm.  xt).C.de  rfur.  in  f.  nififorte reeepcrit , i- 
dcmqi  docet  l.debttor.-.  D.  dc  vftiru.  Et  his  cafibus  omnibus  mancc 
dominium  rei  pignoraia:  apud  dcbitorcm.  Vbi  obiter  notandum,  ^ 
quotJfirci  pigiioratxvcnditiofadtaacredtrore  quocunquc  cafu  rc- 
kind.itur,eiusdoniinium  ipfo  juie  inpriftinamcaufam  ,  &addebi- 
torem renertatnr.Tcxtas,quen.aclhocw/>.p<f.citauimus,  tnl.Jivo^ 
luntate.i o.i.i.  Qutb.V4od.pi^$.folM.\hizddiim latio dubitandi,quod cu 
crcdifor  vendcndopigi;us,ciusduminium  transfcrat,videaturrefci(^ 
(avcndirioneadipftrn^  leaerti.  Sed lcuis fane ifta ratio eft,  quoniam 
dominiam  pignot  is  creditornumquam  habuit,&ille  vcnditrem  non 
▼tfuam, verumvtaUenamy&jVtfupraattigimus,  quafi  procurato- 
xionoiT.rnc. 

Cav.  XXIX. 

J)  e perfoni^  eju£  ftgnm  vendere ^ojfnnt. 

1 .  Sueetffor JinguUrt:    dijlrahdt  pigniu  ? 

2.  Crtditorfe(undunir)iusjitrenonvcndit. 

5  •  i^i^f'  fiifi^fit  aupnmo  contra  etm  aCtto Jiud  i  i  .dc  dtnr.pi^, 

4.  An fint:  tnieruetficmpo^tfforu fiatfurtum; 

y  Adhi  ^.^.  Qmpo;. 

tf.  HuiguUrep  li.iL^Mmfifiu  7«  j^«f 
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-  7 .    QMid  fu  rem  venderejurt  creditorit. 
^ii.  Anveuderecredirorpojittremqu4mdebitorpofiidet,adlfen.dediU.fi^. 
&adl.i^.C.eed.  • 
.9.  Adl.ti..^.i.depi^nAcf, 

FOrfitan  de  hoc  fub  pr.  tradationis.dc  jurcvendcndipignorisa- 
gcndiim fujlTci :  fed  parum  id  ad  rcm  tacit.  Pcifona,  qua:  vendc- 
.icpignuspotcft;,vno  verbo ,  eftcicdicor,ffeliueilleipfcqui  obliga- 
tioncmcontraxit,  liucqui  inlocum  fucccilitildcx  hadtcnus  didis 
(atis  apparet.  Et  dc  fucccilbrtvniuccfali,  qui  fucccdit  in  jus  omnc,  & 
.  dcfun^um  reprjcfentar,  dubiimvefle jion  potcft.  ,  Et  tamcn  idcm,5a 
in fucccirore  fmgularialiquando obtinct,  vclut rici-nomen,quod  an- 
;  nexam  hypothccam  aiit  pignus  habct,  in  folutum  datum;iut  vcnditii 
faetitlfunfolutHm.6.C.deO.&A.l.mdndati.i.{.CJ<:fideiufVcndctvuitG^ 
.iftc  fucccflbtfmgularis,pignus,jurc  comuni.&fi  quid  cnim  fpccialitcr 
intcr  crcditorem  &c  dcbitorcm  vltra  jus  communc  conuen tura  fit ,  il- 
ludinfmgularcmfucccfrorcmnontransfcrrcmagiscft:  cunec  padlu 
profit  rcgulacitet  tali  fucccflori,  &.facit /.)/  neceffartxs.  8.  §.  <f<  vend.  ^.de 
^  ftgn.ad.  quartan tum  racminit  hcredis,  Id fruftra  quis monucrit,opor- 
'  terc  pignoratitium  cflc  crcditorcm: Scd  noniruAra  hoc,vi  cfFcdlii,de 
.quofupracgimus,habcatveoditio,opcrtcrcpignus  cire.vcndirum,  a 
crcditorcanteriori:fccunduscnimcrcditornonrc^cvcndit/.  1.  ibi 
\,ftuUo)urededtjir.ptgn.&L(umfecundui.^.  eod.  qu«  tumdcmumfccundo 
^"|usvcndcndipcimitttit,  fiin  locumprimiuicceircric.-&illctumnon 
ilccun,dus,ic4primuseft  :  cctcroquin  faiua  eft.priori  a£lio  Scruiana 
rcontraquoscur^ucpoflcflorcs./.i.w/.rf<<///?r.pig»<>rdrp.  (J.  wmfr»'.  1. 
w.jo.Ncguz.  notar.  lUud  autcmquacritur,annonaliquaa<5tio  com- 
pctat  primo  crcditori  c6irafccundum,c6  quod  picnusnon  iurc  vcn- 
.  diderit.  .Tradbatur id  a}Cto  Papiniano  ml.\Aedtflr,ftgnortm.Et  yidc- 
.baturfancaifirmandum,qux)niamcrcditor(ccundus  vcndcndorcm, 
vidctur  jus  prioris  acditoris  dcreriusfcciirc.aut  fi  id  no  fccit,(ctcnira 
perfccutio  pi|;norata:  rci.&  non  jurc  vcndita: ,  intcgra  manct  crc- 
ditori  priori  aduccfus.qucracunquc  poflcirorem  )  vciquc  pccuniara 
.  redadam  ex  pignoris.venditionc  pcnes  fc  habet  ,  quac.potius  dc- 
bct cflc  prirai crcditoris.  Sed  hoc  non  obftantcJCtus  contrarium  re- 
Ipondct,  &  perindu6Honcra  &  variarura  adlionum  cnumerationcm 
tcarumq,  rcmouon6,acgatcrcdicoiiprimoaducifus  fecunduinqui(c 

•  diftw- 
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^iihaxicaliquim  adionemcompecere.  Ecphmoremoiietadtioncm 
l>er(biia]m,(excontaAatiimirani)&cammmiUEedimt^ 
quoniaminKrjHEumim  &  (ecundum  creclicoiemnikil  a^m  eft.  Oe< 
indetemoueti^onemfurn,un  pigtioridataresmobilitfbit:  (  quo- 

fjiamjurcnoftroimmobiHum  furtumnon  rft)  tumquiafurcumnon 
£athne dolo,&:rccuncluscie<^jitoi  nonpra-fnmicurhabuiflc  animum 
dolofumyfcdcumpignori&ipli  quoqucinroIidumcHecresobligaca, 
«ncoffduniseiKore  autet»  anc  vc  pecaniam  debitam  fibt  oonieqaere- 
tnr ,  rem  vendidiifle:  -tnmquia  poireillopaies-cieditoreinprimum 
nonfucritjfurtumautemcon/iftarinintcnicrfioncpoflcffionis.  Sed^ 
cnim,quodcriamcitrahoccomnuitipoflc  furrum ,  prob.iturcx/.m 
4iStoKes  i^.  vft»^l  Siquu.  66.  tn  pr.  dffitrtts.  cx  quibus  ipic  dcbi- 
tor>quircmobligatamialtem  hypochccx',  diftcabit^arcamcomiccic 
firem  alienec.  Piobatorid&exrmploalioeziL  Jihom§,^ftjUv/MCMp, 
iirbibomine.,cu}us  vfusfru£buslegacuscrac,neqne4amtniditas,rub- 
repco ,  Icgarano  adio  fuui  darur.  Accurfiusincerpignusgcncr.-4lc& 
(pccialc,  &:  mtci  ignorantcm  &  (cicntcm ,  diftinguit.  Scdira  nonrc- 
movcfobjf  utio,a)fuituhaccicrapolIcflionisintcrvecfionc ,  &ci,cui 
pofleffio  tnterveria  nd  eft^detor  aaio»quod  in  4JjtulediJh.pign,]Cj[Xi% 
negare  vidctur.  Cujaciusin4/./.J  jidbb,x^^4tfi,Pt^MSfonAetlif 
injamdd.  ccxcibus  ,nonprobctur,fcdtantumreferaturfcncentiaja- 
liani : fcdobjcciio ncrira folvirur , &: iino ita antimomia ft.ituitur  :  Sc 
prxcereaPaulus  ind  l,  6  6,  de ptrt.  fcnccnciam  Juliani  ex  liiapcrfona 
probat  .*  dicens  tdem fixibere  &  Julianum.  Bc  y[pMM(JtA  9  .£onftare 
hoc  aitjEgo  fimpliciterdicam  ,quod  J  C  r  i  aliquando  utanturfatioQi- 
bosnonprorfus  folidis&concliidentibas,  i8aGepejc4lib«is,qaciune 
pericxcxrcgulis&definitioniliusgcncrnlibu?  ,  &qua:unoatqucaI- 
cero  c.afu  otiicium  fuuni  pctdunt,&  hilluntiEt  hocad  cjufmodi  rario- 
«es  dcfcndendas  facis  eft:nec  crum  li  uno  auc  alccro  cafu  ipecjaiiccr  re- 
ceptum  efH^ixRamadmicti*  pzocinas  in  ali;s  idem  obtinet :  ledimo  in 
Bonexceptisfeifanifiuscoinmane:;&ini/./.^<>.</^y»r/.Pr^reiearam<' 
piturqnodammodondcsconvcntionis,utobitcrhocaddamus.Cll» 
jacius  jam  d.Ioco , valdc fuauis  eft ,  dam  ai: lc  vcilc dt  fcndcrc  (cntcn- 

-  tiamjuliani ,  &quidcmjnlpecic^./^'ib«w«.</^«/«rf<r^.hacrationc,^ 
ii^ct  aicei  non  intenrenecitpQflcillonenidfTaduado,  tamen  eam  pr«- 
vettedt»  dc ^rxripoeiit.  Id veroridiculumefttnamitannnquaaine* 

Mm  ccme 
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ccntelwcrfditatc  corrmitt'  fiutura  •  <|urOf  ilcortra/. i  §  t  ^^.S^c^* 
VoUuiC-fiUCjitttefiam.Ub  prxtcif  a  quotl.  ttii.Ctadii/  ca  ettfMrt.K" 
j^onder  CujaCii  firfficcre  qnod  crc  dftociotervcrccrit  poflcJHoacin,  li- 
ceteamnonintcrvcrteritcrccir-  rirQuodiplidvinflchuciatpriiiscfli  ^ 
necenim  qnifquan  fibiipli  dicitnvint-  ivLrcclepontlTiorcm,  t>equ« 
ita&Tob  h.inccaul  m  no  cl]  clici  tacc  c  fuitum  ;  &  (ji:ni  jGtiFurtum 
iotcivcilioncm (  cllt  liicn:scllcclici  nt  ,  ci inicr\Cii:JTi  inicUigunr, 
Ctri  furrtim  fi  c,&  <  ut  danradibiicio  foni.  Ncc  it<cliastdeRi  Cu^ciu», 
athis  difiikulrat  busoccUtrator,.fur<ttmitacen{i-ccl&^fiiiieiidiiBt, 
cjttod(itinteiirei(iopropri(  catis  •  n&s  »pofIeflionis,fcudus ,  hypo^ 
tnec^,  &pignori';.Ip(cdcfinitionrmhacappeliatplenil?imam&cer"» 
tilTitM.  m;  lcdmihividcturnihilclTccaint  ptius.  Et vclhincappaict, 
quam  maU  im  rin  (xm  dc  Cu|aci(>>iiui  poHciusn^orteni  lecicadoillBS 
cjn&tinqui^iKbujufinoclti  plutinmoca»nniu,  vulgaveruat.  Noslii» 
omiifis adliejitiiir nt >(li vmuyd l.\  dt  Jijlr.ptgn, rcdieauitts :  ubi credi- 
'  tOiiPnmoporroadvcrrusSv  (  ui.ihmi  JCrusn^  gatadlioncmadexhi- 
bendum  :  quoni«m  il -'c nf  qi  c polluicar  iirqur  dc»lomalo  pcflidcrc 
deiieritjUtpioindenccutihjnccdirccl^iocuscflpp»  fllt.  Etoffcndit 
Iticiterom  Cu)-  cius  >  di'm  ur  lu  pplcardefeAiun ,  ( qucai  ipic  quideiHr 

EUcarrukcncJatrnechypothccaiiasadioni ,  ncqucaftiofifardexhi- 
cndumcilc  locum»  Parum mco juduio  rubcUitc/.  Nam,quod  no- 
tandumf  ft  ,  ub;.igiturdc  rcbus  mobJibus,  fqu.TcumvinJicantur, 
ccitisquahtatibus  limt  d-  knJcnda:  juxta  I.Jhn  rcm  6  dereivtnMcat.} 
nontcmeieredkarcivmdit  anoprop(>nicur,qux  ccmpetataut  domi- 
ni|aucpignorisiuse :  ird&redidaaAioadexbibcomim ,  propiecca- 
qaodlueTcsoccultrri  poHlinc  &  (idenc:  (cduhi  exhibiva-  iimt ,  vindt- 
cantur  ;quod  llnont  xhibcantur ,  nonfittum  progrefTusad  rci  vin- 
dicarioncm  ,  quoniani  l-iihLir  condcmnatio  ex  ipia  aclione  ad  cx-' 
hibcudum.  Ex)^ii>i^v\dtmicxxmiVidJ.iJcdij}ratlioti.pignor^con<.\ii^ 
^l,  tantumadvierius  pofleflbres  crcdirori  primo  ,  nonadve^iiisfitr 
cundum  crcditoccm  aoioncm  rupcrcfle.  Dubinmvcro  rarfivficnui- 
VCCA  crcdirerem.12.  S.ft  prior.  Qni^.v&)i  crcdiror ,  qutinpanepcai- 
nix,cxduobusconrradlibus  ,qnitcmpor:biisdiver(isccicbi.iti  ciat, 
dc bita:,pof\criorcrat ,&pignoravcnduicr.ic ,  tcnctui .ihcri ,qunc- 
ipcdivc  &  quo ad hypothc».am  puor  c li ,  Lcitituci e , qui  d  uh rapj io- 
.  fcro  pecuntam,tn  q.u^  potii^eft,  adipfum  pcrvcnitiincaitt  PUtemi/jL 
i.cu»ptopoiiatiit4JCto,ct|ami«yctconiraduiiovo,primnmcrfr» 

dicotun 
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busaltcrius  jujpothiscnt,  distraxifle,  conlcquensclK vthabcatpe- 
ncs  (c  pecunMm  ,  vltiafumamin^cxcontra^lia  primodcbirorobli- 
gacus  tpti  crat:  uum  ccjamii  nihii  vlcra  habeac.caincn  quia  habcc  pcnes 
K  peciuuamiMadam  cx  boms ,  in  quib*  jus  poiittMlKrlMbe(,a«l  ze-  • 
isnici»laiiiiUain  credito:  1  primo  reacrividetanir:$iiecexaliacauik 
.  leftttuerc tcnenirin  rpecic  dJ.  i  z.Qmpmor ; q  qac)niam rcs pighorata 
▼fl  hvperoclia  c)u$,jurc  puii  ori ,  quatenus  cxccait,  obligati  fint  fecfi- 
do.  Accur{ius,quer.i  ctiaiii  Cujaciu»  hic  (cquicur ,  hanc  intcr  vcrumq; 
cafum  diftcceniixTcdait  rationnii ,  ^  i  n  ipccie  1 .jus  habuezic 
vendendlicecdttor :  quonianiinfiiJidiiinres  pignori  obligata,Hiibli- 
dttmqdoq;  vcndicui-.licetlongepluiisfict^debcftialvovciqitntefi* 
duon-mcrcditorumalioruni  ju'c,rumip(iusdcbitori<;.  Etcumicaq^ 
inl'H"cic  2.^.  \ .  rcs  vfnd ic.i  li:  jn)  c.non  pollccrcditoiifccundoin 
cnuoiem  vclalio:)polLiIl>rcsdari  atUoncm «  &iecurrcndumeilcad 
a^oiiemtabfidiairiam,qn(acontraip(bfn^xedico«emmo¥eatar.  A«> 
^ninipecie^JLi.ffr<^y?r.^ii^tf.n6}ure&^fcaroe(Ievenditio^  Noa 
omnino  damnarc  v  ?lim  hacrerponnonem:(cd  videri  podit  non  latis- 
faccrcobjt\.lioni-,vclqui.iconttahunc,qui  jusvcndendi  nonlubuitt 
tanc6  magts  videtur  dauda  fui^  a^io,(iquidcm  lubiidiariamadionc 
admittimus :  vclquia  Papin.negacadhonemindiftind^dcontrarecun- 
damjcreditomn,  qm  pignorayeiididtr:ne<|}aliiideffidtieiponfio  iU 
la  Accurfilvqadmvt  dicere  cogamur,PapinianiimtaiiCBmrefi>ondiffi 
de  ranonc  agcndi  ordinaria.  &  q>  non  dctur  adlio  contra  crcoi  t orenif 
quamdiuadionc  aliacreditoriptiori  fit  cbnrultum,  (cd  non  ob  idnc-^ 
gariaclioncmfublidiariam,nk)rtcconcraaliosAginonpoinc.  Quod 
•ncoiiveaiarmenri  jCriini/Jlf/r^/ j?r.^i^«.ambigo ;  nam&in  (jiccie 
dJL  1 2..^«/  ^9/ifr.$«f.poterac  fufticcre  pcr{bnaiis  a^o  cdci,tkit}(um  de- 
birorem.Scd&."mpliushincefficicicf,fiinfoecic4^./.  .ics pii^leperi- 
eritlincdoloponi  fToris/cf}  facil<^acciditinreousmobilibus,iunceffe 
«^oncm  conccdcndam  in  ciedicorc  lccundum :  q>  ego  quidem  nunc 
inmediumtelini^uojiluddeniq',  hicaddo.91  vcdtrio  ^fifcoshcctpo^  € 
lbiforiedt»retiaAtri,<rcecau^ijiempteribusppriorescreditoret 
wA^ff^Exti^bjpot.%.C.  de remijf. pi^^n.  Qncd  fottc  lub  colorc  prarfum- 
ptx  ncgligcntisr  dcfcndit^.cuni  hicas  /ub  h;i(Li  &  finguUri  qua- !.  in  (o- 
lcmnu.ite  icsdjft'ahcrcfolcar,  &:cxp!t(ri  in^^./.S.fikniijCicditoiun» 
aicnciocil :  fpcculia  aii..        ciX^i*  ^  '^StfPf  ^pttbl-P^ft-  dc  quo  agi- 
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Atqoeitavenditctedicor  pignus ,  &  qua  calis:^  dicimiis ,  venderff 
tatn  jucecxeditotiK^hicampuiisexpUcaadiim  eft,praccipuc  proptec; 
Ancrafainim ,  qaihocnon videtur  imcliexillc.  Ecillei^.  udrmw* 
^4^.r4^./.opponitvenditioncm  pignoris ,  qu.x  Bcjurecreditoxit^ci 

ouarfirautorirate judicispoftuIantcctcf^itorcSctlurfortein  Sabau*. 
oiaiudiilrahipignorarolcant,at  juicnuliruillaoppohuomepta,  8C 
incognitaeft.  Namucad  interpcllacionrmexcraiadicialemcredico-* 
ns  prjctor  jubeat  diftcahi  pignus*  Qtdizj ,  juteuoftroinaudttamefts 
fedduplicicer  inteivcnkautotitai  inagifti  atus :  tu  m  quando  concrahi* 
ticanrcm  Jcbitorcmproccdirurad.fccLiHtJam  decrctum,  &conftitu- 
to  curatore  bonavendi  jubencur:  tum  quanclo  poll  lencentiam  latam 
magiftratus  jubetcapi bonamcauiaiuiuiicati ^  adcxccucionemfaci'* 
cp£m,dc  quo/./.  C./itn  r4«/;«4AhicdneutfttmiI!oramadniaieciai» 
noftrampcttinec.  Quodfipcaetotgtatificecurcicciuori^&aucotuft^  . 
tem  (uamaddac  ili  vendeadopignore,proculdubioidem  juriserit,  ac 
creditor communi jurc  pignus vendidilTct .  Qiuin  re  omnino  d.lo- 
co labiiur Faber.  Et  alio planc  fenru  iccipuur  i n  viu juris noftri , vett- 
direJifrecred$t9ru:&c,opponitur\cnditn>i\iy  quani  quisfacit  canquam 
lei  ftue.E^dtts  i^usdiftinAionistneoefie  ctcditut,'!  ^od  vbi^piis 
fore  crcditoris  vcndic ,  iiquidcm  pignus  non  rit^  conftiracum  eft, 
vcnditio  prorfus  nulla&nullusillius  ctfe<f^uscft',  quodfccuseft,  vbi 
qutsrcmrany^Jfuamvcndir ,  vrcunq,  eafitalicna.-quamvisvtrobiqut 
nadenus  idcmiit ,  ^ycro  doniinoprjcjudicari  noirpoceft.1.  &prc* 
ci^uc,^  qui^ioftnMemvcH3dfi«ceiie^deevidioac^mn6teiiet,^ven<^ 
dit  jnce  cmbcotiSftVC  ftiprldodniasxam^  diftei^ciam  esDd^cadit  8c 
iV<:;^»^,^4$.m»r4i,40.AtqaeicaluKphra(is,>Wvnvifih^ 
fignificcr,  crcdicorem  non  tcncridfcuidione ,  accipicurin^^rcw- 
pro.  1 1  .^^/tfentiam.  1 6.de ail.empti:l.(i mancUtH.^<).%'Creduor.4.  Man^. 
^  4au.Li-i3,. C.ired.tvi^j^in.  In  c.XXIII.injprimaparte  dc rebus quja 
vendipoftiint,  ptdmifisnof  noshoccap.dtdaros,  anoedEicorecjanir 
cem,  qmeapuddebitoreroeft ,  &  cujuspoflellioncm  non  habet,ven-* 
dcrcpofllcld  jamhrcvircrprzflemus :  Tcxt\isciiinLfimhoc.\/^C,d* 
iir/?r.^;^«.vbificuita.s  vendcndiconccditurcreditori  ,tenenribusde- 
bitoubus  rcsobligatas.  Exquo  refcrcntc  T^e^tt^^ntto^.  6.  m.  r.  n.  1 8, 
'  .Dd.coUigunc«  quod  crcdicor  hypochccam^uam  poflidcc  debicor, 
tOKletepoftit,  &indacetcemptoieminpoflelSonem;-  PtoirntcBni 
«lulpiappaaagtianiBiqtcrfiapcweai  ^ilebiiBftmjicinpoceareaB 
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€ie»naeiirioaecfedit«rii  jnpetfeittmidfa>esem|>toda>i'emptbclad-^ 

vcvlhs  dcbicoiemyc  rcmtradftt.  Sednecvi<ier>^BOfiue&qaO!mo- 

docicclitorcmcorem  inpofleflloncmrci  induccre>  &eumpoflitclo- 
minum  cfHccre,cum  dc  biror  poflidcat  rcm,  ncc  credirori  eum  pofltf^ 
(ione  ruaipoliandi  habeac  potcflatem ;  necpoccrititain  vacuam  pof- 
icflioiiemlciicredicorc  cmptorinduci :  quodcamcn  cx  radone  jurif 

'le^ritiiri^iismvis  ali^f  putenc  I>o^ies,edam  iiiie  vacnapofldOSo^ 
nedoAunium  adquiri  pode»  de quo aJibi rra^mr.  Sed neproHrina 
agam ,  egoquidcm  faliam  puto  cfTe  Dd.opinioncm  ,  cx  Ncgiiz.  pau- 
loante  rclatam ,  qua:  cciam  pcr  ipiam  illam /.14.  C.  dedtjfr.pi^n.  xtixi-  ' 
caripoceitijiuqua.vtprzfesprovincix adeatur,exigitur,  uceiusau. 
toricaceappieheiidacar  pofleffio:  fiaeidfiarper  (implieemimploca^ 
tioiiemonicij:  flue,  <}aodpK^ma|g^,  inftitutaadionc  hypotfaeca- 
ria,quxetiamhunchnemproprium&  ordinariumhabct,  vtpoflH^ 
fioncmreiobligar^crcditor  adprehendar.  Echucctiam  referol.pefr. 
de dtji.ptffi.  Crcditor ,  mquit  Paulus ,  qui  (uo jurc  diftrahit  pignus ,  fi 
illudpomdet}  dcbet  pofleflionem  craderc:  quodnon  accipicnduni 
cft,qaafivtcDnqacnonpoffideat,  nihilominiis-vendcre  pignuspoC' 
fit,  nec  aliud  ab  eo exigacur :  ncc  potcrit  cnim  emptor antoatatepro' 
pria rci  vcnditx  adprehendere  poflellloncm ,  Ccd  quod  ex  tcxtu  appa- 
rct,opponituribitraditio  poflt-lTIonis  ccflioni  juris  pignoratic>j,quod 
ncccflarid  6c  lempcr pcnes  credicorem  ell  >  &  de  quo  principaiiccr in 
i^cte  i/Jifmivfr^iHastiadaievjdetiit?alioqui  quireni  pignoratam 
emityhocagii^vtejus  poflcffionem»dcper  kanc,domitiiam  conlequa- 
tan  9c  propteieaadpoflcffioncro  cnmsfercndam  in  cmprorcm ,  ooli- 
gaturcrediror,quipignusvcndir,cujus  cotrariuin  tum  proprcrtcxtus 
cxpreflbs  ,  tumpropter  manitcftam  rationcnKrA-^^./^rw.inteiTi  nc- 
quic.EciUudimprobatur  contra  Dd.  quod  qui  pofleflionemaonha* 
bet,aieceam  antiem  ip(am  ttadere  poffit.  £tpxOi{ide  cteditor^  qni 
rcmvendercvult,  prinsantvriqnefimuldamveiidtt,  debetadsone 
hypothccaiiapoflciTioncmauocaresIdebitore,aut5quocunqueaIio 
port^florc.  Nccenim  lia<5bcnusalia  debirorispoflidcntis  ,  alia  rcrrij 
pollcfloris  ratioeil.  Ethocclcganter  coiihfmatur cx  l.Ji pt^nort. 21. 
^.fipe/}.^.depigit^.\biSaxatifict€6itorttm  oblif^uam&fibiaaF'  9 

.  dicaun  precariocoAceflerit  antlocaaeritdebitori,  &eam  diftnaterir« 
dcbitoriq«Te cara  non  rt fticuat ,  poffircrcdirorcm  agc» e  concrario pi- 

.  ymatictojadkichadiiociuinuiiiiiwuieaii^ 

Mm   I  itarc- 


lttfitAkiitamcreditoreintocicn«]ac:  <|aodcaina«naafa|n<laen0iiec' 
ffmtm.s.  thf,  1 2,  improuide  proi^/i&M^bwccpoittit »  «nMfuAiMi.  £t 
ergo  A  creditor ,  cui  rcs  cradicalbit»ceprecarioconce&autlocata,& 

poftafcvcndita,ncccflchabct, contrariapignoratmaci  finiagercut 
remfibireftitutamtradcrepornrcmtori:  ctiain  &  nugis  crcditor,  cui 
rcsauiquam  cradita  fuit,  ii  cam  vendcce  &  emcon  cradere  velic,iiccei- 
&  habcbitypnot  inftituuadione  Secniana,  pedcqvi  &  adprehendcte 
pofieffionem:  &  cumilludpriusadmiccant  Dd.re^f»/^7y{<'^«x..f'.^ 
nM jf.^f.ctiam  hocpoflcriusadmircercdcbent,  nifi contradidtionis 
#Igtli  vcimt :  cum  vtique  plus  habcat  juiis  ,  imo  adhuc  quoque 
poffideat,  qmlocaujc  v.c.cem,  quamipiiabiniciodcbttoccradidcrat, 

2uod4acemcteditor rem fibi ctaditam ,  &ifeprecario conceifim* 
ebitotiautlocatam ,  ven^eiepodic,  mxtAdA^!^^wt.2i.%.fif«^^* 
iSr^«Mr^.bene:cohfitmacur  ex  <.  2.  C.dedtjl.  ptgn.  vbi  refcribic  ImDcr. 
quoarcspignoracanon  obiddcbeatccn(cn«?>:  haberiproHtigiow^ac 
qux  proptcrca  vendi  non  podicquod  eao^  prccano  poUidcac  dcbitoi^ 
nimicum  itaa  crcdicoce  libi  conccilian.Ec  ha^badlenus. 


C  ▲  I»  ▼  T  X  X  X. 

1 .  Curprrtmmpritnum  tmputetur in  vfMrdtMdl.^fMfifijiSt, 
t.  ^)^dmmHtefitnpr0i»ii^0tiepri0rtpetfcamitmr€rt£t§r, 
' .  O^JkjpUriftfmtrtiH9rt9^tnrveiiJur€^^ 

Finis  fcil.  hic  eft  »irt  &tufiar  creditori:  qoa  dc  caufa ,  ut  initio  huiot 
Tradl.diximus ,  nccpado  quidcm  jiis vcndcndiadimi  pacell  crc- 
ditori:  cxquoctiamcctcra,  quac  ibid.dixiRms.depcndenc,&videIi- 
ccc,  quod  quam  diu  vcl  minmmiu  dccft,  Uccat  venderc  pignus ;  hqui- 
demmccftfinis  Digiioristvc  iniblidum  credicoii  iatisfiac.Scdica  ntmi» 
ciimdebet  latianen  ctediRm,vt  ne  daranum  in^atutdebitoi»:Ide6» 
ane»vtctjam  diximus,  vendicio  debct  bonafidefieci^fidenniter  &  iu« 
nopcctio:  fty^uodpia»ipiieadJu>C€aip.pcittneC9iit^%iiodrupereft, 

fcititu»* 
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RftitDMiirdeiritori:  &fi<)ui<lcU  fic,  hatflcnus  proiUa&hainanMCa*» 
^ocrcd.cori.  Etigitar vb) vcnditumeft^pigntts, pecuniaprimumin 
vriiras, tum inforctm ivni>matx\Tj.cMm(^firtif.^f.elepign.ail.KsLxio vi-  i 
dfriir,  pui.ihic  ron  lolvic  dcbrtor,  cujusnlias  cirtftdicc  re ,  inquam 
cai  lam  iclutuaivciic:  SedipfccrcJitorlibi  rolvic.cujusadcoeftclc- 
^io . <^u-« deieeftin L  t.0 fe^<jM{olmt$»H,  £c huc pcccineCi  quodait 
jCcus  Mi/./.};.noneflefereiidoindebic(Mrem,  qtuciimpanimfeidftt 
idoDcum«clij^ereveitt.  mqnatn  potiuscaufampignnsexoneracum» 
idclhpicrininrjusiuipuf.tum  vciit.  AcquidnampotcftiniercfTc  dc- 
bitorisnonido  ici ,  in  quodd.bitum,  prcciumprnisimputetur ?  An 
forcc  quiuvrura;  minusfauorabiies,  quxcredicort  cxperienri  poilcnc 
Don  adj  jdicari}an>  quoniamvt  Acc.qttidemcenlec  poftalios,  Ucec 
prcciura  impucate  aedicori  etjamin  has  vfuras,qu.irii  cxatftionooeft»  ■ 
lc  qn<j  nudo  p.ido  promilT^  lunt;pcr/.m  s.§./mper.defilttt.ScpcTCi 
qu.T  (ii  pr,T  dc  rcrcntionc  diximus  ad  L^. Cod.de  hfnris.SiC  calibus  quoqV 
aiij$}  ^uispericcencioncm  conlcqui&icrvarcpoccft,  quodvtdcbi- 
tamnacttcalfter  cantum ,  pctinonpocerar:  quibuscetminispoiicis, 
j^Iuiimnmiiicerelletdebitorts,  vtpriusin  (bitcmimpataretnrpreciu 
li  idin vcnimqae  debtcum  & (brcero &.vrucasibrcaffi$  non  (umccrcc. 
Ncc tantum in  (o\  tcm  &  v(ur.is p:crinm impucatur ,  {ed &  fi quid  aii- 
udpoftca  dehericfpic ,  vclutili  impcnfas  tcccritcreditor  inrcmui- 
gnotJLUim  l . /i neceJf4r$M.  8.  ^.vlt.dcpsgn.aii.  iitribuiaiircopropraeaio 
pignoracu&Iuerit , ljnfymmd.6. [.de ptgftmnlt.  Quod d impacarione 
f  ubi,aliquid  fupcreft,  id  reftitticndameftdebitori ,  qui  &adhocha- 
becparaumadioncm  pignoiatir'am,dcqua,  &:quidineam  veniat, 
diccmus  l,h.  \ .  Rurfi:$  licutlucrum  rcrincieapudrccrcditornonpo-  * 
ccft, icanccdibcc cllcind.imno:  &ljadeommus  qu.andcbecur, cx 
vendita  reconl^cunis  ^rir»quod  deeft.adionc  principali  ipfiuscokip 
cra^h» ,  ^eter.  Nec  cnim  boc  modo  fic  nouario  fcd  preti j  imjputario 
proibhMionecft.&finoAiuffidat,  nihilaliadinducirqu.im  fiKicio-: 
ncm  p.irtis.  cext.  nd  }\qc.  \v l.^- p  ih<  cif.^.^  l.ijt^fpeLial.nr.  ^.C dcdijh 
p/^/i.l.<jft-ffi'nrf?.^  §  I  eod.\a  »'^1,14  u>.C,d.i!rO!y.<:j'  'yici.hC'  T  S:  iini- 
gnus  ccllcrir  cicduon  debjcitr  (uili  crcuitt)r  idiu  lolKiiini  dcbitura 
pro  foUitoaccepcricJiionDrietetealiberatur./i^.  i  fada.de p^ardtm, 
iQuin  ^ amplius  ,  li  ptctium  cicra  cul|  an^  Ainm  ab  v  mprore  credicor 
coniequi  nonptiflir,  r.dhvc  id-o  inrc{i^'«corirradeb  torcm  m.m<:rd.L 

'  -  nck.cfii- 
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nccdfitatc,&catamennonpraccira,lcd  quiadcbitornon  foluirpecu- 
fdTim) fdCttl.eleg4nttr.t^.S.z.deptgn.a(l.  Exquaapparet,quodcrcdi- 
torvendempignus»  polHthabereftdcmdcpretio:  vt&exDd.norac 
iVf^*^. ;?.(>.>».  i.».j7. in"nodo  nonpotuitalitcrvcnderc  :  alias 
ilpotuiuet  ftatimconfequiprctium.culpa  ip(iimputabitur,  &tcne- 
biturpignorinclionc  ,  aut  li  quid  de/it ,  non  habibit  acbioncmin 
dcbitorcm,n  cmptor  vcl  ab  inido  nonfucrit  folucndo,vcl  poftca  non 
folucndofadusluerit.  *   '  *  ' 

Atquc  haccde  venditionepignoris  multaGtis.  Colophonisloco 
ftddo,  quod  ficut  crcditor  non  potcft  cogi  vt  pctat  dcbitum,/.  credttcr. 
iO.Codic.de ^([^//tfr.fcdremecliumhochdbctdcbitQr,  fi  vehtlibcrarc 
&  repetcre  pignus ,  vt  offcrat  pccuniam  SiC  non  acccptam  confignct 
Bcdeponat^  /.  lo.  Itaquoquccreditor  nonpotcftcogivrvendatpi- 
gnus  IjidtMo.yj.  § .  efuod/i.s.dere.Jftd.  quonia  lioc  in  fauorcm  (.rcditoris 
introdu<ftumeft :  adcoque  ut  maxime  conucntmn  fic  dc  pignorc  vcn- 
dcndo»  irdebitornon  fitfoluendo,  nihilo  magisid  creditorfacerc 
cogitur,  cujusgratiaidcautumcft  ,  ut  ait  JCiusin  l.tjuAmuu.  6.  de 
^i^nuiG.vbitamcnexcipitMrcafiisfingularis,  fi  Scpignusmult^pluris 
fitquam  dcbitum, &: hodic  plnris  vcniicpoflit,quarapoftca,  arque 
adco  fi,vt  jain  vcncat,plfftimum  1  nterfit  debiroris,qui  videlicct,quod 
cx  pr.re[)Ctcndumcft,nonfitrolucndo:ccteioquinipfiimputabitur, 
quodnonfoluitpccuniam  ,&:iralibcratpignus,  &hveUt  .tiimvcn-^ 
dat.  Ethucvfqueputo  fcripfificPompouium  mdili.lcg.C.de  pignar. 
a^. &  quae  fequuntur, cum  j4nt.  Fahro.  8.  conje^.  1 8.     xi.conji-i}.  1 6. 
adfcribo  Triboniano,qui,fatisinhumanum  cfleait,  cogercvenderd 
crcditorem :  & qnafi  vcro  cogaturpra;cilc:  quin  fi  nolit vcndcrc,  prae- 
fumiturmalitia  &dolus,  &dabiturdcbitoripignoratitiaadio,  qua 
vcniatjVtautvcndat crcditor pignus ,  auradintcrcflccondcmnctur-, 
pergitTiibonianas:  mehtu      </<«r<Yagnofcismoderationcm  Tribo-" 
nianeam  )      tpfe  debttor  difhr/that  fionat ,  prdflita  prttu  CMtttonc  s^c, 
( quam  morc  fua  cautclamappcllat  Tribonianus .  &  JCti  nonniil  vr- 
gcntc  magnaneccflliratc  ad  cautiones  confugerc  folcnt  J  &  ut  creditor 
tcncatur  remfi  mobilisfit,  priusoftendcrc  futurocmtori.  (&inhoc 
vtique  ineft  coa<ftio ,  ncque id  prxftira  cautionc  valde crat  ncccflari- 
um  )  Ttibomano  iftafuni  digna,  non  Pomponioaddc  *^f'^' 

C  A  P. 
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.  •         CapvtXXXI.  » 

DejureclommVimpetrtndo^impetrAto»   '    '  • 

1.  Frincipemaddiceredomifjium^nonmMgifirAtMminfcriorMm- 
y    2t  f/o  hocnon  eJfenoM»mIuJitniMni.  *. 

3.  QuodremeMHmcompetMtjfipoJieareseuincattfrcreditorT.  ^  *  i 

4.  ^^d.li^.drtt.^-inpr.de pign.a^. 

j.  Differentid,ratio  wterhHnccafum.fs-^tttresvenditaeJleMiaa.  ' 

6.  Q^djurts iirrsinfolHtnmdataeMtHaJit.     .  V 

7.  t^dL  4.  Cod.de eu/clion.  '  .*  •  *  ,  *  *  "*v 
cf.  tj4dl.%:  Cad.de fententiit. 

Slrespignoratavcnnm  cxpofica  noninucniat  emptorcm,  ncc  dc« 
biror  (adsfaciat ,  potcfl  crcditorpctecc a prindpe ,  v t  jurc  dominij 
camiibiliccatpollidcre;quor.iamincommodumeftcrcditori,vt  caraL 
tcncatpcrpctuo,  titulo&  jUicjpignoris:  nibquaquaittatecamiem-? 
pcrdcbitorad  fc  rcuQcarc  poflcr.  Hic  autcm  in  limine  profligan-  \ 
dus  eft  error  Intcrpp.quivulgoputant,  dominiumhocmodonona 
principCjfcd»  judicciiiFcriori  imperrari&addici,&quoddominiutn\, 
dicaturirapetrariaprincipe,  quatenusmagiftratus  infciiorhicpaiti- , 
busprincipisfungatur.Rclata  hxcDd.  opinio&probataeftaNcgu- 
zanrio  pr.C.m.  J  lo.icdnimirumfklfameamcflcomncstcxtus 
probant,  qui  hujus  impetrationis  faciunt  mcntioncm:3?dc  magiilra- 
tu  aliquo  cxplicati  ncqucunt.  Et  /.  i.  Cod,  de  jur.  domtn.  :mp.  fatis 
oftcndit  principem  ipfum  adiri  oportcrc :  &  i.i.eod.xhUknoJirafi^ 
rr;/;M/f.qnoddc  magiftratunumquamdidtur ;  Ezm/ejr.vlfim.Cod.Ji 
excatff.)::dic.  opponitur  auiotitas  praefidis,qui  jubetpignora  diftrahf, 
autoritari  principis>quaaddicitur  dominium  &  inle^.2^.inpr.depign. 
ad.  Cdfaris  ht  mentio;  & ii\LJtis^Mi. 6^.  § .  vlt.de adej^rer.dom.prtnctpis.' 
Et  cvprcflus  tcxt.  in  .  %.finaHtem.^.Q)d.dejMr.dom.  impetr.  vbi  crc- 
ditor  jubetur  adirc  culmtnprindpalei&a  fercnitatcprincipis  &  diui- 
no  oraculodominium  rei  impctrarc :  &ipeciaIiprorfiispctitioncdi-  ^ 
rcda  adpriiicipera  opusefle,probatarcxcitatisrcxtibus ,  &  inprimis 
txlegA.^jr^.Cod.dejHrJominduiekitor.s^.D.ad^en.Treftcli.yhictxAm. 

Ni>  propo- 
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Sroponuntnr,  qQxin  libcllocblato  ptincipifint  narranda,  nomen 
cbitoris,  dcbiti  <|iiantitas,  &  quodrcs  vcnum  propofito  nonrcpcrc- 
rif  cmtorcmtpraetcrcatcxtus  fcx  cirati/»;./.i     z.cM jMr.domA.vU.  C.fi 
excafff.Jnc'J.24.irtj;r  deptgn.aH.1.6 \.%.vlr.tie  tul<j.rrr.dom.^ l  ^^.MdTre- 
biU.  inquibusreicripta  &:rcrpon(aIaipp.  &  JCtoium,  qui  dm  antc 
ludin.  vixcTunt  ,  contincntur,  oftcndunr,  quam  fcxdusfirerror  A. 
Fabri,  &  qiiam  ille  fit  holpes  in  jurc  noftio  ,  qui  decade  9.  de  err, 
pragm.c.  7.     8  lcribir  jus  iioc  impctFandi  domimjprimum  clle  in- 
troJuclum  a  Triboiii.ino.  Porro  juic  dominij  impetrato  inira  an- 
nuniconcciram  fuiirc  rcdimcndifacultatcm \ndici.leg.vlt.tnp-.Cod.dc 
jnr.dom.tmpef.luliici. icdaiui: :  idquc  /ideturclTc  conftitutumlucn- 
di  L*.  mpiiSjCU  jus  mcntio  in  dd.6^.%  .vlt.deAdq.rer.dom.  luftin.in  d.  I.  vlr. 
^.^.biennium  indullit  &:  ibidcm  rationcm  &  modum  proccdend» 
plcniusprai(crip(it.  Hocquoque  nout  v!dctuiinduxilJcIuftm..vrcr- 
jaiii  poltbicnnium  ii|>lunsremclIei]cbitorprobaucrir,non  quidera 
doniiuium  auocarc ,  lcd  vr quod  cxcedit ,  &:  fiipcrfluum  valoris ,  libi 
pr^Mlctcieditor.pcterepoflit.Dominiumenimporthipfumtlliustem- 
porisirrcuocabilitci  eft  adquifitum  creditori;nin  forreilie  vJtro  5  jurc 
fuorecefTcrit ;  quoJ  incclligirur  fecilll ,  fiin  futurumi  debirorc  accc- 
pcrit vfuras /. 2. Cod. deiur. $n.pcir. dom  ncqOc enim  hocin<^./. j.muta- 
tumcftaluftiniano.  Et  vcroiftanon  fc  compatnintur,vrp£opecunu 
rcm&dominiumcjus  fibi  alfcratquicrcditorfuit,  6c  inruturumac- 
cipiatvfuras:  quomodonon  diftimiliter ,  C  vcnditor  poftdicinlegi 
comilforixpraftitutum  pretium  pctat,  padoillirenunnallc,  &jus- 
^immrcmifillc  imcWipiml.ven.deLegecotmnifs.  Nihilaurem  contra 
hancrationcm  imperrandi  domini^facit i.prodehito.C.Cod.dehn.aur 
jud.pofs.  qii.x  !oquiturdeor^inariar.itioncproccdcndi  >  &quo{i  cre- 
dirores  res  nignomtas  venales cxponere,  non  vcro  rcdla  vrtpfis 1 1 :  - 
}  canrur,poftularcdcbcant.  Pcrtinetad  hancremtradationonvlquc 
quaque  facilis ,  quomodo  &  qua  a<ftrone  crcditori,  qui  domiiiium  ref 
impctrauit^firesei^eurdl-av.  c.adomino  verofucrfr,fuccunatur.  Neq^ 
enim  fi  rcsfortcalienafuerir ,  dommo  id  vcroprafjudrcarcporcft.nc- 
queca  cft  mensprincipis ,  vtvcro  domir  0  jus  hiu  uufcrrc  vthc ,  fed  jus 
omnc  quod  dcbitor  h.nbuir,  &  qui  dominus  fiiifle  crcditur»  trarufcrrc 
incrcditorcm.  Etigiruranfuccurrcndumfircrediiori  ,&:quomodo, 
4  quxrirur,caque  quacftio  tra^atur  in  le^, elegAnter.  24.W  fr. de pi^n. act. 
Sanc  di.ximus  fupra,fi  crcditor  promilcrit  cui«ftioncm  cique  res  cuicta 
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cuida.fueric,  &a6tionc-mpnftinamcomra5lus  ,qua  dcbitimipcur» 
&:ailjonem  pigiioratinamrupcrcfle.  Hicautcm  alium  catumtradla- 
mus,&vbi  nimirum  res  non  vendicaacreditorc,  Ccd  ipfi  cre  Jitori,qui 
dominium  impetraucrar,  cuit^la  fuit  »Et  JCf  U4  in  dJ.  14.  de  ftgnain.xtz 
difputat,  vtproprijsrarioiiibus,  &adioncm  priftinamcx contradhi 
principali ,  &  adlionem pignor  ititiam  contrariam fupcrdlc  creditori 
ncgct.  Et  cum  cnim qua:IiuilTt.r an  pignoratitia contraria  habcrct lo- 
cum,rcfpondct,fiiutam  vidcri  pignorisobligationem;quod  vcrbum 
vtderi ,  quomodeftiarcaufi^ne  quid  tcmcrc  dcfinirc  vidcantur,  & 
jCti  &  ajij  authores  vti  folcnt ,  ( quod  &  ncc  Ixrmpcrcft  nota  im- 
proprictatis ) incptccaptat  & ridic.dc FshcTJeerr.pragmat  cap.S.eie- 
raducente/tnj£,\tinde  probct,eum  locumcorruptum  cllea  Tnbonia- 
no.  Pcrgic jCcus in ^^. ^acontmRu recejfnm quibus vcrbis  fi- 
gnificat,ncca(f^ionicxcontracl:uprincipali  cflclocum  ,vbiratiodit- 
fcrentia:rcddcndacft,inccrhunccafuni,  &cum,quorcsacrcditorc 
vcnditacui^flafuitcmptori  ,quo&adHonicoutra(ftus&pignoratiti.c 
contrariarlocus  cft.lcilicetvbi  crcdicor  non  pronaifitcui^ionem ,  de- 
bitoromninolibcratuseftjvrfupra  diximus,quoniam£ontracum  no 
daturcmtotiregreflus,  fed  contraipfumdcbitorem.  Atvbicrcditor 
ruiAioncmpromifit,  fiquid  cx  ea  caufi  prarftitit,  ratio  fuadet ,  vt 
quodprgftitit,rcpctatadcbitorc.Quodduplici,quam  diximus,adio- 
neconfcquitor.  Etnimirumpriin.ina'ccftdiverlitas,  quodhoccafa 
non  potcftvllo  modoaiflio  einricontra  debirorcm  compctcrc  crc- 
ditorijfciu.^in^^irif. /.  i4.ciaccommodaturjquiaipfcvcndidii,nonia 
folutum  accepit.  Deinde,quod  prarcipuum  cft,cum  creditoripromic- 
titdccuitlione,  hociptb  vidcrurrcm  vcndiXim  habercquahprofii- 
fpc^la,&fubH:i'oitare,.ineifucrirpropriadtbitoris  ridcoqiicabcm- 
tore  fibi  pccuniam  numcratam  non  riinphcitcr  videtur  in  Iblutum 
accipcrc ,fed fub  ca.& quafi tacita conditionc.fi  pccuniaa fc  non auo- 
cctur,  vtinhunceuentumhbcratiomancarquodnmmodoinliifpen- 
fo:&proptcrea  poftmodum  tccui^Va,  &cxadlo  iuxtapromilTioncra 
crcditoic,cipctindcacfinihiladlum  fuiflct,  &pignoitirLicojnrraria 
adio(  quiaremahenamfuiflcpignori  datam  appaiuit)  &  adioipfius 
contra<::iii5piincip.ilis,(quonianic|u(modilglationc  dcbicoriibcrari 
noDpotuir^fupcrlit.  Qua:omniadivcrlafuntincafii/.f/r;^<rw/rr.24.«/(P 
/>;^».4fl.Nam  i.ibi  habct  iocum  vtiIisa(5tioex  cmpco.EtndtoFabium 
i\md.l6cocap.%.ni\\\\ tlfv  limilcemptioni  contcnclit  ,vbipcrCarljrcm 
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dominluni  fuit  impccramm.  Et  omnino  ciiim  jnic  cxtnordinaria^ 
cumresnoninucnitcmptotcm,  cretiitorrucccdi:  in  cmtorislocunv 
autorcprincipc  ,  quippecumalias  lioccalu  ipfccrcditorcmcrcrenx 
nonpollit:  &:vtiquc  accipit  rem  infuliitum,  quodncgotiumfinulc 
eft cintioni ,  ut in  ipia dtSl. leg.  14. ait  JCtus.Dcindc,  cum ili o  qu idera 
cafujvbi  crcditor  promflit  dreui<5lionc,cx  rationibusdidlis  (it  lulpcn- 
falibcratio  ,  nulla  in  Ipccic  did.le^.  14.  talis  fingi  poccli  fufptufio, 
quandoquidcHi  cicdiior  limplicitcr  rei  dominium  pro  dcbito  iibi 
addiciaprincipepeticiic&impetrau^'rit :  &  diccmus /i^.  f.inrer 
modos  iolueiidi  pignoris,  hunc  non  cflc  poftremum,  Ucrcdicor<i:ei 

Eignorat.v  con:ccu:ustucric  doininium.  Etiia<Stenusomniabcnc/c 
abenr.A'qu.cpluLa courialentcnii.un^i./.i^.d.locodiiputat  Fabcr, 
nos  ibidcm  in  cxercitatiouibus  uoll.is  van:/llma  cllc  dcmonlhaui- 
mus.  Atveroprxcipuc  lciupulumidhaSct,quodnonin/.i4. JCtur 
^  iftum  cafum,quoimpcti,uuin  cftrci<{ominium,cum  cafii.qnoresda- 
tacft in  folutura ,  coufcrat ,  hocipfo  tamcn cafu , quo rc$  infoKitum 
fuitdata,non  tantumadioncm  cxcmpto,(cdcriam  priorcmadVionc 
cx  contradtu  competcrc,&  rationc,&  nonvero  tcctuproban  vidcrur. 
Ratio  hsccft,quod  iniolutumdacio  vidctui  cflccxcogcneicquotl 
requirit,  vtdommium  tranfcat  in  accip'icnccm:  quo  nou  tadVo  mnii  a- 
du  cciileacur ,  &priftina  obligatio  mancatintcgraquod  m  pcrmuta- 
tione,donarionc,pignore&c.obtincrealibitiactuiinus.  &attigimus 
Ub.prAced.  vbttlept^nerereialcenxQgimm.  Tcxius.q    ''1      f  •  ^  .~ro- 
bant,quodvbirciiniolutumdatacurtlacft, expru  .    A  . 
\*(\MiU\\l.Uhera.^.tnf.  C.de  fentent.  (^tfiterloCom.jita.f.JiflMff^h/fM.  ^6, 
defil/tr.in.  f.^Htrej.^^.inffr.eod.tit.Acc\it:^isdn^Uctni  •.•ii- 
.  fionem  iPrimacft  ,quodin  jamdd.  tcxisSw*nonfucfataiicr  i 
tcr.icccpturuj,quimficjuslicrer.Scdomniuoirtudcftdiuina' 
&propterea  non  probandum,  quoniam  iiquidcm  incft  hoc     ;  ..oj 
daiionismfolutum  ,vtoporteatdoi\)iiiiu!n  ici^trasfem»  qiiodlmon 
tiat,  incegramancarpriorobligatio,  nonporeft  hocdcpcndercivo- 
luntatecjus.quirtmaccipitiulolutum.  Aitcratefponfio.cft  quodin- 
teriit,  anrcs  mfolutumprorc^&  Ipcciefiue  corporedata  fiierit,  an 
propecunia  numcrara:  vrcafiipriorimaneatincegra  obligatioprior, 
hixtajd.uxttts:  fed  non  priori,&proindc  ncceflaria  vtilis  exempto  fit 
zc\:i0yi\ixzadit{.ie^.  2j^.deptgnor.4zi}.  i$ler.fipr<tdiMm.  4.  Codic.  dc efint. 
\bicadccxcmpto  adliopropomturcyutiahancpofteiioremicfpon- 
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floncm  multa|clirpiitat  Faber  d.  dec,  100.  cap.  7.  (cdnihil  rcfpondct 
Adl.  4.  Cod.dc evttl.  ^mwXionwnmadd.  l.  24.d.ptgnor.a£l,  nam  quod 
hanca  Tribomano  dicir  cflc  corruptam ,  nonctl  lUud  rcfpondere,  (cd 
pugari.  Et no?  quxcunque  ibid.conrra  dirputat.confucauiraus.  Facit 
autcm  contra  ilfam  Accurfij  dirtindioncm ,  (juod  vbi rcspro re datiu, 
negotium  mcidic  in  jpecicm  pcrnmtacionis ,  ncq-,  vcrc  rcs  in  fohitum 
datavidccurpodc  dici ,  vbi  dtbitanoivFuit  pecunianumcrata.  Etfa- 
ncc]nodatcmcr.id^. /.  ^.C.^/cft;/^.  polTitfortartisnoninfubtihtcrrc- 
fponcicri:  quodibirespioponaEurcvi«5banonadomino,lcddcredito- 
re,  cui  pignoii  obhgacafiicrat :  &  ita  rcs  in  folucum  data  non fuit ahc- 
na,  (ed  propnadcbitoris:  ucproinde{umrao  jurc  rcdlcinfolutumda- 
ta,  &:proindcliberatiocontigiiIc  vidcatur  ,  liquidcmdcbitorctjam 
rei  quam  pignori  aut  hypothcca:  dedic  ,  \  dominium  iu cmcorem  & ^l- 
lium  craskirc cx )u (la caufa  poteft.  Liberationc auicm  polita non po- 
tcft  aclioni  priori  cflc  locus  :  &  adco  adfublidiariani  vcilcm  in  Eidum 
adionemedrccurrcndum.Necdccftetjam quod  rcfpondcaturadt/. 
/.Z4.compararii!lumcafum  cumaheroquoresa  debitorcmfohitum 
dataeft,non  fimpliciccr  ,ledlcCimdumquid:  ha(5lcnus,quod&ilhc 
rcm  pro  ppcuiua&  mlolucum  conlcquitur  crcdicor  :  (ed  hac  diffe- 
rcntia,quodhicin(upcraccedicautoritasprincipis,quicxtraordinaiia 
racione  miploratus  addicit  dominium  crcdicori ,  vcpriori  adlioni  non 
poffitampliuseirelocus  :  quodnoniracllcvidetur ,  vbi  pnvatacon- 
ventionc,  adcbitorc  vltro  magis  ofFcrcnteres  accipiturin  folutura, 
Quo  cafu&priori  adlioni  poflit  locuse/Ie  :  itavtcumillaadliovtihs 
cxcmto  concuriat:  quaepon:  alios  eft&lcntcntia  Ant.Fabri ,  quam  & 
egoad  Ti;eutl.fccutus  fum.  Et  potcll  rcfpedu  diucrlb  vtriqucadioni, 
atque cxdivcrlis  caufis  ficri  locus.  Eta<5tioncm  ex  e mpto vcilem ad- 
commodari  diccmus.quatcnusinfolutum  datio  fimilis  cft  emtioni, 
(in  quamrcdc  rcs  aliena  dcducitur)<;/./.4.priftiruim  autcm  atflioncm, 
quoniamiatisfa(5Vum  non  eft  conditioni&naruixinfohitum  datio- 
ni,ptrciadirioncinreialicna:.  Sed  ifla,vtcunqucit3probabilirerdif- 
fcri pofl'int,mihi non fatisfiiciunt :  ncque inrclponfionibus pauio  an- ' 
cc  ad  /.^4  .d.pigner4t.ait.(fr  ad  I.4.  Cde  evict.  relacis  adquiefcit  ani  musr  ■ 
&ini/./.4.fimpljciteradlio  cmti  dacurob  ^militudinera  dacionisin 
folutum,  cumcmtioncrnccrainus  dicitur  evinci  rcs obligataquam 
res.aliena.  Et es^o magis lcnrio cumDd.vulgo, quiinterininis, quos 
pofuimusjtancum  admittunt  adioncm  vtilcm  ex  empto:&  di  itindio 
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DE  PIGNORIBVSET 

HYPOTHECIS: 

^«(7  di^mtur^De  prtorttate  fr^lattone 
credttorurn^ 
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I 


Hypothecaritu  chy  potitr fmpUctpriHilegiAto. 
2,  Tnortemporeypotiorj/tre. 

5 ,  Chrnon  idem  tn  chtrogrApkartjs. 

4.    Quttntt  temporis  priorttas  re^Hiratnr. 
j.  QujdfinonconftttyVttrJitprtor. 

6,  Explofum  pttertle  Falfrt  argHmentHm. 


VM//^r«/?rrff.Hixerimus.jiisycndcncii  pignusy 
non  nili  anceriori  credirori  competcrc,  confc- 
quens  cft  ,  vt  jamdc  jure  illo  prioriratis  ae;a- 
mus.  ILlud  prsmirtimus,ne  qucm  faJlat,  quod 
de  priuilegto  cxigendi  pairim  legimus  ,  fub 


Z  2^ncTpolhrionttr.debon.auth.iHii.poJf,  (quiin 
vulgatis  cditionitus  ellproprius  ritulus  De 
priHtteg.credtt.)pvmi\c>riQri\  illud  fcrc  tancun* 
^tioncmSi  prxrogatiuam  ijitcr  hmpiices  crcditorej^. 
qni  chirograplian  j  appcllantur,qu?  vei  cauf?  vclperlbn.T  fauori  con- 
ccfTaeft.  Ncs  liic  aurcm  de  hypothecarijs  cicditonbusa^nnus.quio- 
mnespotiorijurcrunc ,  quamciiirograplurijquantumuispnuiiegia- 
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li.  Equiciem  in  concurfu  priuilegiarij  (implicis  cum  hypothccario, 
X  cauHr  vel  perfonae  fauor,iHum  quidcm  faccrct  cfTc  poriorcm:(c<l  pro- 
pria  ratio  facit,  vt  hypothecarius  in  cfFcftii  potior  litjpropter  jus  in  re, 
proptcr  quod  rcm  vindicarc ,  auferre ,  vcndere ,  &:  iihi  faiisfaccrc  po- 
tcft,  vtUhypothccatisrcbus  diftradisnihilprartereafitinbonis,  nc- 
ccflura  fit ,  adlioncm  perfonalem ,  vtcunq-,  anncxum  habcat  ca  priui- 
legium,cfl'c  mancm.  Et hoc fenfu,crcditorcs , qui  pignorahabent,  o- 
mnibus  priuilcgijs,qui  pcrfonalibus  adtionibus  compctunt,praefcrri 
dicantml.eos^ui.().C.autpotiorei.Cmnonoh^tL\.^.^.defeperat.quo- 
niamhiccft  cncChis  (cparationis,  vthypothcca.quam  contraxit  hx- 
res ,  obligans  rcm,  qux  defundti  fij it,  inefficax  reddatur.  Porrd  prio- 
ritas& pracrogatiua  crcditorum  hypothccariorum  auteft  jurisordi- 
narij ,  aurlpcci^Jishcncficij  &adco  extraordin^Lrij  juris  :  Ordinatia 
pracrogatiuacftcx  temporc ,  juxta  tririllimam  regulam  juris.  Quod 
*  prior  icm^^otc^M^ozioi^nxcl. tnterdHm.^.cumfe^q.l.ftpignus^.t.fi^  ' 
,  jHre.io.cHml.feq.tnpr.  D.  QHtpot.l.2.l.ffMndHm.  ^.l.dtutrfis.  $.cuml. 
fetj.C.eod.&^  paium  alibi :  Ergo  prior temporc, potior cft,  vcl,  vt alibi 
A\ciimyVCic\iOV I.fi nm.  \  ^.ejHtpotiores^Sc  potcntioi:/.hHjtu.6.§.i.ead.S<. 
codcmfcnfu.quipofterior  eft,infirmior/j»  heUa.  fj.^./ipignore  ii.wf. 
deCApt.^poJlhm.rer.  ExtraordinariaprjcrogatiuacftcA  ptiuilccio  ,  i  ^ 
Lcge  concclfo ,  ob  quod  qui  hypoihccam  pofteriorcm  hibct,ipecia-  ^  "^- 
lifauorcantcrioripricfertur,  vtinfcriusdiftindtimdiccmus.  Qdore-  " 
J  ferripotcft/./>r/«i^^/4.^  /'fl».<««/./W.pflj/^.vbidiciturpiiudcgiaacfti- 
mati  non  cx  tcmporc  fcdexcaufa.  Equidem  ncc  maW  Accurf.illud 
rcftringitad priuilcgia nuda  cxigendi ,  qua: data  fiint  quibufdam cre- 
ditoribus  chirographarijs  dc  qiiibus  etjam  rcucrai/./.3.?.loquiuir: 
fcdnonminus  idcm  obtinet&vcrumeftin  priuilcgijs  quidatafunt 
quibufdam  hypothccis :  cum  cnim  rigorccorum  poftcrior  prxfcra- 
tur  ptiori ,  nonpotcft  hoc cx  temporc  acftiiuari  :  Ncquc  verum  cft, 
quod  quidam  dicunt,hoc  quoquc  cflc  ex  priuilegio ,  quod  prior  tcm- 
pore  porior  lit  jurc  ;  aut  fi  nuximc  ita  loq.n  liceat  ,  non  tamen 
cadcinha:cfpccicspriuilcgij  eflcpoicft,  cumiUo  ,  quodv.c.muHcri 
prodoreinbonis  mariti  datumeft.  Etnecfacilc  vidcastamen^oc 
.^intcrpriuilcgiarcfcrri ,  quodquiprior  cft  tcmporc  ,  potiorfit  jurc: 
*  (cdidpallimordinarij  iuriscfle  dicitur.  Etadremmlulfacir ,  quod 
crcditores  chirographarij  non  habcnt  ex  lempore  prarroganu.in^.. 
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<{ulnim6filprituIegioradopttofisiIUus  dependcfet ,  veco/imililer 

idc m  in  crcditoribus  cliirogt^han js  di(pohcum  fuiiKt.  Sednmo 

difFcrcntix  incci- vrriurq  I  le  gcncris  crcditorcs  inquirenda  etit,Etniihf 
quidcm  cahincfumcnda  vi(jcrur,quodperpignusconftituirur&ad- 
quiriturjusia  rc,  vtncccilum  <it,pra:ucncioniclIc-  locum .  quod  &in 
alijs  realibus  juhbas  obctncuEc  quamuii  eaim,  vc  iupraprobauimus> 
obligatiiesvnaduobusiii  £3lutamIiypodieca!poifit:tainequodpIe» 
Qum  efFe^bim  rei  concetnii!;  id  ita  procedit  >  vt  jnspofterioris  fit  quo' 
dbmmodo  in  fuf^cnfo ,  quo  ad  ipfos  creditores  primum  &  (ccundum 
actinct:  {iquiJcmiccuiiuusnonnifiprimodiminbjusplcnum,  &:fci- 
Jicec  rcmpignoratam vcndcndi , confequitur.Et itaqucdiccmus  hoc 
conuenitiejrationi  juris,  nonvetoefleexprioilcgio,  quodpnortcm- 
purccflpodoijttie.  Tempuspocto>exquohicprioritaia;ftimatur,  4 
mm  dicimus  aJinum,non  menfem ,  quin  necdiem  *fcdporiu$pene  8c 
mo^ncnrum.  vc  qui  quintocunque  tcmporc  prior/it,  et|am  potior  fit 
jarc,quoadomncscrf:  clus,dcquibuscgimus lih.pr^c.Equidcm/ih.i. 
cap.  5  .rctuhraus  opimoncm  Barroh ,  quod  qui  codcmdic pignus ac- 
cepeiantfintelligantur^mulpignus  acccpiUc  ,necalietaftcxopoti- 
or  ilcled  vterqneinpignorexquahterjconcumt.  yeiumibidem^ 
iaincamopinioneni  cilc  probauimus :  &quoniamhic|»opriSJoats 
eftdcciredifTcrcndi,  nc  qucm  autoritas  Bartoli  failat,  aureamqpi- 
nionem rortcappiobatamcommaniccr,&in foro fcruari  purer, fen- 
.tcnciamanobisprobataro^.f.  3.Xrfe.j.hocIoco paucis,  tunuanone, 

.mmtutoritateDoftotumn>aniemas.£tr3rioquidemellpcrcmpco' 
da»^aodfimpIicitetadficmatiu:{iipcacftatistexcd>us ,  podoreme&  * 

jure.quip  jorefttempore:  Ncmoaatcmfmusdubicarcpoflic,  quin 
illcpriorv.c.  vcnerij,  quifalremdimidia:horulicrpario  velqnacirtnte 
prioracccihc:  &vtiquc &:horafiucpar$,  fiuclpccics tcmporis cft;& 
^uimBactolusiScalij  qups^.c.^./^.^^f.dtayimus,  dcccpdiint,  6c 
4^im  malc accepcrint  /.  i  .i.  9,deptffi<.  ibidemfitis oftcndtmns :  Ift 
iianc  fcntenriani  BMld.:)i  I.  In}pn.%.n.x^defi4tA»m.(sh\A6\iocdt» 
gl.w  LJiex  p!uribiu.%c).^, vlttm.de folMt.<\VLzm'm  meoexemplarinonin* 
ucnio  )  quodrationc  hora-vnuminftrumcntumpriusdicaturalrcro. 
Et  igit  ur priorcric,qui  attcftanteinftrumcnto  (idcm  autem  cft fi  ahas  * 

J)robctur)hoia(ccundapignus  accepit,eo,qai  acccpit  hora  tcrria.Re- 
ett  hoc  »Baldoft  pfobaEjRnfo.iiK  r4^.p<^«r^ 
glLpiobacy  ^Hodfacionc^uo^viuwJiocBielbEiptiimvo^ 
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tcroprius  dicatur:  quodipfc  declarar,  clummodo.de  hons  confter.' 
^od  &  Qos  hicpraelupponimus :  nam  in  dubio,  cujus  caufa  podor  Cit, 
Banid  ^ftdicemus.  EciateraujiisnoftrishypothecaB.  ii<hu>eoden& 
die^cceperiut  pignus»  eum  Yincere  qui  probatpcioritatemhorx,cra- 
dit  Bataanl.dfrelfHs.i^.nff  j^.Cod.uedou:i!..<nt  nupt.^Dcciuscorfil.  6%$, 
incip.vifo  pundo nMnt.i. ef/f^y  Et  idem /« ci. v .pafior,ili< dc rcfcr.nitm.lC^ 
1 7. vbiait.qttodctpnoritasattendaturuipundlo.  Ecitani  cerminijL 
quoquc  id  ccadicc^mauameeRUiii  6trLi,ohf.  15.  infr,  Porro  qux- 
ritur  >  quid  jpris  fi  duoous  credicoribus  ooncunentilnis ,  non  conftet 
vcer  ftt  pcior  (  quid  hic  juris  fit,n  concurrat  fifcus  &  pr  iuanu,  d  ix  mi  us 
infir.C4p.lo.)  Etmeminciunt  aliqua  iftius  quxftionis  citati  Et 
J)rc./«<:/.f.^4/?or4/«.rcfcitquorunLlam  hancopinioncm  ,  quod  illc 
vincac^qui  horam  probat  ccrcae  dici,concra  cum,  qui  probat  le  eadein 
dieaccepiircpignus,(edhotamprobaienelat.(^mlententiftmbfe 
tc&c  Improbac.  £t  quid  cnim  fi ille fercaflis  (ub  dici  poibremam&o- 
fam  pignusieacccpifiepcobaueric  ?  Eceftali^sifteea(os%eciali6»qni 
pon  latisfacit quarftioni generali.  Et liquidcm vnus poludcat , vincct 
vtiquc cx communi regula  ,  quodin  paii  cauta mclior fttcaufapTolTi- 
.dentis  ,  necpetitor  poftidcnti  cuincere  potcric  rem  &  polUirioncm 
aulecre,ni{]b  te  priocfcm  eSk  Drobaneric;  iaa»9c  fktis  pc  r  ipi  cue  probat 
L^dilm»»XOfigfimh.Sc^  de  Hne  vfu  potudeac,  pociorem  e^Tc  cauiam 
occttfantisreuKmdit6arcolusin/^^Mn/M^.i^.i.)?<A^  clc  pi- 

gnorib.per/.yfy«f>.i  4./«^.^r.<£«flAr<r/wifi^.  perquamapparct  intciligc- 
rc  Bartolum,quo(i  ilic  dicatur occupa(Ic,qui  prius ad  icntcntiam  per- 
..uenic: nec dilplicet eaopinio  tA.  FMr0.decAa.2ucM.  9./» /.  Sed  Ver- 
tumniis  ille  ^eProteos  «mm/.  8itf .  €*p.  9 .  eonienclit  iuom  occupafle  in- 
tellig^f  qut  prius  licem  conceftaaiseftj  quxopinioomnino  faltacft: 
Etenimricetquispofteriuslicem  conceftacusut,  C\  tamcnpriorobci- 
nuitpoftcfHonem  percxecutionem  fentCBtiae,  nonpoteritcaipfiau- 
fcrri,(politocafudubio,)pcreumquipofteavicit,vtcunquepnusli- 
tem  fuerit  conceftatus  quamquam  nec  vincere  pofle  vtdeamr,cuii| 
pofleJlbr,  quialteHyquiprius  lencentiamobciiwit>  lemfuftu  judidt 
xeflicttiti&iraHne  culpa  lua  pofteflionem  amific.communijuic  iitab- 
foIuendus.Et  hoc  quoq;  confirmaturex/.yTt/ffr^»,  \o.in fin.depfcul.  vbi 
^itidcmdicitur  occupallc,  nonquiprrorlitcmcontcftatuseft,  fcdqui 
prius  ad  fentcnuam  peruenic.  £c  pla;ie  pucnUs cft  objcdlio  Fabri, 
quodperlicis  conceilauonem  inducatuinouacio,  &a^i20iqu£eiic 
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aiuea€onimiuu9«iriuus  propriaemdatiir.  Nampneterquam,  quod 
conteftacio  licisnon  inducir  novacionem  venun,  qaoa  de  doobiu 

reis  A.  Fabcr  adfert ,  omnino  difljmilc  eft ,  quoniam  nocmodo  ica  ia 
/ingiilorum  pcrfona  obligatio  Lnducitur,  vcfacfto  vniusvclurinovac 
tione,acceptilatione  tota  pcrimatur :  quomam  in  vniufcujufq;  pcrfo- 
na.in  foUdujntota  obligacio  conHftit.  Itaque&:  fi  vnus  litem  fucric 

conteftaCTa»alceiindlaamniiusaftioJompctit,camobligariotougc 
integnt  fitin  indidum demtda.  At  longe  aHa  tatio  eftin  noftco ca- 
fii;,  cumquia  non  ponimus  duos  fimul  ramquamduos  corrco*  prt- 
gnus  accepjrte ,  fed  vnum  poft  aliumttum  prxcipuc,  quoniam  alia  ob- 
uganonum  &  a^rionum  perfonalmm ,  aMa.  a<^ionis  &c  juris  in  rem 
xarioeft:  neqaeoectiiisquidquameft>  quamduospo0eiimulfcpro 
dominisgerete,  &\^nm^qtteiimui  adionemmovececontra  po&l. 
ios&A.Lusfm>yf*dirtivmd.  /.  pen.  de  vet.  hered.  cum  qui/quefeocfim 
jusproprium  prxtendat:  quod&in  duobus  creditoribus&  corna* 
gis  contmgic ,  quoniam  duobus  eadem  res  in  iolidum  obligari  potcft; 
lcprxteceaquodde  noautioneperfcntenriam  diciturex/pg.j.Co^/^ 
vpir^m  ;W.f&eamtamennoyatioaemPd.  appcllancoimnlariuam^ 
ada6Uones  insem  nuUo  modo  petdnet.  Adeo  nifail  inepdas  in  hii 
termuiis  fingiiaotdicipoceft,  quamquodadlio  quaeante  communis 
cracperUtis conteftationem vnius fiarpropria:  quoniam nu!laa(^lio 
hic eli  communis ,  fed  quilque  proprmm |us  pra:tendit :  &  quod  jara 
diximus  ex diHJe^.  57. de ret vutd.  Quod  vrus  a^ioncm  in rem ex jure 
doiniiujpignotisautdominijcontrapo^e^qremaouit ,  nonimpe*. 
.  ^«•^no  minus  &  alius  concra  cundcminremageiepoffit.  Nihilm^ 
|IICfl|»iiiionc  Fabrifaliiu:;  eft:  &cetcraquae  nugatur,  IIOs(b-  . 
.<;]Letacarionibus  noftris  confutauimus  ^dd» 
iy<g«^*w/.  p.  j.  memk*2. 
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1.  CMiex^ieresohU^atacfl,poti9rtfuanf9jkMiftMigsi4jmr^  '-■ 

2.  QHtdftCondiUof-.aru  .:d)eU4w  .  : 

3.  iy4dl.\.M.pr,Qj't  ioiiores» 

4.  ^dl.fen.^H^res.pign. 
tAdt,9.%.'i..^HipuUor9S* 

■pRiorcilfnre,  qui  {>ria<:  pingntuaathypothlecamaccepit.  Coni 
^  >A  tta^am  autemnrius  fii  |]cobl';^ationcm  princip  .lcmnonfufficir» 
Etnimirum  ,  liTitui .  j>cai!^i.\mdeclentrmc  hypothcca ,  moxScm-^ 
pronius  dedciit  fub  hyi^)  heca  f.in<ii :  &  tum  poft  Scmpronium  i- 
<tem  fiindos  danisfiietic  hypothecz ,  Titio  ,  hocnon  primits  Ml 
iecandus  &  Sempronius  TitiopotToreft  ( '^uontam  conuentio  fii-- 
perhypotheca  iepaxaneft  i  cdnttadu  principafi^  qui  cafus  cll  /.  cre- 
dttor.i2.%.fprimtu.2.Qmjfotiores.  Quod  tamcn  iti  Jcclaratur,  fi ia 
pnoricontraducum  '1  itio  nihilomninodc  hypothccaadum  hicrit, 
nihil  conucntum.  Quod  ii  e a i m  conaentum  iit ialtemex  die.licec 
aocetiiemalteapiuedatafit  hypotfaecseeademies,  illctaAenpotior 
eft :  textexpr.  in itff.  Ug.  1 2.  %,tn fhi.  anifonmti  m fnrfvnae,<\u3e 
tamenconieqaenda  minusnecenariaclie  videnir«  dffimeneccfTaria 
non  eft  :  nec  enim  alia  cfTe  potcft  ,  quira  h«c  ,  quam  jannotauit 
Accurfius.  QiK>ci  ,  fiquipurecontraxit ,  necquidquar.ipadtus  eft 
de  hypothcca,poftcriorefteo,qui  inienmpure  conuenitdcliypothc- 
ca:  crgo  podorenr,quidehypochecaiemporecoiittaAus»licernoit 
pof e  padus  eft.  H«c,  inqu.am,con^uenda  non  eft  neccftana,quo- 
niamprasfiipponit,  quodqurcunqueconucntio  fiiperhypothccain- 
ducatprioritatcm,pr<j  eo  qui  iimphcircr  &  purc  poftca  fujur  hvpothe- 
capa«us  cft:quod  ipiiim  in  controueriiaeii  &  in  hac  ipiaipc  cic.it  po* 
aamnsTitium,  cum  mutuam  pecumamdarct,paAum  c(Ic ,  vr  icruus 
'debtcorisCaiipoft  CaL  Majasfibipignorteflet,  cilieniusidem  ance 
Cal.Majas  S^npronio  pure  datuspi^ori  eflet,nonimniecito  dlibita» 
tnc«aTifii|»podoriitScmproiuo;uqtti4cm^  itn  dics 
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lociiiAintefprctArctur  dc  incertodie,^  ibletindar  cordition^fle*  \ 
Sed  nequc probabiiis  efl  hxc  interprccacio ,  cum  in  dubio  ccrtus  dies 
incelligencms  lir,nccnccc{Tana:  &  nabcttlccnioifta  ctjamindic  ccrto 
tadoncs  (uas :  iiquidcm  (atis  cfl  conucncum  ita  fuo  hypoihcca ,  vt  in- 
tuco  dcbitorer«(iirpignonfucura»{per  ca  quz  mox  de  condicione  di- 
cemus  )  &  ponimtis  enim  ptird  contnAmtt  ptindpalein  obligatio- 
nem,&rr.c pccuniammuneraramfuide :  iraque  jaminca caufa cepit 
eflcrcs,vt  ncccflari6tcnereturpiiori,Tu!o:nccinpotcftatcdtbitoris 
cft>faccrc.nc veniatdics.  Quinimo  dicsnon  inipcditnafci obligatio- 
nem,icd  tancum  vc  adio  dmcracur  cfiidc  ,  icaqj  vccunquc  dies  i\t  ad^. 
je6la  conoenticMii  de  pignore «  ftatim  tamen  res  obligataeft.  £t hanc 
fententiam  ,  &quod  dedfio  JCdjir^/Lilia.etjaffliiiSiecertolocum 
]iabeaiC,probat/.  fM^4/fffi»».9.m^.^yAr.vbiqui  balneumcondu* 
xerat  cx  proximis  Calendis  ,  padbuscrac,  vt  Eros  ftrvus  locatori  pi- 
gnori  cflct  :  moxcumanrcCalendasidcmrcruus  alteripignoridarus 
efleCjrcipondecur,  Ticiumlocacorcm  potiorcm  cflc ,  quoniamJam£* 
imceperatefleineacau&«TtinttitoTjciojuspignorisineoibmtiMtt  ' 
jpoflet :  quaccademratioin/.iz.  O0r.miIitar.NeciadcdifFercn* 
nam , quodin<^./k9.nonhypocheca;,reaipiiconcra6luiprindpahdie$  ' 
adjc(5tuscfl:quoniam,vt(upradiximus,aicsadjcdlusconcrachii,cenT 
(ccurrcpctitusinhypothcca.fiquidcm  antcquam  conriftar  obligado 
prindpalis,nec  res  ny£ochecx  obhgaca  cflc  pocc/l.  Quz  dixtmiis  de  ^ ' 
die»eadem&fituliomaBia^.^ie»iilcondioo^  ' 
ritadjedacontraftui  prinei(Mli,  fifiehypotliej^B.'  Atqneica ,  qiiifilb* 
condicioneacccpichypothecam,  poticrcricco,  quipoftaccfpitreBl 
puripignori,]icctpoftca dcmumcxfirtat  condido:  quonianiiSc  hicves 
ccpit  in  ca  eflc  couia,  vt  in  uico  debicore  pjgnori.s  obligatio  r.on  poflct 
roluiridque  canioinagis  habetIocuminconditionc,quod  juxraregu- 
lam  vulgacam  conditio  tetfotiahimr  ad  tempusa^us ,  cnifuit  ad- 
je€t.\  ,vc  pcrin  dc  habeatur,ac  fi  inidoa^s  puii  eu  flne  co  n  n :  li  o :  i  c  ge* 
ft us  fu . Ile t ,  ur c fl:  rcx tus  i n  terminis in l.pofur 1 1 . § .  i .//; fin. D.  Qm p9» 
tiores.  Cumicmt  Icxflititcondirio  ,  inquir  JCtu?  ,  peiindehribc  tur, 
acfiftipuLaoinitioiinc  conditionc  fa^atuiflct.  i^tquchxcitapro* 
QBdifminconditione  proptiddi^,  ^KXependetexcaiU;  &  inuitod^ 
'ftftinrittgftnaia  obitgationem ,  ipfefialicetcxrra  poteftaremdebitd»  ' 
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clct  ex  dcbitoris  voluntatc ,  pcncs  qucm  cft  an  cxfiftat ,  ncc  nc?&:  con- 
rcquentcretjam  anobligeturnccnc?quoniamaconditionis  exfiftcn- 
ciaiprapendetobligatio.Subhacconaitionc  hcontradium,&pignus 
acccptum  jvelipripignori  eacondicioadjedtant,  quili:cundo,antc- 
quam  conditio  cxilterct ,  rcm  purc  accepit hypothccx ,  potior cft  illo 
quiprimo  dchypothccafub  cjutmodi  conditioncpadluseft.  Vtrum- 
quehoc&dcvtraquc  conditionis;  fpccic  tcxtibus&cxcmplisproba- 
turiEt in l.tjut  ba/ne»m.^.f>.i  tjMtpotiores.i\icndumctcdiwri:m  qui  fub 
conditioncconucnit ,  aic  JCtus,aducrfuscura  ,  cuipoftca(vidcIiccc 
fub  cadcm  hypothcca)dcbcri  quidquam  ca:pic,li  moao  non  ca  condi- 
tio  fit,qux  inuito  dcbitorc  non  poflit  implcri.  Et  dc  tah  vero  condi- 
tionc,qua;inuitodcbitorcimplct,cftrcfponfumin/.^(?r/or.ii.§.i.^«i 
po/.itaq-,  prxfcrciiduseflc  dicitur,  qui  priuscontraxit,ei,qui  pcndcntc 
conditionc  hypothccam  acccpic.  Contra  dc  conditioms  altcra  fpocic, 
qeftindebitoris  poteftate  ,  edd.l  ii.wyyr.vbicgotibi  fubhaccondi- 
tionc  do  hypochccam,fi  a  tc  pccuniam  acccpcro;  quod  cum  fic  in  mca 
potcftace  ,  &cgopccuniamatcaccipere  non  cogar  ,  iicvtfitporior, 
cui  cgoeandcmrcm  incerimo^hgaui,  vtcunquca  tcpoftcapccuniam 
acccpcro.Ejufdemgencris&duphcis  iftius  conditionis  oppo/itiocft 
in 1. 1 .in pr.c^irt §. i . <jftipotiores.  Et ind.^. aic JCtus aham caufim cfle 
cjus  ,  quipecuniamaccepitad  cam  (uramam  ,  quamintradicmccr- 
tum  numcraturuscflcc(cftcadem  fpccics  quxind.l.ii.in  pr.)&:priuf- 
quam  numcrarcc,ahj  rcspignori  datafuit.  Qux  oppolitio  vc  magislic 
pcrfpicua,cafus&{pccics^./.i,i>7^r/;7C.^<///?«/.nobisniccxpHcandacft. 
Ticius promific  docem ,  &  cam  reddi  hbi  a  marito  ftipulatus  eft ,  &  in 
rcftitutionis  fccuritatcm  amaritofundum  hypothccxacccpit:  poftea 
cum  Titius  tantum  partcm  (quinquaginta  {cilicctcx  ccntum  qua:  do- 
tipromilcrat,  )numeraflct,  antequamrcliquumfolucrctur,  marirus 
eundemfundumScmproniopignori  obligauir,  poft  rcliquampartc 
Tiri'foIuit  :  folucomatcimonio&coucnictecafuquo  refticucndacft 
dos,  quxritur  an  Ti  tius.quo  ad  intcgra  ccntum  fic  potior  Scmpronio, 
an  falceni  ,quo  ad  quinquagintaquarpr.trnumerauic ,  antcquam  fun- 
dus  Sempronio  obligarctur.  Racio  dub  .contra  Ticium  eft,quod  ante 
folurioncmichdui ,  fundusfuicScmpronio  obligatus  :  quanonob- 
ftantcproTiciorclpondcrur  ,  cxfupra  diCta  rationc  hisvcrbis  :  rc- 
fponfiim  cft  ( hxc  vcrbaalibi  defunt )  cum  ex  cauia  promiijionis  ad  v- 
niaexlk  quanricatis  cxfolationcm>  compcUatur,  qui  doccm  promiilt, 

non 
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aoti  vtiqtte  ede  obfeniaiula  iblutionam  tempDra ,  &d  dlem  comn- 
6be  oblieationis  :  Etnimirumqoia  Ticius  obligatoslattacLfiilutio- 

nem  foiidi ,  non  pode  miitari  obligacionem  pignoiisinprcjudicium 
Tinj,  ob  id  quodpaulo  tardius  rcfiduum  foluit:quodpr^(ertimmari- 
ti  confenlu  potuit  admiila  fuide  foUitio  pcrpartcs.  Aiiaratiodiibi- 
tandi  exptxdi£to  fundaincnto ,  contra  Titium  in  (^.§.i.propomtur  & 
lemoaeturhis  verbisaMr/np^iltCf,  mpoteflnte  ejm  ejfe^epeammftd' 
i^errry!</iMi»/Hocenim,pror^^latraditur :  Quoiieselltinpoteftate 
debitoris , ne obligetur ,  totics non cfTl- priorcm  UTum»  qui antc  perfe- 
dbim ,  imo  contra£kam  oliligationcin  conucnic ,  fcd  cui  fccundo  ioco 
pisnus  fuic  obligatnm.Atquin  in  noiko  caiu  inpotcilatc  mariti  fiiifle 
.  videtoi,  nc  inreMdaam,qaodnecdum  fiiic  numcratum ,  obligaretur, 
quodutexigeretautexcipcret, codnonpotetat.  Hsccnimeftvera 
ezj^licatio  (Acctufioctjam  vi(a)verDorum,»r^er«MMm  r^^<:/rr(r^ideftt- 
nc  marirus  (adquem  rcfcrendumcft,verbumre^/<:/m/)  icfiduumacci- 
piendo,oblig«rctur  adejusreftitutionem  :quifcilicccnonaccipicndo 
vidcbaturfacere^ofle,vc  ne  ad  rcfticuendum  obligaretur:&  laplus  cft 
Cajacincxplicanonei^ Ai •ii^.8.^jvtf/?./'4^/».  dum illa vcrfaap?» pgfw  ' 
immruUeret  refen  adTiiinin ,  quidotera  promiieraci  vcl  ideo  vitiofe» 
.qaoniam  hic  foluit  pecuniam ,  non  reddit ;  iBc  pfztercain  e  jus  vtique 
poteftate  non  cft ,  ne  pccuniam  foluar :  dcnique  regiila  jatn  Ijcpius  rc- 
lata ,  pcrtinct  ad  dcbirorcm ,  qui  pignu?  dcdit:  atquin  in  <^./.i.non  Ti- 
ciusquipromiiic  dotcm  ,  fcdmacicusqui  docemacccpit&iUpulatus 
eft  ,pignusdcdicjqui&,  quatenttslbltttoconjugioacccpt^dotem 
.feftitaeteteiietnr,  debicoreft.  £thadenusquidemratiadabitand^ 
quodinpoteftatcvidcaturcfTcmariri  ,  refiduumdotisnonacciperc: 
lcd  quacibidemremouearuriliis  \}p(\sycihis^uodhocn9njfrobedtctitnr, 
&c.cujus porio.idd(tur ratio in f.p hncverbis ,  vtvuUatftrmuiiermP' 
nus  ejfc dotMd.  £c  ngnificatenim  jCms  marimm  (atis adhoc  cenfeii 
obligacam,vc  exigat  aut  acdpiat  rel  iquum  dotistquiaali^  non  probe 
facerec ,  nec  bona  fidc  agerct ,  cumita  futurum  eflet,  vcmulier  mino* 
rcmhabcrccdotcm.  LiccrcnimconuenifTcproponatur,  vtdosrcfti- 
tuerecur  Ticio  ,potcftcaincncarcftitiitio  ccdcrc  inconimodiun  v.ko- 
risrfr^/.fi»<<^»r«3}.y^<^wrfmyw.Etli?cadcxplicationenW./.i  inpr.Qui  4 
potior.  quaefiicit  slddecLir4tioncm  rcguUe ,  quamanteapropoiuimus, 
£cqucex^  1  .M.itfiiiatar,vbi  jCtus  ait ,  auud  c(Ie,fi  at  vehuicate  de« 
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inqtuJCtnitnhittennims ,  qmbiispcainiam  Acccptmis  quafdam 
respignoriobligaucrat,(idcnimpcrcicftinacioncmibiintcIl!g!tur,& 
itafoquitur  JCtusintuitucontrac>usprindpalis,  g^intlituiumcolla- 
tus  cft,  &  ab  arbitrioalrcrius  pcndccquo  rclpcdu  &  efftciu  infpedo, 
no  cam  res  veiebbligata,  quam  deftinatt  pignoii  ctEt  vi<]etur)rcfpoir> 
«Sct,eocemporeptgnons  obligationcmcontradam  vidcri,  quopccu* 
niannmecMaeil :  vtvidcI.infcrat(qu«illiu5lodprindpaUjiqticftio 
eft)fiqua:rcs  cx  dcftinatis  pignori,  alienatacfucrint,  caslmeoncrcpi- 
gnoris  ad  cmpcorcm  tranluc ,  &C  res,  jam  antcq  pccunia  numeraretur, 
venditas  ,poftnumeratacainobligationcnoncfle,  vtcunq;pignori 
iamanteoDligatz ,  aut  potiu5<ieftinataefai£lent:  &  vtin/.^././?i7j.JC. 
aityouas  icsaahuc  numcrationis  tcmpore  in  bonisdebitor  babueri^ 
caepignoritenentur.  Ethiacv.infcrturad  noftrammateriam,fiaiiB 
numerarionem  res altcri  fucrint oblic;itq  hunc eflcpriorcm  &  potio» 
rem  ex  ixpc  diclarationc ,  quiampoicltatc  fiutcjus,{|.rcspignuri  dc- 
dit,vclpotiusdcftinauit,pccuniaraaccipcrc  vel  no.  Aliud  hicaddcn- 
dameftexemplume|nscondicioni$,q'i£inpoteftaredebttoittn6eft: 
CxdJ.^itih/UneMm.^j7detfi2*Qtap9twJric\:cspro\e^Atisqu^  fab  con- 
ditionc  c.ifuali  icli£tacrant ,  pignori  rcs  quafdamieg  itario  obligaue- 
rat,&eafdc,antc5c6ditiocxilleicc,pignori  Jc  Ic".arScni|ironio  ,  po- 
ftea  cxfiftcme  conditionc,lcgatanum  potiorc  cfle  rc{j>oni.ictur  .Quod 
fupra  didae  do6tdnx  conuenit }  &  ideo  noundum  cft ,  quoniam  pcr 
huctexnunreftttatoropiniolnterpp.  qaoatc£!rt&  fequitur  TV^ir^ivx.* 
f,j,tif«mh,2Jimpii4t.  i^.'i'^/?//Zrcfr quacxiftimant,fiha:res  bona,qoaK 
cx  conftitutione  luftin.w/.  i  .C.comm.dele^at.\cgzta.tijS  obiig.ita  func, 
pendenteconditionr,(ub  quaaliquidreliChi;iicfl,alicnaucrir,condi- 
tionelicctpoftcaexiftcntcjiegatatiumcavmdicarcjurepignorisnon 
pofte .  Qupd  fi  ita  cflet,  neceflari^  ieqaeretiir,ame  exflftfentcm  condi* 
tionem ,  pigi  loris  obligationem  rcb*  ccftacoris  nd  inhxfiflc;  6c  q»  non 
tempus  lcgati  autmorttstcftatoris,ledexflftencis  condtcionisritinip*- 
cicnJum.  l'orr6  fipignorisoblig.uionunc  inhxflt  rcbus»antcij^con- 
dicio  cxliltcrcr,&:  rcs  ante  llne  onerc ,  potuciu:  obIigari,rur{ns  nccci- 
(acio  fequuur,^  ea:dem  rcs  potucriiic  iibcrc  altcri  in  tcrun  obii^u,ica 
vtiUeqaantamuisconditionepofteaexflftente ,  lcjgacatio^tntiilciM 
potior.Hoc  vero  perfpicu^fidmm  efle  prob.n  t'  tumexhaAenatdiAis» 
nqaideminhereaispoceftatc  non  eft,  an  ftcdcbitor  ncc  ne,  8c  an  coqr 
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inccrcfti  an  cxprcflc  rcs  ab  haricdc ,  an  tacite  a  Lcgennca%l!garx.  l^t 
confequcntcr  igicui  faUum  cfl ,    res  obligatacaLcge poilmcinteruii 
liber^dcjGoeoneiealieiurif  ^ita&Aolicrediscumtnjarialfejg^^ 
cnnii  hypochecsBkgisdLYacur  Ncguz.  hac  vnica  racione«  ^  con^^. 
legatorumnonrctrotrahitur;  hincfortalTis ,  tjjlcgatarioancccxiilca»'^ 
tiam  conditionis  mornio  ,  lcgatuni  dcficit,  ncc  ad  hsErcdcs  cjus  tranf^ 
laittitur.  Verum i.fi nonfitrccrotradioquoadcranfmiUioncm,non 
D£oindenuilomodo&<]^uoadnnUum  dncAum  ficritranimiiHoiicm 
•40li(equtcwr.Deiiidev»os^ifi£utacnonlircecr<^^ 
lntegatis,  Ergores jplcgacisoppignorataanteexflAcnccmcotiidicio-. 
ncm,ljbcrc  alicnari autobligaii     noccft.  Etcnim  licctin/.potftrli  t,, 
$.jtQuipot.ciy.unict{Ott.\t\^Oi\\-^  nu  nrio  fiat,tn,  vccxpra:nijllis appa- 
rct,jCtimhoc  cuisRiums &:dccillonisiftius iuiidamentum  coiiocat,  ■ 
^  inpoceftaceddbicoris  cft,velnojneft»anobiigen]r.Atquin  iii  tcuni. 
nis  lroj,ficondiiiocafujli$lcfft»adfaipta<ft^j|^c^^ 
rcdis,an  pbligacosiit  necne  :^c&prainpr.cap;iMM|dnMU^  ^ 
indic  ccrto,quinon  rctrotraliirut,idcmobtincatjEtigiturciim  JCtis 
rcfpondcbimus,  obligationvm  pignorisrcbuscfhcaciicrinharrcrceo 
cemporc»quo  pignus  conllitut  um  eft.iiuc  cxprcilc  iiue  tacitc,iu  vt  ex- 
mdcresitber^  necalienarincc  alij  obiigari  poiflic,  &coinditio  cxi  Acns 
p||Bl^Tr  lcgacacius  quocunq^  alio,  ^  peodeiuc  condidonc  pign*accc-. 
fllipOCIor  fic&rem  quoq*,  intcrini  alienacap  Seruianiadlionc  a  quo* 
cunqipoflcfIbrcvindiaarcpcllic.Echacfcntcnriam>crif£macIIc  non 
dubito,jP  qua  facit,c|>  iple  i^c^u(^.d.part.f.memb^jtmpbat.  jj.  differc- 
tiaerationcm.inter-vtcnmQica/am ,  quoinpotclibajciiqjlj^cotis eft  vcl 
noeA,anobligctur,aDd«wteddit,  ^  vbipeiidet^abtQiterepaicif 
.  &  alr cmcciia  ,  a  n  li  t  u  b  liga  tr.  s « noA&  cam  contraifhis  vcru  s ,  q  p  ociBt 
nudttsdcconctahcndocradaciis :  q;  venfilmc  dicit,    (  \  ("ipia  ciiaiis 
tcxtibusprohaf.  Echincctjam  j)6clumir.iciodecidcndM^//.^fiiM  i  .§.  ^ 

pot.\h'\ jpponunrurobligata  ,  quacquisin  fundum condu<flum 
inucdiuus  illatmus  cilct :  &  lelpqiuirt jCtus  Lgcatore  eum  foi  c  po- 
cioreiBiaii  res  ill«ance$luiiIeRrinue&a;,  piBcftsmirt  cbHgaca:.  Fuic 
IMopoteniuc dcbitoriSaanccsin^ircc, nccnc:^  '•ircoinagtsidprO'- 
ccdir^  ^md.l.\  1  nonpvoponirurhypothccadcicrminat^adres 
c«rias.(edquafigcncia!ist<:  tcrrcindefinjtanipcrinfcrcnd:? :  cu  .n^.^  • 
poivd ubitai im idcm icfpondci c ,  \  tcunquc  de  rcbus  : trt is  i p.K  i  cn.l i s 
rp^y(ji$|gT|^l^;:ic;  cumcxr*jionc^..mdiCta;  nccn.obid^iotuii^ojjt  ' 
•  '  P  P  condudor 
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con<lu(5lor7trefeasinfeiietniiinexeaqu^in«(.^.!.proponitur,quo^r' 
iftahypothecanon  nafcacur  ex.Gonucmione ,  lcd  ex  fado  rccutoilla- 
tionis  ,  &  pioindc  cum  ,  qui  rcs  eas  antequam  infcrrcntur  ,  quas 
cft  loia  hypoihccx  caufa  >  pignori  acccpit  ,  poriorcm  cflc  opor-t 
tct.  Equidem  non  e(l  in  potc  ftatc  debitoris  ,  quo  tninusobUgctur;. 
ex  condudtione  qiut  pure  contxa&a  propomcar*,  &:nuiio  conlenfi^^ 
conftituitur  r  Ced diuerra&diftin<f^aa contraduprincipaGcft pignq>«.  ' 
risobiigatior&ratloilla,  an  indcbitorisritpotcftatc&rc.nonadcon^ 
tr.i(flamrii))tip.ilcmrohiihoci  j,  lcdcrjam&non  minusadhypodKf-^ 
cam  iS:  lupcr  ea  initam  conjcntioncm  pertinci :  cum  non  alio  cafu 
xacio  ca  concludat  >quam  quo  propter  contr.idum  hypothecij 
gatur,  &  ipfa'obHgatioprincipaliscanracce0oriainpoce(btcd^ 
lisnoncil:.  Vbi ci>im  hocibluinetjiammpotcflatc  dcbicor^^ 
les  fit  hypothecx  obhgata  nec  ne,  quia  conn  adus  priiKipaliff  fitt^' 
hyporhcca  t  (lc  potcft  ,  c.idem  ranomihtu  ,  vtillcpotioi  nr  ,  cuircs'  ■ 
purcobhgatatuic,  cocuiresquafitaniumpignotifuicdtftinata  ,  vt- 
cunqueoDhgacioprincipaUsvlKcaxiir,  &nonamphuspendeatdYO^\  ~ 
lnmtatedebitoris:EtcfideobIigauo&ehkpiin»^ 
ineoiuspoti*habeat,  cantomagisiiiqudi^flSwl^ttendendiSMa^^ 
dctur,aninpotcfl:,nc  debitorisht,  vt  rcs  fitpignori,vclnonfitobhga-  ^ 
ta.Et  hxcquidemad  hancquarftioncm  fufticianr.Fruftraaut  hic  1  qui-  '* 
buldam  zSciiwx  cap^.fiprotetxtMrefcript  .m  yi.cx  quavidctur  poftct: 
rioc^cior  efle ,  licet  in  poceftace  prioiunoii  (ir>anid  fiereic  nec  ne,<*^ 
(|iioibitcadantr»Santn.ca^onininadiuerfi,  &PapaplcnilTima! 
potciEacem habct  co ncedendi  benefici«,  qui e^diii|Rerconce(fionem  ^ 
pofteriorcm  purc  bct.im,priorcm  conditionatam  rcnoraftc-  inrelhgi-f^ 
rur :  &  qui  libcrc  potcrat  inhibcre  ilhs ,  quiju$ ehgeudiiiabcb<M^t  >ne:;^- 
inpriorcm  bencficiumconfcrrcnt,. 
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PRioricas  ifta,  dc  quadixunus  reftringitur  ad  cpntradtumfuperqao^^j^ . 
pignus  ptius  acccyuuw  cft ,  nonancem'porrigtcuradaliosconta<^. 
£blS,qui  fuD  codcm  licet  pignore,fedpoft  al  ios ,  quibus  eadem  rcs  pt?;% 
gpiori data  fuit ,  iniri&  cclcbrari  fucrunt.Et potuit cllc dubitandi km^ V 
ciQy9Tidebatarduoc6cca^us,cumcodem&  iupeodcpignorc  initi»'*' ' 
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^angcndi  efTc,vc  poftcrior  ad  priorcm  aut  vicrcuci{a,quo  ad  jus  priori- 
xatis  trahcrctur.Sed  in  contrarium  apcrta  cft  dccidcndi  ratio,quod  ii- 
li funtlcparati cotraifbus,  Eft iftadecilio  in l.credit»r.\^.%.fiidem 
^or.Titi^hodic  Matuio  contrahit ,  &  Stichum  feruum  accipir  pignori: 
cras  idem  pignus  obligatur  Sempronio:  pcrindc  Titius  fub  cadcm  hy- 
pothcca,mutuumdatMa:uio:Tuius  quoadprimu  contradum  Sem- 
pronioprior,rcdquoadrecundum,poftcrior  cft.Si,inquit  JCt^idcm 
.oiscrcdjdcrircidem,ante&poftSempronium,  inpriorcpccuniapo- 
lior  &  prim^^in  lecunda,  pofterior  &  tcrtius  eft.  Idem  tradlatur  &  dc- 
ciditur  in  cadcm /.  i  i.^.Paptn.  s . (alias  cft  initium  noujE Lcgis)  QHipot. 
Tidus  credidit  Maeuio  ccntu  fub  pignore  fund  i  Tulculani,  mox  idcm 
debitoracccptis  a  Scmpronio  quadraginta,  cundcm  fundum  ei  obli- 
gauit,tumacccprisa  prioricrcditore  Titioahj-iccntumj&p  uouatio- 
ncm in  vnam  fummam  vtroqi  dcbito  contradto ,  rurfus  eundcm  fun- 
dum  Titio obhgauit.  Qu.rrirur,  quid  juris Titius  & Scmpronius  ha- 
bc.intinfijndo.Etrcfpondct  jCr^poniquidcmTitium^ceftantcdc- 
biforc)totumfundum  vendcrc  ,  led ita  ,  vtprioritantumcontradu 
crcdirampccuniamcxpenfimfcrat ,  nonveroctjamaltcrameam,  ^ 
fecundoloco(?<:poftSempronimTicrediditiatqiitapretium  cxvcndi- 
tioncfundircdactum  ,vclcx  prctio  Titiustantumquanmmfifiscft, 
inprimanifummamimpurabit,  rcfiduumautcm&qiiodfupercft,  vc 
cftin/.^i<.§.reftituctfecundo  ,  &  nimirumScmpronio,  qui  Titioquo 
adf  cund.amabcodatampccuniam  ,  potiorcft.  Itaq;  fi  prctinm  quo 
rcs  vcndua  eft ,  conficiat  C  X  L.  ccntum  tantum  fibi  rctmcbit  Titius, 
rchquaXL.Scmproniotencbiturieftituerc.Ratiodubitandieftepo- 
tcft  :Quod  cumnouationcfadba ,  vtraq;pccuniapiior  &  p»ftcrior,in 
vn.im  fummam  fucrit  icdada,  no  vidcatur comodc  fcparatio  it.i  infti- 
tui  poflc ,  vt  in  vna  partc  prior.in  alte  ra  poftcriur  Titius  habcatur.  Ra-. 
tioautdccidcndieft:  quoniam.vt //^.y?^.plunbusdiccmus,  furuojurc 
nouarioiicfacla  ,  Tituis  ju$prioritaus,etjara  qu'i.idpccuniamprius 
cicditam  amifcrat,quia p nouationem pignoraliberantur/,««?//.'///o;/tf 
ii.de muat.  Scd-Jtqaititisimutrureceprumfuit,  vtnouarioncfi^l.-i,& 
rcpetitis  pigworib^  ijfdcm  jus  prioritatis  mancrct  filuum  creditori, 
hoccoloic ,  quafi  in  locum  fuiipfms  &  (ibi  ipfi  fucccdcrc  vidcrccur.vt 
eftin  d.l.  i  i.§.f.;//«c7,/.j.M^.Hoc,cum.Tquifas  fuafiflct,non  fuitexten- 
.dendumadpecuniam  fccundam ,  cum  injuria  crcditorisaltcrius ,  qui 
antc  pecuniam  dedit  &  pignus  acccpit:  &  Gcis  cft,fi  no  obcft  acditori 
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nouado  i  n  pecunia  primum  crc<lita,&quo  ad  hac  falua  ci'  rnanct  pno- 
ritas  :  &quodinlocumfuumfucccdcrc  diciruicrcJitor ,  necdcber 
nccpotcftaliterintcHigi ,  nifiquoadpignoris  jus,  quodhabuitantc 
nouationcra ,  vt hocipfi  integrum  confcruetur ,  non  aurem .  vt  in  pc- 
cunia  poftea  credita  ,idem  confcquatur.  Qua  autcm  adionc  pccu- 
niamrciiduamex  vcnditioncpignorjsredadiam  ,  crcdirorfccuiuW- 
confcquipolTit,  ahinfadtumaduo,  anhypothecariavtilisei  compe- 
tat ,  tracl:auimus//K^riff.inmaieri3Scruianxa<3:ionis.  Quoniamigi- 
rurjuxta^/./.ii.  §.    Qfnponorej.cxedkot  illcprimus,qui  vcndiJirpi- 
gnus,tanmmpccunKim  quamprimocrcdidit,  potrft  iibirctincrc  ,& 
qiiocUupcic-rt  crediton  (ccLiudo  Scmpronio  rcftitncrctcncrur  ,  fir 
hinc,v  t  Scmpronius,  vt  conhrmet  jus  huim ,  &:  vt  in  rc  tota  potior/?r, 
non  tcncarur  Titio  ctfcrrc  omiicm  pci^uniam  quam  tredidit.fcd  can- 
tumcam  quam  crcdiditpriori  loco  :  quoniamquoad  hanr  quoquc 
taiuum ,prior,in ictiqua  pofteriorclt:quodtradicurm/. y«rfr<^.,,7/^, 
lO.D.  Oty potiui:.:  ,  vbilccunduscicditorprior&potiordicituri  (lc 
in hypcrotha  i  vr  rcclc  Floientinus  codex,  malcautem  vulgatus,ArT^o- 
theca)  Itacnimfolebaatd..bitorcs,  quijamrcmobligaucranr,nfin- 
currcixnt  crimcn  ftcllionatus,  libi  cauerc ,  vt  profitercntur /c  rcra  ob- 
ligarcquantieapluriscilltjjuxta/.^^;*»*.  i  ^.%.vlt.drpiffnorth.  Atque 
itarcsfchabct  in  dcbito  pUnenouo  ,  quod  crctiitor  primus  poftea 

conrtaxic:fccus  fi  fi  c  dcbitinn  accc/forium  &  quod  a  primo  dcfccndar 
autdepcndcat.vcluti  vuirarum  :nam  quoad  has  pnmusdcbitorpo- 
tior  &:  prior  lccimdo  eft ,  &  maneti^. /.     ./«/;7.&plenius  docctur in 
/.  Lucitif  1  8.fo^r'./,7,  vbimcptacft  Accuifi|objc<iiio,quodvtidcbitor 
facercpo«cft,ncdcbcat,  non  habc.it  crcditorjusprioritatis:pofticau- 
tcmdebitorf  ilutndo  lorccm>faccrc,  n-debeatufuras.  Ercnim  ridi- 
culc  h.x-c  1  cgula &LL.adcommodatur ,  quar  de  longc  alia  facul- 
tateloquuntur:  cercroquin  foluiionc  omnis  obliga- 
tio  &  omnc  dcbitum  pcrimitut. 
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f^mpUui  de  IteguU ,  ^««7^ prior  tempore  ,  pt  po^  ^^lt- 

tior  jure.  •/ 

1.  Trier  eft,  (fui  licet  nude  conuenit  de  pignore. 

2.  Itenujue pnor  efi^ltcet  non  conuenertt  de  vendendv. 

3 .  hem  Ucet  a  non  domino  prior pignui  ac:epertt. 

4.  tyidl.i ^.Qfiipotiores. 

TResampliationcs,(^taenim  appellaii  pofTiint)  hujus reguli da- 
bimus  hoccapite.Piimaeft ,  proccdcrccam ,  licct  nudc  conucn-  . 
mm  dehypothecacumTitio  ,  &  j^oftcademresScmpronio  tradita 
fucrumihilominus  enimTitius  prxterturScmpronio  Sc  ccftantc  dcbi- 
toreinftituta  adioncSemianapignoraram  rcm,  Scmpronio  aufcrrc 
dc  vcnderc  poteft  :  tcxtuseft  in  l.creditor.H.  (ili^Lsl.Jiprtor)  ^.vlt.in 
fn.  ml.  1 4.  ^ai  pot.  Etratio  hujusrei  percmroriacft  •*  quodiuxta 
fupra  tra<fiata  ,  conuentio  fola&nudacitrarcitraditionem  ,  pote- 
ftate  Edidi  pra:toris  ,  afficit  rem  ,  &  jus  m  rc  parit  creditori.  Et 
traditio  rci  pignorata:  quomodo  conftiruitur  contradus  rcalis ,  pro* 
prios  fuos  clfcftus  ,  mprimis  quoada<ftionespcrlonales  ,  pigiiora- 
tiriam,  dircftam  &contrariam  ,  habcf,  Scd  nihil  pra;rogariua;tri- 
buit  quoad  jus  pnoritaris  autmouendam  pra:  cctcris  aftionem  hy- 
pothecariamrnid ha(3:enus,vtlib.5.diximus,quodcuircstradita  ftiit 
amiflapofreflionepoteftcoucnirc  ftatmirci  dcicniatores.  nccciobij- 
ci  potcftexaifationiscxccptio:  Et  hucrefcrripotcft,  quodluftinianus 
zxim^.ItemSeruiard  fnft  .de  actio\^\xoA  quo  ad  adioncm  hypotheca- 
riam  interpignus  &  hypothecam  mhil  imcrfit.  Quainre  diucrfum 
obunet  in  veiiditionc  &  alijs  cbntr.icHbus.  ex  quibus  non  jus  in  tc,(ed 
tani-umpcrfonahsadlio  adquiritur:  Exquoht,  vt fccundasvcndicor 
cuires  tr.iditaeft,  potiorHtco,  cui  rcspri.istAntumveMiii'  fft.ctia 
AciQnvAiik^mv  m  l.ejuoties.i^.Ctd.de  "^et  vi/tdicat. 
cft,quod  pnorlit&potior,'quipn'js  dchypothcca  co;  ,  iKCi 
nonadjcdumfit,vtcireni  vendcre  liccrfi^.QLi  ;"S' 
lib.  prtc.ciscn  cflfc(5lum  tertium  «?c  jas  v  •  ««t .  <iy^..  •U'  ai^> 
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non  omnino  dcficcrc  hic  omnem  rationem  ciuuitandi :  &  vtiquc  no* 
indignumhoc  ccnfuit  refponforuo  Papinianus(fiuc  Marcianus')  inl. 
credttor  1 1, f aUas c(iI.fiprior.)^.vlt.<fui pofior.KMio  vidcturfohda crtc, 
quodpignori  jusvcndcndiineft  ,ctjamfinihil  dcco  nta6lum,pcrca 
qua:i/./(7C(?difputauimus.  ScdJCcusin^^  §.  W/.  aliavtirurrationc& 
hacnimirum ,  quod  potior  fit,  qui  t.intum  conuenit  nudc  fupcrpi- 
gnore,licct  aitcritraditapoftcarcs  fuerit:qaa:fanc  comparatio&illa- 
tiopaulorcmotior&oblcuriorvidctur.  Anea  rationc  hocmfcttur, 
quod  qui pcrmittic vcndere ,  hoc  iplo pcrmijinc  quoquc  ccnlctur ,  vt 
poflcirionem  adpi  chcndcrc  liccat  ?  quxm  altero  cafu  cransfcrturpcr 
tradicionem:  anpoiiusfimpliciterhoc  voluit  fi^niflcareJCtus,quod 
(bla conucntio  dc  pignorc, cx tempore jus prius  Sc porius rribuat , ct- 
jamfi  necdc  vcndcndo  pignorc  quidquam  cautiun  nccpollcflio  rct 

3  pignoraCT  fucnt  in  crcditorcm  translata.  TcrtiaampIiatJO  cft  ,  vt 
proccdat rcgula.ctjamii  non  dommus rcm plunbus diuctfo  tcmporc 
obligaucrK:  n.im&  hicpotiorcft,  quirempriushypothecaracccpit. 
Intclligjmus  autcm  hic  eum  non  dorunum  qui  bona  fide  pollidct 
rcm  t.unquam  fuam ,  &alrcri  icidcm  bonafidc  agcnri ,  rcm  obligat, 
cctcroqum  obligatio  pignoris  non  conftituctur.  £t  ratio  hu^us  am- 
pliationis  cft pcrlpicua ,  quodprartor  tueturhocpignus&  huc  crcdi- 
torcm  ,  pcr  quafi  Scruianam  non  minus  ,  quam  iplum  dcbitorcm 

4  pcra^lionemPublicianamtuetur/.y/rt/^M.iS.^/fl^i^ww/^.  Etcfttcxtus 
in  /.y? no»  ij'<Jw;>;;*f.i4.^«/^o'/»rf;.quactra6tatQenondomino  :  non 
quodalmdficmdomino ,  quodnonnifiincptcquis  indcinknat:fcd 
quod  vt  cx  fcqq.  in  d.l.i.^.  apparct,  ahud  cft,fi  vnns  non  dominus  duo- 
bus rcm pignori  obligavcrit :  aliud fi duo non domini id tcccimt :  Ec 
tota  h.vc  noftra  tracbatio  cft  de  vno  codcmquc  debitorp,  qui  pluiibus 
vclduobusremobligavit:fcdadcxpUcatibncm</. /,  i^.diftcrcntiarra- 
tio  paucis  attingendacft :  Nimirum,  qiuc  rano  cft  Publitiana: ,  cadcm 
tftScruiana:<^./.;8.<^f^/^w.  Arquin  vbi  vnusnondominusrem  vendi- 
dirduobus,  illepotior  cft  in  Publicianacuiprius  res  traditafuit :  vbi 
autcm  duo  non  domini  vcndiderunt.illc  potior  eft,qui  poffidct/.yEM^ 
/ti»/<"w.9.§^<^«o^ifcf.4.<^f /'«A//f,  Ergoadeundcmmodumin  Scruiana 
adkionc  moucnda  ,  fi vnus  non  dominus  duobus  rcm  obligauit,  illc 
poriorcft  cuipriusres  obligatafuit  (  conuentio  cnimpignorisindu- 
cir)usinre,  &ha<flcnus  tantumopcratur  quantum  traditio  cx  cau(a 
vendicionis)finduo  nondoniinieandem  rcm  diucrfis  obligaucrinc, 

polHdcn- 
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poflidcntis  caufa  potior  cft.vc  in  terminis  rc^ponfum  cft  in  Jiii.li^.aui 
^ljlll' Etvtriulq;  dccifioniscadccftratio :  quodnimirumvnusnondo- 
^*A)inus,  8c  qui  rcm  bona  ri/ic ( ponamus cnim  ita)  tcnct ,  vnnm  tantum 
iusinrehabcc  ,  cujuscffccfVuscft  vfucapio  pcr  continuationcmtcm- 
porisy  cum  cctcris,qua;  poflelTioncm  bonx  fidci  confcquuntur:itacjuc 
torumhoc  jusquod  habct,  vcndcndo>  prioritraditione  nansfcrtin 
accipientcm,vt  nihil  habcat  quod  amplius  in  fccundum  conterre  pof^ 
fit :  &  proindc  ilhim  m  Publiciana coucnit  cflc  potiorcm.Eodem  mo_ 
do  vnus  non  dominus ,  obligando  rcm  Titio  priori ,  omne  jus  in  eum 
confcrt ,  quod  &  dominus  vcrus m  crcditorem  rransfcrret ,  quantum 
fcilicctpcrobhgarioncm&  ncxumpicnoris  foIet&  debetexratione 
jutis  traiisfcrri:  vt  &:  hunc  porioicmcllc  oportcar.  At  vbi  duo  non  do- 
miniduobusrcmvendidcrunt&rtradidcrunt.cumparproponaturcf- 
(c  vtriufque  jus,cci  tc  jus  vnius  ab  aitcro  non  dcpcndeat,conicquitur, 
vt  Sc ajquale  lir jus vci iuique  accipientis ,  nec alter altero  fe  potiorcm 
prartendcrcpoflit  in  Pubiicana,&  ob  id  poflidentis  conditio  fli  meU- 
or.QuaeeademTatio  cft  in  re,quam  non  dominidiuerfls  pignoriobli- 
garunt:  vt&hicpocioriitquipoflidct,  iuxia<!^./.  14.  Qutpottorej.Ai- 
qu.xita  ,  vbiintcr  illos  duos  controucrdacft.Sicnimncucroiliorum 
polHdente  quaeracur  de  a^Vionc  moucnda  contra  tertium  ,  dcfcndi 
tuncpotcft,eumpotiorcm  &ei  potiusScruianam  dandacflc ,  cuipri- 
us  res  tradita  fuit;quod  in  quiftione  dc  Publiciana  ftatuut  Dd.&  pro 
conciiiandis  tcxtibus  ad  iftum  caftim  rcfcrunt  Lfteares,^  i  ,%xlt.dea<l. 
rwP/.  idcmqucin  Seruianaobtincrc  cenfcnt.  ylcc.^Bart.cf^-ceterimd.  /. 
^.i.4,.de  DMbl,a8.(fr  tfi  •^•^- '  ^.QtttpotJores.CXi^<i^  &  nos  late  contra  nugas 
&  impuaentiam  Fabri  adfcruimus  Tra^.  deatltan.th.22.dt/f>.  j.  (f<  m  c.v- 
trcttationtbmnoftrifaddecadem  \i7.cap.7.^.     9.  Aut  ^n  quis  cxiftima- 
neric,  inicrminishis,  quibusduonon  domini  diucrlis  rcmcandeni 
pignori  dedcrunt,  fi  tertius rem  pollidcat ,  pociorcm  forc  cau- 
Ikm  occupantiSjiuxta  ca  qu^  diximus  fupu  in  cafu, 
quo  vtervtro  priorfit ,  non 
conftac. 
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PRoccditregula  jQuodpriortemporcpotiorfitjiire,  ctiaminhjr» 
pochcca  gencrali  concuirentc  cum  {pcciali :  ita  vt  qui  prius  accepic 
hypothccamgcnccalem,poriorfithis,qiuaccepenintpignorinnga- 
lasRS>  dcin  hisquoqucpr.Tfcracur :  quoniamvtD<i.ajuntgeneralit 
ocatio  compleifbitur  llngulas  fpcciesfcrmoniscompcndio  ^proba- 
uimusrupia/;f'.  i.quodhypocncca  gcncrahsafficiatrcsfingiilas  iion 
minus  ,  ac fi  cirum fpccialis mcntio fadla  f uiilet :  &  aiiter  ilacucnti- 
bus,gc  neralis  hypothcc^  visnuUb  negoaoelttdeTetar»Ct,fi  vtiamfem 
rmgulaiemcxd^as ,  &  in  eafecundiun  fadas  notiorem,  eade  laaotie 
&cetera$omnescxcepeci$:  cum  ratio  hicnulladari  polllc,  obquam 
magis  hxc  quam  illa  cxccpn  dcbcat  inrelligi:  (i  modo  cx  numero 
earumresfingularislit,  qua-conrincnturinob'igationc  generali:  (c- 
cus cnim eft in his ,  quac pullunt Ipecialiter  obligari ,  nec contincn tut 
tamc  n  obligatione  gencrali ,  quacnm  menrio  haDeturin  /•  6,  cum fe^f, 
depigrtorih*  Ita^aeu  cui  in  fpcde obltgaiafucrit vnaaUquaexiihsce- 
bos,  poftquamalceribonaobligataingcnerefuenint,hic  in  pignore 
iftiusrci  nontampotior  crirnutprior  ,  quam(blus  ,  quii  in  gcnc- 
ralihypothcca  carcs  noncft  oonipif  hcnla.  Atquc  ad  hnnc  rcin  pcr- 
tinct  /.  2,  D.  qm  poc.  vbi  dicuui  ,  quod  quipnus  bona  onmiaaccc- 
pic  pignori  anc  hypothecse ,  poriot  iic  in  Feous  obligatis  poftea  in 
(pcde ,  licct  ex  bonis  aUjs  qux  debicor  habet ,  rcdigcrc  pecuniam 
pofHt:  quodtumfiat  pcrvcndicionem  rcrum  obligararum  ,  conie- 
quenter  prior,  quigcncraiem  hypothecam  habct ,diflrahcreporcrit 
rcs,  alijiu  (pccie  oblig.itas ,  vtcunque  ali.asresdcbitor  habcar,  alijs 
non  obliga.ca5 ,  cx qiiarmm  dji^adhone  ,  credicor podlt  con6cerc  &c 

'    .  habectt- 
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IiaWre,  qnodfibidebecur.  Padtliocvis&poceAasgeneralishjpo- 
thecc,  priorins  temporis?  nec  jus  qaac/ltum  creditori  per  hy- 
pothccam  (pecialem  poAeriorcm  auferriei  poteft.  Proccdit  hoc& 
amplius,  ctiamfi  generalihynothccrE  adjunilafic  fpecialis,  vtinrc- 
bus  alijs,qu£  ahcri  obiigaix  mnc  ipcciahccr,nihilominus  illcjus  ruum 
pignoris,  vigoregelTeraiis  hypocnecj^exetcenpoific  cxteg.tJCJefi^ 
rntrtk»  Scd  ica  vt  apparcat  cx  illo  ipfo  texca ,  (ententiaffleamefle  > 
liuiunijuris ,  aliud  auccm  «qnitaieni  fuadcretvtvidelicetin  A)cciali- 
terobiigatis  rcbus.priusexerccatcrcditorjuspignoiiSjqujcnfuffici- 
ant,  nondcbcant  porrigimanus  adrcs  qiiialrcri  obligararfuntfpc- 
cialiccr:  Hoccnimvolunc  Imp^.dum  aiunt.  i  .I^riorcmhaberexaua- 
lejuf io  omnibustfiimmonimttuin  jure,vi  dizimas.  su  tempenuidam 
eile|uri{clidionc;qu^  verba  denotam>i]nagiftiatu,qui  jusoicit,;  qui- ' 
tacemadhibcndamc(te,qiiia4lionemSeraianadcncgct,inics,quacia 
ftecic  altcri  funt  obligatat,maxi9ie',qui  &  cafus  efl  (i.  l,  i.)  fi  eas  fccun- 
duscrediror  poiridcat.R.cscas,inquiuntlmpp.intcrim  tibiprqfcspro* 
uinu^autciri  nonjubcbic,ideil,inhasresa^ioncSeruianam  non  da- 
Int.  £ttariodiaerntati$interhosca{us,fiiblaiic  hypothccagencralis^ 
6e,filiabeacadjun(Slara(pecialem,hxcnon  inepta  adfcrripoceibquod 
in  priori  cafu  nihil  cfl:,  in  9»  poci*  dirigatur  adio  hypochccaria:  quonia 
hypothccaaltcripofteaconccna,n6  magisaltcripriorinoccrcpotcft, 
quamnrcs  infpccic  vniobii^ata  ,  poftmodum  alteriobligatafuiflcc. 
Ac  ver6  vbi  aliqu^resin(pecicprioriruDCobligac;,easpouus  credicor 
Seraianaadlione  pet&quide venderedebet :  quoniam  qai  dupliccm 
hypochecam  accipicgenecalc&ipecialem ,  hocipiiim  agere  vtdemrt 
Vtlllaficfubfidiaria.  Vidcrur ,  inqua  hoc ,  fed  raciteagcrcj  quomodo 
Tmpp.in^/./.j.C.^^f  p/^/;.cam  conucntioncm  bcnigne  acccpcrunt&in- 
cerptctati  funt.aliascnim  hitaexpreirc  cum  dcbitorc  concradbumfuif> 
ki$  ipromerojureanteexcttflamhypochecam^ecialem,  adaliasres 
uinon  po(tcc,nec  hic  opus  eflet  ccmperarione  }arifili^onis.  Etigitnr 
contra  dJ.  2  .CJipiffiorsbM.n  6  p  ugnat  L2,D*Qitipotior.  quon  iam  i  n  pr. 
loquitur  de  cafu,quando  hypothcca  generalis  eft  (bla.  Sed  in  d.l.  2.  C» 
<^f^/^ff.tradaturdccafu,quocumcaconcurntfpccilis.Dcindcarapli- 
u$d»L2.  ^Htjfet.nonfUgnztiinvers.  j^i^<atyJr4.\bidicitur,fccundum 
nontam  potiorem ,  quampodns  e^l3am :  quoniam  eft  iUe  cafiis, 
vbi cxprcfTe ,  hypotbeccipecialii^neralis adjedla in (ubfidiumfiiity 
fibonaipedaitmobligat^^ponfiimfierent.  £rperfiftoenimin6nieii> 
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inquaJCcusinluscerminis  ,  quibusDccuniam  Acccpcurusquardam 
tespignoiiobUgftttefat,(idciiimperaeftinadohemibiint€lligit^ 
italoquinir  JCtus  intiiitacontradlns  prindpalis « ^infucuLttm  coUa« 
tiiseft,&abaEbittiQi4reiiaspcndec,qttO£^»e^&effcduinfpc(5bo» 
no  tamrcs  verebbligata^quimdcftinatapignori  cllc  vi(ictur)refpon- 
dct,co  temporcpignoris  obiigationcmcontiatlam  vi  Jcri,  quopccu- 
nianuracratacft ;  vtvidcl.intdat^qu^illiuslociprmcioahsquacftio 
cft)n  qujeieseKdeftinacis  pignori,  alienaiaBfuecint,  casunc  onerepl- 
gnorisadempcoremtcanure .  6c  rcs,  jamantegpecu&ianumetatetur, 
•  vendicas  ,  pollnumcrataeainobligationcnonclle,  vccunq-,pignori 
jam  antc  ooligata: ,  aut  potius  delhnata:  fuiffent :  &  yzinf.d.Lpcn.jC 
ait, quas  rcs  adhuc numcracionis  tempore  in  bonis  dcbitoi  hab ucrir, 
expignoritcnencur.  £chincv.infercurad  noftrammatcriara,li  antc 
immerationem  tes  alteri  fuerint  ob  liga  t; .  hunc  e  ifc  p  i  i  orem  &  p  o  tio  • 
remex  nepc  di^taratione ,  quiainpotclUcefuitcjus,q  rcs  pignoride- 
dic,velpotiusdeftinauit,pecuniam  accipcrc  vel  no.  Aliud  hicadden- 
dum  cft  cxemphim  cjus  conditionis,q'iar  in  potcftate  dcbitoirs  no  eft: 
^  txdA.(iuibAlneHm.^.fedctJi2.QtnffotiQr.Hcicsvro\c'^xns<^\x(i^ fub con- 
dicionc  ca(uali  reli^eranc ,  pignori  rcs  quafdamlegatario  obligauc- 
m»&ca(35,ancegc5ditioexitfcerec,pignotidedcratSempronto,po- 
ftcacxfiftcntecondicioneilegatarium  poriorc  cnerc^ondemrjQuod 
fupradiibedodrinrpconuenit  &idconotaiulumcft, quoniampet 
huc  textumrtfucatur  opinio  Inrcrpp.  quos  rcFL-rr  &  fcquitur  l^f^nz.. 
jr.j.memh.2utmpU4t,  i^.t'«y^/f^ifAwrquae:.iltimanr,fih.rrcsbuna,qux 
ex  conftitatifMelnfttni«/.l.CeMmMJ!r/f^4/.lcgatai  ijs  obligata  func, 
pendenie€onditione,(ub  quaaliquidrelidhim  c(^alienaucrit,condi* 
tionc  li  cc  t  poftea  exiftcncc ,  legacanumea  vindicave  jurc  pignoris  HDit 
pofte.  Quodfiitacflct,neccflari6  fequercnir.anteexfiftentem  condi- 
tionem ,  pigi ioris  oblrg.xtionem  rcb''  rcftatoris  no  inhxfifTs.-,  &c  qi  non 
tcropus  lcgati  aut  mortis  tcitatoris,tcdcxiiftentis  conditioms  lit  mipi- 
dendum.  rotro  fi  pignoxisobl^atio  nonc  in  hsefic  rebus  »antc^  conr 
dicio  exfiftccet,&tts  ante  fineonere ,  pocueriic  obIigari,ruTni$  nece^ 
ikci6£bquitur,q»ezdem  rcs  pocucrinc  libcrc  alccri  incerimobJieaii^lca 
vtille  quantumuis  conditione  poftcacxfiftcnrc  ,  Icgar.irio  ntratiiniS 
potior.HocveropcrfpicucfalfumeffeprobaftunicxhadcnusdidWs, 
fiquidem  in  hcrcdis  poceftatc  uon  eft ,  an  (ic  dcbicor  ncc  ne,  &  an  con- 

'  "       •*  _  intcrcit 
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Itltecefl;}  anexprcflc  rcs  abliacrcdc ,  antacueaLcgcfintoblig^tac. 
confequcntci  igiturfairumcft,     res  obligataraLcge  poninrinrerim 
iibcic  &iiiic  oacic  aliciiai  i ,  &  ica  Bicko  ha:rcdis  cum  injiiriaig|rajgrii 

kf|(oniniiion  rettotialikuc:  hioc^srttiffis ,  q>  Icgatario  ante  euitet^\ 
ti|lxfcon<iitionis  mortuo ,  lcgatum  dcHcit,  ncc  ad  hxrcdcsejiisaaill^ 

tnittitur.  Vcnim  i  .fi  non  fit  ict loriaClio  guo  ad  tranfraiflioncm,non 
^roindc  nuJlo  modo  &  quo  ad  nulium  cincdium  ficri  tranfmilHoncm 
v^oiofcqmcur.  Dcinde  viuosc  infcrrurinoi^ficretrocraffUo  condicionis 
inlcgatis ,  £rgo  res  jp  Icgatis  oppignofatainceexfiAeiiKfltqBndido- 
BemtlibcrcaliaianattcobligariaHj porcd.  £tenimlitetin/.^0//0r.i i.. 


 icaatoadljg:iptacft,nocfl:inpotcllaiciia^- 

<icidis,ao  obliganiyfit  nec  nc ;  Et  fiiyain  p  r .  cap  .p  roKiiiii jiims,  g>  ctjam  * 
.  in,iiicccrto,qui  non rccrotrahitur.idcm  obtineatjEtigituci||mjCti»  . 

*■  jf.      lefpondcbimus,  obligationcmpignorisrcbuscffic.icitcrinhaetci^l^lB. 
tcmporc,quo  pignus  confti  tutum  cft,imc  cxpi  c/Tc  fuic  tacitc,ica  vt  cx- 
.  jndcicslibcrc  uccalicnaniKC  alij  obhgari poihc,&conditiocxiftcns 
■'  •  fadac,vticgacadusquoainqj.ilio,cipendcniccon(Iicioncpign*acce* 
;   '  pit,podoriIt}8eseinquoqiintcrijnaiicnatapSeruianiadion£dquo« 
•  .  V  cunqipoflcilbisevindioarc  pcnit.EchScfiententjaniincdESffiiid^  non 
dubito,^  qua  focit,  cj)  ipfc  T^e^n^.ei.-part.f.memh.^.ampltat.  tj-.  diifcrc- 
d.-Erationcmjintcr-stcjumqicaiiirn ,  quoinporclhucdcbiroriscftvcJ 
n.ofil,anobhgeiur,cxDd.hacrcddK,  ^  vbipciidctavohmtarcp.irtis 
,  iii  4(a3UCdJtis » an  lu  ob  liga  s  •  non^r  t^  contraAus  vcru  s ,  ^p  o  1 1  u^i 
ntidai^coiKrahcndotra^tus:  ^ verinimc  dicic,  <^  cx  fupraciucis 
Tcxtibiisproba^.  fichincctiampocflimi ranodecidcn diM^/^M  t.$,tf 
.?.^.'/^«7r,vbijpponunruroDlig.ita  ,  qu.i:quisin  finulnm  coTidu£tum 
inucilurusiilaturusciTcr :     i.  lpondct  jCrusLucacoieeumfoicpo- 
dorcra.cuircsi)Iarantc^fuilIcntiiuiccta:,purefucrur:tcbhgr.tu:.  Fiuc 
^  «'jvli^  poteitate  dcbitoris,  ao  fcs  infetrec ,  ncc  nc:ft:  tancoin.tgis  id  pro- 
•w  -r^iwfe^  'mdJA  \  .§.  2'  non  proponitur hypochccadcicrniinataadres 
'.'-^f.  ^'"illwy^ktiquafigcncralis&ccrccmdcfinitaniperinftrcndis:  quanij 
nondubiranmidcmicrpondciCjVtcunqucdcrcbuscexrisinfciendis 
v^j^qjinM ti^^j^J^tf;  Xumc3(.ia^ioucjAm4iC^a:  nccn.obidputuita.gi 

■        H*».'.         ^  P  P  condudor 


ife- 


Pign.  Et  Hypot. 

conduiflorvt  res  cas  inferrci.-tum  cx  ca  quq  in  d.^.i  .proponitur,quod 
ifta  hypot hcca  non  nafcatur  ex  conucntione ,  kd  cx  fadto  fccuto  illa- 
tionis  ,  &:  piouidc  eum  ,  <jui  rcs  eos  antcquam  infcrrcntur  ,  quK 
cft  fola  hynothccx  caufa  ,  pignoii  acccpit  ,  poriorcm  cflc  opor- 
tct.  Equicicm  non  cft  in  pot.  Ihitc  dcbitoris  ,  quo  niinusobhgctur 
cx  conduifti  onc  qua:purc  contra<5ka  propomtur j  &nudo  confcnfu 
conftituitur  :  Ccd  diuerfa  &:  diftmdlaa  contradtuprincipahcftpigno- 
tii  ob.igMio:^»:  ratio  ida ,  an  indcbitoiis  fir potcftate  &:c.nonad  con- 
tradluni  •  li-icipidcmlohirhodo,  lc  Jctjam&  non  mmiis  adhypothc- 
cam  i!S;  U.pc-"  cj  initam  conucntioncni  pcrtinet :  cum  non  aUo  cafu 
ratio ». .  concludat  ,quamquo  proptcr  contr  tlum  hypothcca  obU- 
gatur,  i*^j[  fa*obUgatioprmcip.ihscumaccciroiiainpotcftatedcbito- 
risnoncft.  Vbicf)im  nocfoUmi  ctjaminpotcftatc  dcbitoriseft,  an 
rcs  fir  hypothcca:  obUgata  nec  nc,  quia  contradus  princip.ihs  fine 
hypoiheca  cftc  potcft  ,  cadcmratiomihtat  y  vtiUc  potioi  nt,  cuircs 
purC  obligatahiic,  cocuircsquafitantumpignoriEiitdtftinata ,  vt- 
cunqucobhgatioprincipahscfticaxfit ,  &non ampUiispcndcataYO- 
luntarc  dtbitof  is;  Et  cu  dc  obUgatfone  hic  pignoris  traCtcmus,5c  quis 
incojuspori^habcat,  tantom.igisinqu.\;ftionchac,attcndcndumvi- 
dctur,  an  in  potcftatc  debicoris  lir,  vt  rcs  llt  pignori,vcl  non  ih  obUga- 
ta.Ethxcquidemad  hancquarftioncmfufticiant.Fruftraaut  hicaqui- 
buiUam  attcvtm cap./ipro tec.vt.de refcrtpt .  tn  AV.cx  quo  vidctur  poftc- 
riot  potior  elle ,  hcct  in  potcftarc  prioris  non  fit,  an  id  hcrct  ncc  ne,de 
quoibiiradatur.  Suntn.calnsomninodiucrfi,  6c  PapaplcniiTimam 
porcftatem  habct  conccdcndi  bencfi^cia ,  qui  crjam  pcr  conccllioncm 
poftcriorcm  purc  taCtam,  pnorem  condition.i.tam  rcuocani'  inrcUigi- 
tur:  &:quiUbcrcpotcratinhibcreinis,qui  juscUgcndihabcbant  ,nc 
inpriorcm  bcncficium  conterrcnt. 
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yldl.\2.^.i.Qilipo!. 

PRiorirasifta,dcquadiximusrcftringiturad^conrra<flumfiiperquo 
pig.nus  ptuis  acccptumeft  ,  nonautcm  porngitur.idahoscontra- 
6tus,qui  fuD  codcm hcct  j  ignoi  c.lcd  puft al los ,  quibus  eadcm  rcs  pi- 
gnori  data  fuit ,  initiA  ccl'.  bran  f aciunt .Er  potnit cllc  diibitandi  ra- 
Uo><J>  vidcbatur  duu  cotractus ,  cum  codcm  &  fi.p  codc  pignorc  initi, 

ccnjun- 
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^iingcndi  cfle,vt  poftcrior  a  J  priorcm  aut  viccucrla,quo  ad  jus  priori- 
xatis  trahcretur.Sed  in  conrrarium  apcrtacft  decidcndiratio.quod  il- 
li  funt leparati  c6tra<5bus,  E(i ifla decifio  xnl.creditor.i  i.^.fltdem  ^-Qui 
fot.Tiii*  hodic  Macuio  contrahit ,  6c  Stichum  fcnmm  accipir  pignori: 
cras  idcm  pignusobhgaturSempronio:  pcrinde  Tiiius  fub  cadcm  hy- 
pothcca,mutuum  dat  Ma:uio:Tuius  quo  adprimu  contra£lum  Scm-^ 
pronioprior,rcdquoadfecundum,poftcriorcft:.Si,inquu  JCc^idcm 
ois  crcdiderir cidcm,  antc  &  poft Sempronium.  inpnorc pccuniapo- 
lior&prim^^jinlecundajpoftcrior&rcrtiuseft.Idcmtraftatur&dc- 
ciditurin  cadem/.  i  .r.^./^rt^/w.^  .(aliascftinitiumnouacLcgis)  Quipot. 
Titius  crcdidit  Mxuio  ccntii  fub  pignorc  fundi  Tu^culani,  mox  idcm 
dcbitoracccptis.iScmpronioquadraginta.cundcm  fundumciobli- 
gauir,tumacccprrsa  prioricrcd]toreTitioaIijiccnnmi,&pnouatio- 
ncm in  vnam fummam  vtroqi  dcbito  contraflo ,  rurlus  cundcm  fun- 
dumTitioobhgauit.  Quarrirur, quid  |urisTitius&Scmpronms ha- 
bcintinfijndo.Ecrefpondct  jCt',pofti'quidcmTitium(ceflantcdc- 
birorc)rotumfundumvondcrc  ,  icdita  ,  vtprioritantumcontra<5tu 
crcdirampccuniamexpen(.imfeiar ,  nonvcroctjamalrcrameam,  ^ 
fecundoloco&  poftScmproniimicrcdidit  ;atq-,itaprefium  cxvcndi- 
tioncfundi  rcdadum , vlI  lx  purio  Titiustantum  quantum laris  cft, 
inprimamfummam  imputabic,  rcfiJuum  autcm  &qiiod  fupercft,  vt 
cftin/.^.§.rcftituct  fccundo  ,  &  nimirumSempronio .  quiTuiocjuo 
adl;.cundamabcodatam  pccuniam  ,  potiorcft.  Iraqjfipictuim  quo 
rcs  vcnditacft ,  conficiac  C  X  L.  ccntum  tantum  fibirccincbit  Titius, 
rcliquaXL.Scmproniotencbituricrtituerc.Rariodubitandi  cftcpo- 
tcft :  Quod  cum  nouationcfadla ,  vti.iq;  pccunia  prior  &  pwftci  ioi-,in 
vn.imfummam  fucriticdadla,  no  vidcaturcomodcfcparatioit.^infti- 
tui  poftc ,  vt  in  vna  parte  prior,in  altcra  poftcriur  Titius  liabcatur.  Ra- 
tio  aiitdccidcndi  quoniam.vt  //^.y?^.plunbus  diccmus,  fumo  jurc 
nouationcfacta  ,  Tituis  juipnoritatJs,etjara  quoadpccunianipriijs 
cicciitam  amiicrat,quiap  nouaiionempignoraHberantui7.;/w//r/a//<. 
i^.deneuat.  Scd  xquicitis  imuitu  receprum  fuit,  vt  nouationc  f.i<ft.i,& 
rcpetitis  pigworib^^ijfdcm  jus  prioritatis  mancret  filuum  credjtori, 
hoccoloic ,  quafiin  locum  fuiipilus  &  fibi  ipfi  fucccdcrc  vidcrcrur.vc 
cftin*^./.  I  z.§.5'.y//wf./.3.«-!/.Hoc,cum,'cquitas  fuafi(Icf,iion  fuit  extcn- 
.dcndumadpecuniam  fccundam  ,cuminjuriacredirorisalrerius,  qui 
ante  pccuniam  dcdit  &  pignus  accepit:  &  (atis  cft,fi  no  obcft  acditori 
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nouacio  in  prcunia  primum  credica,&quo  ad  hac  falua  ci  manetpno- 
ritas  :  &quodinlocumfuum(uccedere  diciturcrcditor ,  nccdcbet 
necpotcftaliterintclligi ,  nifiquoadpignoris  jus,  quodhabuiiantc 
nouationera ,  vt hocipfi intcgrum  confcructut ,  non aurem .  vt  in pc- 
cunia  poftea  crcdita,jdcm  confcquatur.  Qua  autem  attionc  pccu- 
niamreiiduamex  venditioncpignorjsrcdaftam  ,  credirorfccundus 
conlcqui  potTit ,  aii  in  faftum  a£l^io ,  an  hypothecaria  vtihs  ci  compc- 
tat ,  trac>auimus//^.^r/f.inmateriaSeniianxadlionis.  Quoniamigi- 
turjuxta</./.ii.  §.  j.  Qut ponores.cxcdkor  iUcprimus,c]ui  vendiJirpi- 
gnus,tanrumpccuniam  quamprimocrcdidit .  potrft  iibirctincrc  ,& 
quodtupcrcft  creditori  (ccunao  Scmpronio  rclbtucrctcncrur  ,  fic 
nincjvt  Scmpronius,  vt  conhrmet  jus  fuum ,  &  vr  in  rc  tota  potiorfrr, 
non  tcncaiur  Titio  olfcrrc  omncm  pccuniam  quamcrcdidit.lcd  can- 
tumeam  quam  ctctiiditpriori  loco  :  quoniamquoad  hanc  quoqne 
tantum ,  piior ,  in  ichqua  pofterior cihquod  tradirurin/  <}MarebM»r. 
iQ.D.  Oy.porwrc^  ,  vbiiccunduscicduorprior&potiordicitur^  (Ic 
inhypcrotiia  i  vtrcClc  rlorcntinuscodex,  malcautcm  vuigatus,^T^o- 
theca)  Itacnimfolcbaatdcbirorcs ,  quij.amrcnvobhgaucranr,ncin- 
currcrcnt  crimcn  ftcllionatus,  fibi  caucre ,  vt  prolicercniur  fc  rem  ob- 
hgarc,quanticaphiri$clHt>juxta/.e^^**.  i  $.%.vlt.depta^fiortb.  Atque 
karcsfchabct  indcbiro  plancnouo  ,  quod  ctcditor  primus  polica 
contraxic:fircus  fi  fit  dcbrtum  acccfforium  &  quod  a  primo  dcfccndar 
auc  dcpcndcat,  vcluti  vfurarum  :  nam  quo  ad  has  prmiusdcbirorpo- 
tior  &  prior  Iccundo  eft ,  &  manctt/.  /.     .tr.fin.  &  plcnius  doccrurin 
/.  Luctus  1 8.<-o.5/.;//.vbi;ncptacft Accur!iiobjcciio,quod vtidcbitor 
facercpohcft^ncd.bcat,  non  habeai  creditorjusprioritatis:poilirau- 
icmdebirur (  ducndo loirem,faccic, nedt beatufuras.  Etenim  ndi- 
cuic  h.vc  '.iii;ulaiS:LL.adconmioJatur ,  quxde  lonqc  aliafacul- 
Utcioquuniur:  cetcroquinfolutione  omnis  ubliga- 
lio  &  omne  dcbitum  perimitur. 


CAPVT 


L  I  B  ■  R    Qv  A  R  T  V  S.  ilM 


C  A  P  V  T     I  V, 

K^mpUui  de  KeguU ,  qncJ prior  tempre ,  fn  p* 

tior  jure. 

1 .  Prior  ejl,ejMi  licet  nttde  conuenit  de  pi^n  ore. 

2.  hemcfHe pnor  eftjicet non  connencrtt de  vendenda. 

3.  !tem licetanofi domino prtorfignns 4c:eperit. 

4.  ty^dl.i  ^.QHtpottores. 

TRcsampliauoncs,fitaenim  appcUaii  pofTunt)  hujiisreguIrEda- 
bimus  hoccapitc.Piimacft ,  proccdcrc  eam ,  licct  luuie  conucn- 
ttim  dchypothccacumTitio  ,  &  poftcadcmrcsScmpronio  tiadita 
fuent:nihilominuseiiimTitiuspra:terturScmpronio&ccflanrcdcbi- 
torcinftttuta  acflionc  Scruianapignoraram  rcm,  Scmpronio  aufcrrc 
&  vcnderc  potcft  :  tcxtuscftin  Lcreditor.H.  (ilhsl.Jiprtor)^.vlt.in 
fn.  ^  inl.\  4.  ^w/  pot.  Et  ratio  hujus  rci  percmroi  la  cft  ;  quod  iuxta 
fupra ctadata  ,  conuenrio  ro!a&nudacitrarcitr.idirioncm  ,  pote- 
ftatc  Edic^i  pra:tori$  ,  afficit  rcm  ,  &  jus  m  rc  parit  crcditoii.  Et 
traditio  rcipignoratx  quomodoconftituitur  contratVusrealis ,  pro- 
prios  fuos  clfcftus  ,  inprimis  quo  adadioncspcrfonaJes  ,  pignora- 
tiriam,  dircClam  Sccontrariam,  habcf,  Scd  nihil  pritrogatin.ttri- 
buit  quoad  jus  pnoritaris  aut  moucndxm  pra:  cctcris  a^lioncm  \\y- 
poihccariamrnili hridl:enus,vtlib.5.diximus,quodcuircstradiia  fuit 
amiftapofleftlonepotcftcoucnirc  ftAiim  rci  dcicntatorcs,  nccciobij- 
ci  poteftcxaifationis  cxc<rptio:  Et  hucrc^crripotc^,  qin  dlulbnianus 
ZM in^.ItemSerut.zra  fnji.deac^io  .quod  quu  ad  achoncm  h;.  pochcci- 
ria:n  interpigniis  &:  hypothccAni  nihil  iiucrht.  v^u.iin  dmcrfum 
obtinctin  vciidirionc&.ili|scontrddlibus,cx  qviibusnon  ji.>kn:ic,rcd 
tan-umpcrtonaIisa<ffcio  adquirituv:  Exquufit,  vt  fccundus  vcnditor 
cuircs  ti.iditacft,  potior/itc<»,  cai  rcs  pn  >s  t.ir.tunivcndii .  hiit,qua 
dcrctr.ictatur  im  l.e^uottes.iy  ('od.de  'v/  v  /tdtcM.  Aif  ri  a;u  rit  o 
eft,quod  pr  v^rlitii:  ponor,  q.:ipn'.'S  dchy^..  il;fca  i^-oniv..'j:.  iit  JL 
nonadjcftumf:r,vtcircni  vcminc 'ii;  icr.Qu:;  1;  I--  rcii*.'-  :? 
ii^.^r*^.  circa  efletttum  tcrri»nv.     '1 ;  vr:!..  ' 
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non  omnino  dcficcre  hic  omncm  rationcm  liubitandi :  &  vtique  non 
indignumhoc  cenfuit  refponfo  liio  Papinianus((iut  Marcianus)  m/. 
credttor  \  t.(z\\isc^l.(ifrtor.)%.vlt.(jm pr/or.Ratio vidcturfoiidaedc, 
quod  pignori  jus  vcndcndi  incll ,  ctj.im  fi  nihil  dc  co  fit  adlum ,  pcr  ca 
qua:<^./?C(?difputauimus.  SedjCtusin</  §.  t;//. aliavtirurrationc& 
hacnimirum ,  quod  potior  lit,  qui  tantum  conuenit  nudc  fuperpi- 
gnorc,Ucct  altcritraditapoftcarci  fucrit:cjLia:fanc  comparatio&ifla- 
tiopaulorcmotior&:oblcuriorvidccur.  Anca  rationc  hocmfertur, 
quodquipcimiititvcnderc,  hociplbpcrm-.lilfcquoquc  ccnfctur,  vt 
poffcirionemadprchcndercliccat ?  quxin altcrocafu  transftrturpcr 
tradicionem:  an  potius  fimpiicitcr  hoc  voluit  figniflcarc  jCtus,quod 
folaconuentio  dc  pignorCjextcmporejusprius&Tporiustribuat  ,et- 
jamfi  nccdc  vendcndo  pignorc  quidquam  cautum  nccpodeflio  rci 

5  pignoratx  fucrit  in  crcditorcm  translata.  Tcitiaampli.itio  cft  ,  vc 
proccdatrcgula.ctj  imfi  non  dominusrem  pluribus  diucilotcmporc 
oblig.iucrit :  n.im  &  hicpotiorcft,  qui  rempr:ushypothcca:acccpit. 
Inrcllii;imus  aurcm  hic  cum  non  doninum  qui  bona  fidc  pojlidct 
rcm  t.imquam  fu.im ,  & altcri  itidem  bona  fidc  agcnti ,  rcm  obligat, 
cctcroqum  oblig.itio  pignoris  non  conftituctur.  £t  r.itio  hujus  anv- 
pliationis  cft perlpicua ,  quod pra;tor  tuetut hocpignus &  h uc  crcdi' 
torcm  ,  pcr  quali  Scruianam  non  minus  ,  quam  ipfum  dcbjtorem 

4  pcr  aftionem  Publicianom  tuetur  l.ft  ab  eo.  i  i.tit Dignonh.  Et  cft  tcxtus 
in  l.finon  <jW/;>;;«.i4.9«/^e'/*r«.quxtradataciiondonimo  :  non 
quodali ud  fit in  domino ,  quod  non  nili  incptc  quis  indc  mtcrat :  fcd 
quod  vt  cx  feqq.in  4.  apparct,aliud  cft,ii  vnus  nondominus  duo- 
bus rcm  pignori  oblig.ivci it :  aliud  fi duo non domini kI  1  ccci int :  Et 
tota  h.\:c  nolVra  traifVatio  cft  de  vno  eodemque  dcbitorr,  q^.ii  pUtribus 
vclduobusrcmoblig.avir:fi:dadcxplicationcm</./.  i^.diikrcntixra- 
tiopaucisattingendacft:  Nimirum,  quiratioclt  Publitiano;,  cadem 
eftSeruianac^./.  S.i^f^/^;;.  A^quin  vbi  vnusnon  dominusrcm  vcndi- 
ditduobus,  illepotior  cft  in  Publicianacui  piius  rcs  iraditafuit :  vbi 
autcm  duo  nondomini  vcndidcnint.illc  ponor  eft,qui  poifidct/.y/l«tf 
tii4ieT/).().^.fidMohH!.^.de  Puhlic.  EigoaJcundcmmoduminScruiana 
adionemoucnd.x ,  (ivnusnondominus  duobusrem  obligauit,  illc 
ponorcft  cuiprius  res  oblig.itafuir  ( conuentio  cnimpignorisindu- 
titjusinrc,  «SchjCtcnus  tancumopcr.imr  quantumtradirio  cxcauia 
vendKionis;finduo  nondoniiiucandera  rcm  dxuerfis  oblig  iucnnt, 
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Poflidcmis  caufa  potior  cft.vt  in  terminis  refponfum  cft  in  tiiH.li^.aui 
/^Etvtriufq;  ciccilioniscadccftratio:  quodnimiiumvnusnondo- 
■/hinus,  & qui  icm  bona  fuic ( ponamus  cnim  ita)  tencr , vnum  tantum 
jusinrchabet ,  cujuscfFcduscft  vfucapio  pcr  continuationcmtcm- 
poris,cum  cctcris,qua:poflcllionembonxfidciconlequuntur:itaque 
torumhoc  jusquod  habct,  vcndcndo,  prioiitraditione  tiansfcrtin 
accipientcm,vt  nihil  habeat  quod  amplius  in  fecundum  conferre  pot 
fit :  &  proindc  illum  in  PubUciana  coucnit  cfle  potiorem.Eodem  mo^ 
do  vnus  non  dominus ,  obhgando  rcm  Titio  priori,  omne  jus  in  cum 
confcrt ,  quod  &  dominus  vcrus  in  crcditorem  transfcrret ,  quantum 
fcilicctper  obHgationcm&  ncxumpiqnoris  folct&  dcbetexratione 
juris  traasfcrri:  vt  &:  hunc  potioi  cm  eite  oporteat.  At  vbi  duo  non  do- 
miniduobusrcmvendidcrunt&:  tradidcnmt.cumparproponaturcf- 
fc  vtriufque  jus,cci  te  jus  vnius  ab  altcro  non  dcpcndeat,conIcquitur, 
Vt  &  arqualc  lit  jus vtimlque  accipicnris ,  nec  alter  altcro  Cc  potiorcm 
prxtcndcre  pofltr  in  Publicana,&  ob  id  poflidenris  condirio  fit  meli- 
or.Qua:cadcmtatioeftin  rc,quamnon  dominidiueriispignohobH- 
garunt:  vt&hicpotiorfitquipoflidcr,  iuxta</./.  14.  Qutpotiorfj.At- 
qu.xita  ,  vbiintcriUos  duos  controucrfiacft.Sicnimneutroillorum 
poftidcntc  quaeratur  dc  adionc  moucnda  contra  certium  ,  detcndi 
tunc potcft,cum potiorcm  & ei  potius Scruianam  danda cile ,  cui pri- 
us  rcs  tradita  fuit;quod  in  quxftione  dc  Publiciana  ftatuut  Dd.&  pro 
conciliandis  textibus  ad  iftum  cafiim vctcmnt l/iearcs.}  i  .^.vltMait. 
fwp/.  idcmquc  in  Seruianaobtincrc  cenfcnr.  ^fc.^lS^r/.  c^cr/m  /. 
^.i.\.depHbl.Ail.&tnd.l.  i  ^.Qjttpotiores.Qn'^  8c  nos  latecontranugas 
& impuacntiam  Fabri zd{em\\n\JisTra^.deatiion.th.i2Jt/p.^.(f< in  e.v- 
ercitationtbui noflrisaddecadem%j,cap.7.t.t:^ 9.  Autcn quis cxiftima- 
nerir,  intcrmmishis ,  quibusduonon  domini  diucrlis  rcmeandcni 
pignori  dederunr,  fi  tcrtiusrem  poflideat ,  potuncm  forc  cau- 
iam  occupantiSjiuxtacaquac  diximus  fupia  in  cafu, 
quo  vtervtro  priorfit ,  non 
conftat. 
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habcre,  quodfibi  dcbctur.  Facithocvis&potcllaigcncralishTpo- 
thccae,  &  prioriras  icmporis  ^  ncc  jus  quxlitum  creditori  pcr  hy- 
pothccam  Ipccialcm  poAcriorcm  aufernci  potcft.  Proccdit  hoc& 
unplius,  ctiamfi  gencrali  hypothccae  adjundUfit  (pccialis,  vtinrc- 
bus  alijs,qu£  altcri  obhgat  a:  mnt  (pccialitcr,nihilominus  illc  jus  fiium 
pignoris,  vigorcgertcraiis  hypotnccarcxcrcciipoirit  cxleg.i.C.dept- 
^n»rth.  Sed  ita  vt  apparcat  cx  ilio  ipfo  textu  ,  (ententi.am  eam  cHc  l 
lummijuris,  aliud  autcm  a:quitatcmfiiaderc:vtvidchcetin|[pcciaU- 
tcr  obiigatis  rcbus, prius cicrceat  crcditor  jus pignoris ,  quat h  fiiffici- 
ant,  nondcbeant  porrigimanus  adrcs  qujcaltcri  obhgatzfiintfpe- 
ciahter:  Hoccnim  volunt  Impp.dumaiunr.  i  .I^riorcm  nabcrcarqua- 
lejusin  omnibu$,fimimonimirum  jure,vt  djximus.  z.  tcmperandam 
cfie  jurifdic^onc^qu^  verba  dcnotant,a  magiftratu,qui  j  us  dicir,?qui- 
tatcmadKibcndameflrc,quiadUoncmScruianadcncgct,inics,quxin 
fpccic  altcri  funt  obiigatac,maxime  (qui  &  cafus  cft    /.  i.)  fi  cas  fccun- 
duscreditorpoiridcat.R.es&as,inquiuntImpp.intcrimtibipr9(cspro» 
uinciq  aufcrri  non  jubcbitjid  eft,in  has  res  adlioncScruianam  non  da- 
bit.  EtrariodiucrfitatisinterhoscafuSjfi  folafithypothccagencralis, 
&:,fi  habcat  adjundam  fpecialem,hxc  non  incpia  .adfcrri  poteft:quod 
in  priori  cafu  nihil  cft ,  in  (j>  poti'  dirigatur  .^dtio  hypothccaria:  quonia 
hypothecaaltcripoflcaconccfta,n6magisaltcripriorinoccrcpoteft, 
quamfires  infpccie  Ynioblig.ira  ,  poftmodum  aJteriobligatafijjflct. 
At  vero  vbi  aliqu;  res  in  (pct  ic  priori  funt  oblig.it^,cas  potius  creditor 
Scruianaadtione  perfcqui&  vendcredcbet :  quoniam  qui  dupliccm 
hypothecamaccipirgeneralc&fpecialcm ,  hocipfum  agcre  vidctur, 
vt  ifla fir  fiibfidiaria.  Videtur ,  inqua  hoc ,  fcd  r.tc ite  agcrc  j  quomodo 
lmpp.in</./.^.C.-!^f  f/^w.cam  conuentionem  bcnigne  acccpcrunt&in- 
tcrprctati  funt.aliasenim  fiita  cxprcflc  cum  dcbitore  contra£tum  fuif- 
fet ,  ipfo mcro  jurc  antc cxcullani hypothccam  (pcciah-m ,  ad  ali.-is  rcs 
iri non poflct,nec hic  opus cffct tcmpcrationc  j urifdiclionis.  Et  igitur 
contra d,l.i.C.depi£norihw.n6p\igniLtl.2.D.^^rpotior  quoniAminpr. 
loquiturdecafu,quando  hypothecagenerahs  cftfoia.  Sed  in  d.l.2.C. 
dcptgfj.Udi(^^imQc  cafii,quocum  caconcuriitfpccilis.Dcindcarapli- 
Uid.L2.  Qutpet.^nonpugniZiinvers.  .^«ody7M.vbidicitur,fecundum 
nontam  potiorcm ,  quampotius  cftc  loluni:  quoniam  cft  ille  cafus, 
vbi cxprcftc ,  hypotbcca? fpcci;di ,  gcncralis adjcdla in fubfidium fuir, 
fibona fpcciatim  obiigatanon fufliccrcnt.  Ec  perfifto enim in  fcntcn- 

tia, 
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tta,quam  ad  TrmiMpfffi.defcndii&c  iequork^tionenii/ili.Cujadfy 

quam  lcdionetn ,  &  Ruflfludus  annorauic ,  &  in  ccxrum  recepic  Halo* 
andcr.  Itacnimhabcmus  cafum  hypotlieca:  generalisexprellapaifliG- 
ne  in  lubridiumacijedbc :  Nugacur  axxttmFaber^.conjeii:  \y  vbipro 
cv/<?«Avir4fiibfticuic,  emshiM,  Ecenimnicioniscft  ,  vcfpedaliiu^ 
pochcca:  pocius  infubndiumadiiciatarg^ralis  ,  quanivicevecuy 
quodexlr«flionc  Fabri  cfficitur.  Dcindecxnlicarioifta&cafusqucm 
Fabricorruptioefficir,nonconuciiumcnci  jCti,qui  vtiquccafum  il- 
lum  {ccundumint/^/^jir0<^/ir<f.conncdici3c  compatatcumcafuillo 
quieftin  ^./r^.vt  onialno  appareac>eiimduas  ipccies  hypochecx^ 
aci3dispc<^(Mietevolllifle:alccram,  cujus  vicrcdicor  prxferxeciitle- 
cundo qiii  accepir  fpecialem  ,  &quxlcilicficll  hypothccagcncrah'»- 
{Implex  Ibla  inpr.iititJe£.t.iketAm,  cujus  vi  crcdicoir,qui  cim  acccpic» 
Dpnpccftniir  ^cuni&i  ^tuehypothecageneialiscoti^ndaxiim 
^dali.eft  ^  Sc  oondicionaca ,  fi  ex  ^>edali  debinua  teiiigl  non 
pofllruramq; conjundioncm  &:  quafioppofirioncm,  arguunr  vcrba 
Quodfiea&c. quacrclationem habcnc ad  caium  pnmum ,  & cfiiciunc» 
\tverbac«/^4^4.  fint  omninoexplicandadc  vmueiiisbonis,^uo- 
|Eum  obligacio  confticuir  hypothecam  genecalem.  £tniminim vrhj^- 
pochecr  generilfs  prxferrur  creditor  habenci  hypochecam  (pecia- 
lem.juxca^r./.  nifiica  conceptafic  hvpothccagencralis,vtproponituc 
mvers.Qiiodfiea.  Qux mihi omnuH> kntcncia  vdccur cill  JCti.Et  cti 
lediotiem,quam  cueoc^^a^/tr/r  qiuedam  Edidones  agnofcant ,  rae* 
ticoeanugis  Fabriprteferenda  eft.  Ccccroquinfi  ifla  me  nonmoue* 
rcncira  potius  cxplicaremtcxtum  ,  (ccundumaltcrani  kc^lioncm  ^^*- 
ncr.ilacr ,  vt perceterahons  intclligantur  qu^cdam  rc$  iingularcs ,  qu.c  a 
gencxalihypothccainicio^eruncexceprxjicdpofteafubeacondirio-- 
jie.  fiKQcmlis  hypochecanon  (ufficiac,  in  iiiDfidiamfimtobligatarv 

nvmerarc^explicacio  BaUimd.  i  2.  cui  (ane  injuriafacir  GocKof. 
laiccuralcgiflcjCWtrfi^i^^/rf.vcnugisFabri  cum  faciatadftipulanrerp,' 
Baidemqi  fuit  icntericia  Accurfij^K^m  add/  z.C.^ut votures.  nocar,  niu- 
tttiaifiun,&  qiuedamexccpcaproponic :  Qu{eip{ikrattofii^deiise8^ 
Jmptobandzhuicexphcaciom:  quoniampi^oaccomiUa,  quam  no- 
tauimu5vtriufqjhypothcca:oppofitione,&confcquentcrafienacftd 
mence  jCti:  addc  de  hac  rc  SaUcet.in  d.L  1  .D.dr  Nci^ts^^p.ymemy, 
1 1^1.  «^.Yciedeamu$adid3j^uedinpr.cap.  dijuniu$>cicdicorcm  vi  gc- 
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ncralishypothccx  ,  prxfcrri&in  rcbuslingulu  ,  quacpoftcafUerunt 
^edaiimobligatx} rccipcrehoc  iridetoruifignemUinicadoneizijNt, 
nonprocedac  inre,  qcuefub  hac  ipGilege  dc  conditione  pemenitad 
dcbitorcm^^gcncraliscnimnypotncca  comprchendit  futura)  &^til> 
hacconditionecitraditacft,  vttcAdcnticfTcrobhgara.  Cafushiccft. 
Titius  dcbuoromnia  bonafua  obligauit  Caio  ,  lub  ^ua  iiypothcca 
l>oiULfu(iifa,  (ub  hacGonditione,qiitndo  adquincafnerinc,  'veninnt. 
Tilfas*hicdebicor,  poftearem  emitdSeinpronio,  qatn fibi dc  pretio  ' 
ccrtiuscautumeflct,  hacconditionercm  tradidit  Titiocmptori,  vt 
donec  prcnum  folucrecur ,  ipli  cflct  hypochecx  obligata.  Quxritur, 
'  anCajus vigorc  ecneralishypotheqe&AzcemptJl fitpcacferen^Sem- 
pronio,necne.*Pi:D  Caio  facichscracio*qnoa  rcs  pi^nori  obiigaci  ne« 
qoeat,  nificxquodominiumquxfiturncftdcbiton,  hicautcmdum 
itaconueniccumvcnditorenondumeftdominusj&rvbipercraditio- 
ncm  &  poft  cam  rcs  dcbitoris  cfTcdla  cft ,  Jam  Caj  us  in  cau/apignoris 
pneaentfle&pttuettifle  vtdetur:  qaod&tatioiiMdet,Acprobattez-. 
nimi.t.$.v^4<rr«fo»Mr|^.  Sedtftaqnidemfiunnu|acisintioeft» 
ouirepn^ac  jequitas  manifefta,  quic  facir  pro  venditorc,  qn/  rcm  yi^ 
dum  preciamrolucrecur  ,reuncrc  jure  auaiipignonspotuiflec/. 
Wmt.x  5 .  $  .ofertiJn^jem^.  8c  qui  nifi  fiiDlutc  lege  rem  tradi  turus  non 

fuiftctjitaqi  cuminjuriahic  fibi  prioritacemarrogabitCa)u$inrc,qn« 
dcbiroiis  f.i(flanon  fuifTcr,  nifihanc  legemSc:  conditioncm  debitor 
adrnidllct.  Etrccorquctur pro venditorcLonciaCajumtextusin/.i,  ,. 
derdf.eorejui  fubtnt.  qux quodammodo  cmcndatdecifioncm/. 
defenditnypothecam,  quoniamcumdominio  qucficimteflpignus, 
&ab  initio  obligacioinharfit  :&cumilleip(equ(dominiumcranftu> 
lit»  legcm  hancadiecerit,  intquumfit  cum  kndtn  convcntionis  fux 
fcaudari.  &per  rauonem  ntmis  fcrupuiofi  j  u  ris  dccipi  &  circumucni- 
mihiferepla£et,quod.^.fl<^.yAr/'.Zi^.;.(vbi  dc  pupillicAcminori* 
busanpignandaiepoftincPrclan!s,exiftimat,  vcrl7aviciinai/./.x.qtie 
inpriuato  cmptore  principcmadirivolunr,aTriboniano  adic^tacfle. 
Hanc  aatcm  lcntcntiam  racilc  admittencDoftores,quosrcfcrt&fc-4j 
quitur2^^/«i^.^.».3  j.  ©yr^^.  &  qui  plus  admirtunt,quodnimirum 
poffitTenmt<vcemcradens,  adijcetepadhtm  hujaimodifn^aorera 
creditori$(ecundi,inprsejudicium  prioiisctedit»^,  quigcncralem 
habct  hypothccam.  Ego  vero  hanc  fcntcnriam  cenfeo  eflc  faifam, 
^uoiuammcaiibusnoacxcepcisj^iequimurrcgukmjurisj  cui  &alias 

.Qi  *  tcpugnar,  . 
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tepugnir ,  vrpcrpnftum  cfcditorisaIcciiadquir?.tarobli'gati'o& juj 
pignoris.  £t  vtcunquchic  prifcnslit,  non  tamcn  conueniio  alicnaci 
prodeile  ponit ,  &  vt  maxinicoblig.itiopiijnoiis  tciicat  ex conicnfa 
ipriusfcaebicoris,  camennon  poteft  hoc  prxjudiaite  ciedirori  an- 
cerion:cumhicccfTct  iilaranoxquitacis,  ncc  crcdicoralter  ficcati&» 
vc dominium adquiratur dcbiron.  Ec  incpta cft ratio,qua  (bla  moue- 
tar  Nc^z.quodpa^adjcd^a  tradinoiuous,iitraa  lint  6c  vjlida.  £c- 
enim  i.  td  procedtc,fi  non  iiar  praeiudiciomsdteri,  cui  jam  jus  eft  qiue" 
fitum;r.vcvalcantiQfiuioremcraaentist  &ejuscommodum:  It.iqae 
fecitaHquid  hxcrnrioin  cafu  priori ,  qiiovcnditor  vtdbiics  ob'ig  tx 
eHet,padlusell.Acquninon  mtcrcil  venditoris,  vt  creditori  nli)  hypo- 
checacumjureprioricatisadquirarurmccvllajurisaucaequicatiscutio 
occiirrit,quap&ciac,  vcpcr  paAtonemiftamgenecalihypo^Cicpne- 
jadiccrur:  &  gencrali  Scconmiunijurc,  padio vniusalterinonpro- 
dcft:  quod  jus  ctiaminmaceriahypo(hecarumobcinct/.y«Av/«iw.ii.f» 
pen.4epijrn.ath 


C  .  A  P  V  T  V 

I .  Vt  in  bo^ii poft  tju^fitif  (jMnrenerAUm  friorcm  hAhetfelwfr  potion 
i.  ty^n crediiorAnteytor^fiecnntamfolHtnm pojh/ionrrpccrc poftl 

Slcuclpeciaiis  hjrpothccaex  tcmpoccpt^teriurpolkuon.itcmqihy- 
pochecagcneralis,  priBfcrcurpoftenori(peciali, iuxcaeaquaecfixi- 
mus  c^.prdc.  ita  Sc  gcneralis  hypotheca  pnEfcrefalcerigencrali  po- 
fteriori.'idq;inbonistcmporc  hvpoth.ccogcncrahspriorisexftantib', 
itemqjinpoit  cju^fitis  ante  k'cunciam  hypi)thccacontradiani,contro- 
uerfumn6eli,lcdcicgantisdir<juifitiom$ell,dcbonispoft  vtramqihy- 
potheca<|Ujefitit,anpriorinhis  oraninopotiorfit.  aniecanduscueo- 
concurrar.  Equidem^priorin  bonis  ctpoil  qMxfitispodoriit  in  (bU- 
dum,jam  olim  ccnfiicrunt  lacohtu  de  /Iretio ,  relati  ^i^fofs.  in 

dimjj-j .vb.QmPottor.Cjno^Mrt.firSMiC.tH  Uicet.-^.C.eod.^  ca  lentc- 
ria  Cpm  ^  lf4fT.>^.probaiic,&  commnoione  cflc  atc.  ioh.Ktpptft.  deeift 
^.n.<S.(^7.\hi  tn  fofii  Bart.aIlegat.Mihirarionijnris  magis  conuenirc 
videf^tentui^/««i<^/*7.^  vcer^  concaccac^uam&probaciif  dJ.^C- 


i^*^MVJ.Saiicetas.  EtconcnrfittJucnuionc  probatur,^,  vcriu% 
oDrigatio  n  i  s  cenipore  boika,iiiilcalieiia,  dcadlmc  extra  domini  u  mde* 
biroiisj^c  vhi adquinintur,vtriu{c|;  creditorts conditiopar cft j  Et  igi- 
cutndminusiecundoobiigataeilintbonlquamphori:&(implictcer 
re(ponfitmcil,q>fnttitaventanrtnhypothecagenera]i,  fubhac  con« 
ditionciSi  in  debituris  doniinium  ies^VLtoetit,argJ.$demff  7.$.  i  .Q^^ 
Pot.  Atquin  etjam  iccridiis  hypothccam  gcner^lcm  habf  t ,  ergo  ct  jam 
nujus  hypotheciE  incric  eaconditio ,  qua  polita ,  necclTe  cft  cum  ca  pi- 
gnoie  concurrcre.Ncc  vt  puto,  fuifecenc ,  retpondeas ,  incllc  ^dcm 
condicionem,vclcfecttn(^fitte$obI%ata,rcdeo  ordine  quemhabec 
hypothecAgeneraIis,vt  nimiruinfitohligata ,  ll  d  po!>  pi  imum  crcdi- 
torcm  diuisirum.  Etc  nim hocirarcccptueftin hypochcci^  !pcci.ilib', 
Sc  in  his  rcbus  quo:  temporc  obligacionisiunc  dcbitoiis  ,nam  cum  pi- 

Snusnmplicirerdatum,in(bHdamobHgct<ir,  non  poteftfieri,vtpo<- 
eriorconcurrat,fed  neceileeft,  vtcircs  intelligatiir  fuh  ea  coditione 
quafi  ob'iv;  :t.i,h  priori  Catisfiftum  fuerit^Quod  fccus fc  hahcrm  rcb* 
quaetempoie  oblig.ntionis  lunt  .ilicn.v,  &  quicco  tempotc  func  qu.cli- 
C9,quo  vtcrqjpar  jus  habet,ncc  vidcntur  adco  vni  polfc  cilc  hypothe- 
catae  in  {blidum.  lUad  cii  jp  creditoreprimo  probdiilitei dici  poflic, 
eum  in  poft  quxHti*  viderihadentispenieni  (!c  i  n  (blid^ :  quonifim 
co  ipfo  tempore,quo  hypothecam  acccp!c,de  futut is  quoquc  cogitaf- 
.  fe  incclligitur,qux  fciuit  concmeri  in  gc  ncr.-il  i  hypocheca^^qux  racio  fi 
eum  ecjam  cxprefle  de  fiitatis  conueliiirc  jpponas,fortiorerit)&  fiittt- 
roiumquo^;concemplacionepccumammtttu.iuic :  qiiadecaufacpn- 
dicio,^diximus,in  Iblidum  videaturrctrotrahcndaprimo  .id  contra- 
£i\xm  prioris  creditoris  q,  non  alitcr  forcc  fuilfet  contiacliu  us.Etcnim 
facpc  bonapraefcntia  pereunt,  aut,vt  in  mercatorib',  in  locura  corurn 
aharuccedttnt;  qycumtncoiifiderationem  habttifle  primus  credicoc 
.  prx(Umacur,injuriaeificri videatttr,iiipit,obli^tionegcneraIi .\Icera 
vc!ccrtia,inbonisfiiturisconcurrcnrcir.debitoradjungcrcpoflK.  Et 
cn  haud fcio  ,  anli.cc conlideiatio  iatis  jus pnmi debitortsin iblidutn 
Cttcripoflit ,  cumnecponitpendereflvolnnrarecredicorisratiojuris, 
qaaeinbonis  pofl  qu.clltis  crcditoii  fccundoxqualiteriaaorevidcf, 
cum  ncccuiq^injuriam  faci,ir,qui  fuo)urc  vcitur.Er  fane  nitioncs  Arc- 
ci)  <3c  Azoni":  facilc  diluantur,  qtias  cogellu  (.'y^iM-s  /nd  i.j.^.Qfoptt.SC 
nimiium  tum  q?  conucniio  i.  ..lac  tocum  ,  qua; ^rior  iicmac  jus  prioris 
cccdicocis,  nd  siitatcendauiaBcdomiDiiadqttiiidd:  cun\^  coudicio 

3  fccrotra* 
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teciotrahataraclcempuspum^conucnrionis.Etcnim  nonvideoqao- 
.  mcKbhocobdnetepoffiiniis^vtidqmfinoqu^concigitpoftvti^ 
' .      .     '    ebligationem  rccrocrahacar  cantomad  tempus  obligationis  pnmc» 

•    .  cuni  condicio,y/r«4<^/if/r4rwr,infit  vtriq; ,  vt  crcditorcm  vtrumq;  hic, 

I  aut  fibi  obftarc,  aut  concurrcrc  oporccar.Et  q>  adaiterum,dc  conuen- 

'  '  cionc,accinec,earanevLm(uamhabet,terminishabiIibuspo(iti5,vbi 

'  '        ^  '  ies.jamtemporeconuentionfseftapttddebitoieni.*fedinrepoAcon* 

j  J  lientioncmadqii!(Tta,&poftquam &:altcribonaomniafucruntobli- 

gatahypothccx  ,  camvimcoucntio  h.ibcrcnonpoccft,  rcdoperatur 
demura ,  cum res adquiritur >  quo  tcmporc  dccri  quoqi  jus  eft  quxii- 
'cnm:5tproindeTtSauoetusait,jasdonnnij  hic  agic  potentius,  6cma« 
'  eiseftattendendum.Nec^  Azonefadt</./.Ac#/.7.C. j^^vf^ffftVrrexqoa' 
hocraltcmprobarur,  qjfctamdus rcgiilaritcr^c cxtra«^.^7.c.irumpo- 
•  :  ■  tiornonlit,lcd^pnorm(olidumpotiorrit,nonprobacur,  quoniam 

^'1  .      '    dacurcerdumvcvterqjconctirrat:  ^quo  concunaetiamcextascftin 

S'SiuhiJi.Qui^ti9rts\nt<^^  enimadremfacic,q>  fecundt 
hypothccacft^pcciahs ,  nam&rcsfingulashypochccagcncraliscom- 
W*  .  prehendir :  Ervtdicamusiimul  ibiingcncrcresomncs  > &fundum 

p    .  .  {j3eciaUcerobligacumfui{rc,omninocic,vcrcdc5ahcct.air,dminato- 

^  num.Sed8c  texcns  in  LJit]Mi.2%Mjtireffci  y  non  mulcam  juuat  Azonis 

opiniooem :  exqua  i  conrrario  fcnfu  hoc  rurfustantum  probacur ,  a 
•  •    t'.   .  (ecundasnonfirpotior,rcdquodnonconcurrat,nonproDatur:Etc(c 
hdc  ipcciale  priuiiegmm  Hrci,  quilicec  alias  pofterioc  li  iicnonprxfe- 
'    »  ratiirpriuatoprior ,  iedimihicextemporc  ptaefieiiaturfilco/.S.j^ 

ptf/faw^tii  quo  ad  poft  quznta ,  praefettard,  quigenetalem  hypoche- 
cam  habec & ipfc  ,  vt  m.iximc  prius  concraxcrit  & conuenerir dc hy- 
'  ■      .        *  porheca,antcC|fircoresobligarctur,vtdircrtcprobat^./.i8.c/<7«r.^. 

fic  vitiofacft  DonelUcxplicatio,  qua  m  Trail.eiepign.  vcrbQ  vi.vm* 
(  '  .         '   .  itaacdpic,quaiiiiL;nificatet,fiictunanteftcontcaxifle:pugnarcaut,vc 

hocobiceraddan^  cum  </./.28J«7/vrr videtur /.'^^^ 
.  •  d,\concihatioAccurnjprob:\bi!i5eft,fcd&aDd.c6munirerrcccpta, 

: .  atccftate.A^*7^r/'/^».^.j'.«;f/w/?.2.».4i.q></./.28.cradccdccafu,quo 

fiibu  com  umpltci  priuato  concurnc,qui  non  nifi  priocicatcm  cempo* 
•  tisallegacat^./.  v//.  agat  deeo  »qai  flc  cxieendi  priuilegium&tadtam 
quoqj  cx  Lcge  habeat  hypochecam,cajnmiodi  eft  pnpill^  nec  mimnt 
cft,  fi  Lex  pocenciusoperecur ,  q  conucnrio  priuati ,  dc  qua  re  &  nugft 
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noftram  qiiaeftioncm  rcc!eamu$,Cynu5proclucitpro(cntentia  Azonis 
cexius  duo»  prsccreaex  /.  mrebtu.^o.  C.  de  jnr.  ^«/.((^ive  cn  loquicur  de 
ipfi«tebtu<lotaHbttS,i8cntKiladhancreml^dr)  ^jmninu^xiCM 
tc  tur  Salicct.in  ^./.7.  C.  dejHr.d«t.in  )?;7.ieailUscaiibus  jus 
cflc,  icd  rclpundet  id  inrrudiKflum  fpeciali  fauorc  Iibcrorum  & dotis. 
Et  tii  illud  ranrum  Ipci-i  ilccirc  app.ircr,quod  hypothcca  ilhsdataefti 
atvcr6,quodL)ia:iciaiuui  cicdiioiibus,non  c^m^ipecialeindulcum 
piiiriJe^ttm»ted  cam  ^  cx  j  ure  cofflmuai  in  4^t^.§  •i.^poni  yidecur.Ec 
unefiiperioraracium ,  vt  vidcri  luec  rententiapoiIupxobabiHs,quod 
prior  in  poft  quxfitis  in  lohdum  praEfcraturjd  qua  ncc  tcmcredirccdc- 
dumcrit ,  cum  &  iVi^«;c.eandcm  attellcturelic  comunemP.  J.ot.2.J|^ 
l^.f^fe^ij.Voixb quoniam dcgenerali hypDcheca  httcufq; diximtis*^: 
qaodcjus  vigore  ccedicorprim'  excenmore ,  in  omnib^  dcbicodsbo- 
nis  potior  lir ,  coq;  &pcr(cqui&diftrancrcpoirit,  vidcndumcft,  ani- 
dem  lit,an  lccus  in  pccunia  numcrata:vt  nmiirum  fi  lolucrir  dcbitor  a- 
lij5Cieditoribus,priorcreditortcpctcrcponit  Quodvidcbaturadfir- 
mandttm,qooniam&bhypocheca  gcnerah  erjampecuflianumecitt 
comprehendttur  per  /.tdem^  7.%.vlt.  QHtfiit.l.^,%^Mfifft^  fadc 
^uodiradituni  cft  in l.ex  fac!o.j2.%.vlt.depecMl.c^mionem exigcndam 
acreditoribus,  dcrcftitucnda  pecunia  ,  quia  forte  iihusfam.habcac 
credicorespnuilegiacos :  jun&.l.^.  QiMdctme0ftiiinMUm.yrhi6idtnt 
fatio  habendaciediconim  priuilegiatorum.^o  tn  in  nejganiemfoip 
tcnriam  futn  prarchuior,  jpptcrquahtatem& vcnditionem  numcro- 
runi    ptciini^  numcrata»,quaceftdcftinatapmutationibus5(:c6mer- 
ujs,qua:  turban  necefle  lit,  &  p^etuas  eflc  Utes ,  Ci  aHir^naciuarencen- 
daiedpiacur*Etyer^fibfdimuiuju$pignorisfeqtuaBQr,Aeandem^ 
rarioJiempecunix,&  aharu  m  rcrum  lcacuamus,  no  cahtum  pecuniam 
qahj  crcditoridcbirorfohiir,(  inquibusfcreterminisDd.rradat hac 
quxftionem )  fcdctjam  quz  quomodocunq^  i  dcbitoie  adahum  per» 
uenic  »perfequi  credicor  prior  poHet:  ^  abmrdiffiimim  fiierittquippe 
quoaamidb  debicori  pene  c5mecdis&  negocijs  incerdiccrccur.  Nec 
mouet  d.  I.S2.  depecul.  velq^ex  ca  non  rede  infcrtur  ad  jus  vindicandi 
pccuniamrvcl  qa  ibi  videai^  tradari  de  cafu  quo  cocurrimt  crcd  irorcs, 
&  quo  jain  force  debicor  indpice^  non  foluendo>auc,  aniIc,dubuaC. 

.Vbin^nainenribas  ciiedicocibas  vel  ialtem  iminenribosdubia^» 
vtdixi»iadeiHCor£trolucndo,jamampUusliberamcuiyelic,ibluen-> 

4ipo«^bnemj|oalttbci]»  mftJamiifsteipofficfeHis :  icaq;  pe- 
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caniatnm  his  tcrrainis,crcditoribus  pofterioribus  folutarn,prior  cre- 
aitorauraaionchyporKccaria,autvicunquceambonahdccrcditor 
conrumpfcnt,pcondiaionemrcpctcc,vtccnfentDd.EtfiM«a^^ 

hVDOthecr««wiiMoiiuiMliberca!icnarcpoffitdebitor ,  proptcr 
«iLram&conditionem  earum  :  nifi  poft^cumcffetdcbitonnmo- 
ra  crcditor )urc fuo  vtnr.ccpit,3i merccsvclutprapclufit.<iuodiprum 
bcncfacit.j»fcnrcntu,4uamdcfcndo:qaomamranoiaat,vtquod.n 

mcrcibus  l£tuit;idcra  &c  raagis  obrincat  in  pecunianumcrata.Et  huc 
«lamaliquarefcrripotc(ki:i>/^$.tf.C.^^y«^-^<'^q'ipniamher^ 
SttOimbcncficio inuentarij ,  fcrc pro fufpcctahabctur: nccadco tc- 
mcrc  i  n  prxiudicium  crcditorum  hypothccaiiotu  pecuiuamabjslie. 
^foucrcicbct.Priuilcgiuma&hoceftfUci,vtpccuni^ 
Sus&iachitorisquibushic  foluit  rcpctcrc  poJt,pcrtcxtasin 

^a.fifcUoc  jis  refcripro  pnncipum ,  ^  ^-«^^^^^^'^»"^}.";^^^* 
oeterc,&Caufacogmtatnbui,oftcndunt:v.pluradehacqu^.^ 

temdefendipoiTc  ccntet.  .  ■   

C  A  »  V  T.  Vlt 

M.     my4lutexempUpY4Utionu(xtempore.  .  t 

•  5.*  ^„reiHU,iJiH^*0rtemp0r€,&^Mt€mJ^ 

refrdtenMi 
S,  Mt.S.U-vtinpofUgat.' 

7.  AnPigrtMjudtctAlefrofttalijs,       ^    ....    .    .  „.  , 

8.  AnamtttatitiffHHm^utne^^atremfutjfedebttortsddN.  18.M0. 

PRo  CED 1 T  iftaregidain  auibufcunqj  fpccicbushypothcc^&fiue 
qua:concurrunt,fmtcju^demgcnciwamfpedei,(iueaiueffir.vtex 

haftenusdd,  conftatepOteft.Cuiconfirmando  accedit ,  a,  &q  pnor 

babetbyf  othccamtaaim»*aUj»dwh7pothcc« ,  fea&  cxprcf- 
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fk  hjrpothecaepofterioi  i  prxfcrtur.  Et  viden  poiru  rupcruacuum,hoc 
monerc,cum  rcguk  noiUaiugencralis«niitfuincrtt ,  uonparuinonii- 
■bJCdqtiihicoffcDderaiir.  Neqjeiufiicantainpragroatelliquidam  . 

noftra  tanrumpcrtincarad  hyporhccasexprcflas,tacit?aur,vrcun<]uc 
tcporepriores,poftomncscxpicins  \  t^cctur.  Etiia<ii(cttc.S^*£^<iri^.4<^  . 
ftArX!jiMfmbx4Hf.piga.tdc.n.^.ti  opinibncininateriadociste'' 
net  /In^el.  tn  §  .fitcrM.  InfideAii.col.  6  .rclarus  kN(effe(.fJtjm^  .n.^l.v. 
*<^4«5^«fr//«r.vbi&v.aliosifHuslcntcnti^autorcs:fcd  g^cgo  fal/ifTI- 
inaclIcn6dubico:&  (ju?cornuiutcrquoq;uTiprobatur:&rcd«2\(^f-  * 
£,^X^'S-  w.i.fir.1  o.i«iw^/M/.  1 4.  cradit,^»  regula  quoqj  pcocedat  in  tacita 
Eypotkeca:  necmin'pocencer  operatnr  in  hypothecaindaoendal-ex» 
quam  conucntio;&  p  abfurdum  fit,pupiltos,libcros ,  quotum  parcn- 
tesadfecundavorarianfierunt,  poUcmncsHcmumcxprcfTas  vcnirc: 
cumpcxierctmiusconfulcrintlegcs,^t'ibiipft ^fpicere,  fupcrhypo- 
diecavhcpoflimt:&in/.tf.$.2.C««yrr.itiii;p>.aiiertew  ,  ^tacicany' 
pothecamhabenCyprxfctiuicuronuubiis poftcrioribus.  Vtappareat» 

2uamridicuhis  fit  Sicharduscjuicitaro  locorcprchcndicprincipcs,q* 
fcum  ^um  cx  cauia  cributi  &  concra<t^uspr«tcraiu  creditoribus  po- 
fterioribus  exjpreilalnhabentibiis.  EcY.nohocniod6fifciispleninid} 
parum  autnihilcon{eqneretur,quodab(nrdum  fit.Etinterminisfi(ci 
confutaturSiLh.iidusccrnfTimis  rcxtibus  jurisin  /  Qu^  pot.(cx  qua 
probatur  fifcum  &  priuatum  pra:fcn:i  aut  poitponi  ex  temporc)/.y;  ^«i 
0»tm.  2^.de jMrefifci.{fin.  fiicus  inpoH  quxiips  pracfcrtur  antcrioribus^ 
quanto  magii  ipfiancecioTpneferenirpofterioribus  )  $.C<^  fri* 
mi.^afl.  1  .fifropterpmkifn^yhitx.  caitfiifiib  ifloramfiicoprioritasex 
temporcafTerirQr, 

A  mplius  ^roccdic  regula  m  pignorc  prstorio& iudiciaii , iiue  iila  ^ 
com^acencuruicerie,fiueetiamcum  pignote  ponaenciooali.  Qua; 
pofiooplurethabet  cafus.Et  Lpigniispr^rotium^quod  con  Ai  cu  1  dixi- 
muspmifTioneminpoircflioncm  exprimodecrcro^conucntionalicx 
temporcpr^fcrcur/.y^^o/^.j.Cz*  w x>i/jf./f^rfr.nec  dubitatur,(]ui  n  rurfus 

{>rarcorio,  ex tempore c5iiencionaic  piginu  pca:fcracur.  Vbi  cn  fcrupu- . 
um  tswKtJJui^.ixJedMmji^.  Vbi  JCcasfimplidcer aic ,  lut ,  qut 
leropignoriacccprrunr,  cumclTcpotiorcmcuidamniinfcdlinonca- 
uctur,  fi ci  poffidcic p  longum  tcmpu<^  cnpcrc  pmi/rum  fucrit :  ncq;  - 
s.cumiocum  de  hispoiiis  ac^ipere ,  <^uipoika  v.c.acdcspignoriacce< 
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pemnt » cum&icannlla  prorliis  auc  valde  inepu  ficftttnrailutMeand! 
Ilcio>AcceditCextUsinA^/?wM  if.§.//;i»^xr<fr</iirr'.t;.<^ii««!;».  infcx  • 
quacontri  eum-qui  uoniucic  jiiirus cft juxra^/./.  iz.pignorispfccutio 
ncgatur.Egoexplit.iaam  ita  hac  rcmexiftimo:quod  nonalitcrruccur- 
xacurcreditod>aut  pignoris  pfecutioeidetur ,  ^quiidfiarcicrain)tt'* 
riame)us,ctti  pignoracx  xdes  damnum  minatur,  ad  qiMdeusrandttm 
illc  autoritatc  pr^toiis  )us  in  ^dibus  confccuruscft.Et  nimiruin  poftu- 
lamc  vicino^vi  ;iut  .-cdcs  icfici.intur,  aiit  vrcautiopr.vftct^aut  ipfcdo- 
•  min'  xdium  idemq;  dcbitor,aut  co  ccilantc,  creditor  cautioncmpr^- 
ftate  debenc,  qux  li  poft  incerpoficam  deccecMm  priraum  prxftitafit» 
cumhoc&^pofleflionedecederc  victnus  teneatnr»p)ecii$cntiovti4^ 
&juspfgfioriscritfaIuumcrediton.  Quod rivcrononprxftcrurcaii- 
lio,  &  tum  m  poBnacontumacia;  inicrporitura  fucrit  dccretuin  fecun- 
dnm>  meric6camcredi^ripignorispeiiecudone0abtTnr//. 
dedamnJftf.  Ncqj  hoc  modo  pign^przcoriam  prxrcrtur  pignori  con- 
uencionali  prioii^quia  vt  dixim*,pra-rorium  pignui  cft  cxdcctctopri- 
mo,&quaindiuhicl"ub(ilbtpractor,manet(aluapiioiicrcditoiicon-  * 
ucntioiuli  pignoris  fui  pcrfccudo.  Atquin  decretum  (ccundum ,  quo 
vicinns  |nbecur  poflidere,&  ^us  vfiicapicndr ,  quiAcdbmininip  rrans». 
fcrrctncquetuminprgnorisrcrminisainphusresmanet.Equidcmfu- 
pradiximus&pc  ,  q>pcr  Joniinij  adqnihrioncm  non  murcturaut  fi- 
niatur  pignus  ;kd  n.coiuumacia  in  cau  ia  cft ,  vtpignons  pfccurio  ne- 
gfctttc  cxedicori  juxca/.  i  f .  Item,  xf*ded4mtiJfifntTam  fiimo  iure  c6< 

Eccntemadhonemintclbgoaprqtoredcncg3n:quomodoali5siBV- 
jurisid vcrbum  vfupari  folct :  Etdcifton. cafu admifHc conruma» 
dxcxphcoiftumlocnm,nam & ihiAxcxxxiv ^  credttoremmnfiitif dcdiffti  . 
cetcroquin  abfqi  hoc,  &,  fictedtcote  juftc  ignoraceiccundum  dccre- 
tttmfi]ecitinterpc>ficttm,periecntiopignoriserjam  poft  vrucapionem 
(exrationc vct.juris )  intcgra  mancc  crcdirori ,  fi  modo refundatim- 
■  penfas ,  vt cft tcxtus cxprrfHis in /. (um poftHlaffem ^a,A.i.fie ci.fmn.tnf. 
qucmlocumcgoitacxplicandum&cum</.§.2j./.i;.r<;^/.//r.ccalcoc6- 
4  jpowndnnuDesnde  pignuspr«coriam|pr.Tfercnr  indiciaiiinr|&ede fic 
di£be(ftdeeadiftin^onc  lup  M.  i .  egtmns)  &quipriornuiius  eft  in 
poflcflloncmcxprimo  decrcro  prarfcrrurei  incujuscauta  rcs  pro  exc- 
cucionc  (encentiz  aj^itux  J.Jidecreto  i.C.QHi^otttres^^c^^  maximc  ob- 
'  rinecinpignorcpracceriofin^^i,  dcquom4^!.^.cecercM]ninfivto* 
limplenim^ltcciibkbatiWl>pnaoinoiaimin^ 

videnic 
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iurdeinpBBtoi9isaucodcare>pro  cxrcqucndafioBennacapeteciirivc  & 

hic  xempcrcnij: imisdi&io arg.  l.2.C.tie pignor. maximcfiiisconrra dc- 
bitorcm  jam  (focpta  fuenc ,  qiupoftcalacicando  effecerit,  vt  alij  aedi- 
torcsinbonaejus  immicterencur.  Tertio&vicevetiacxcemporepio. 
gnus  judicialein  Q>ecie  diAam,prBcertopcsfertiir/^«iv/«?v.<  o<  Qfii 
p0rMr.neq*,enimauoditapro  cxccutione  captum  cft,contincbictiriiib 
bonis,in qnx creaitorcs alij  funt immilli Jdcmquc texrus  probat  4. ^ 
judicialcpignuscxcemporcpra:fcracurconuennonali :  £tvcrobi<^ue 
fiil.fi  &  j  urc  j  u  dicatimi^  tt«  exectirion  is  graci  a  c  ap  t  afoeiiciiecci^ 
condcmnacnm  eile  quem^cis  cfl  ar^.  /Mji»dtcmi»<tA,dfn^MLncqtic 
vcr6  judicialc  pignus  gcncralecft  :  QuincoviceNTrfaconucntionalc 
pr^fcrtur  j  udiaaiii^uaniuis  hoc  forte  noniatis  fubtiUtei;dicacur:quo. 
niam  pignus  judidaleeifini  capiurvt  fiacim  diftrahattir  ,  necver6 
pcaetorjubebiccapiiScdillrahi  remqaae  alceci  oppignorataeft  r  nififi 
fortcvtriq;  fufticerepo(fic,vtcuncdi(lrahamr,&crcdicoripriorian- 
ic  omniaex  prctio  Citis(iit)ixxtziJD/»».is.^.^uodJi.^.eUrejttiitc.Ccd8C 
mifConcminpoifcirionem  bonoruin  exDcimodccrcrO}  quae  coniU- 
tuicpignus  pcaecotiiiiiit-hondiibjiimefttneriiabojarecfedicocu 
anceaczi>o|miUisjies aliquadbligaca (uic.  Deniq;  iicut  cx  tcnorc  cd> 
uentionalc,pignusaltcric6uentionali,itaquoq-,  judicialcjumciali,& 
prqtcriu  poftecioripr^ccriopr^fercur:/!  ciifuit  diuccficicuii  debcndi  & 
^dcm  gcneraies,qudlesfimt»cxteflam^cO)8eexconcradii.  Itavtl^- 
torias  vnus  n  fic  mi(nisinponeinonc,ea  mi(&o  cetensDonpr^judicetj 
(cdlcgatarij  pr(;fcranturcrcditnnb',qpoflcacx  cauraconrractusim- 
milTIoncmquoqi  dciidcrarunt.  Contracrcditorcsex  caulacontra(5k' 
miiri,aliisquoqiCteditorib'poflldcc,'fcdnonhisquib'cxcaufatcfta- 
m5cideDecur,ventm  hisdmc  pociores./M^/.c^i>^.qttosrcfcrt  AVg*^. 
p.5  .memh. 2.n.iQ.verf.rcj!rt,:jttnr.  Exquo  vltro  apparcc  ipccialisna- 
tu  ra  pi  gn  o  r  i  s  p  rc  1 0  r  1 )  1 "  1:  .1  c  m  a  r  c  r  i  j :  n  .\  m  c  u  m  al  i  :c  {p  c  cic  s  p  i  g  n  o  ris  i- 
taexteujporctnbuantpia;rogarmam,vtcaiiugulis,nonaii)sprolic,in 
pignore  pt^  cortb  dtueruiroootinetktfflladGeceris  quoquc,  qui  in  co*> 
dcmciauogcneraliconcurrunc,  ptodeft.  £tranovidcturcuc>quod 
debitor  in  cujus  bonis  pignus  id  coriftituitiir,  nec  jadicatus  eft,  ncc  de 
piguorc  conucnit ,  vi  proindc  non  fas  fic ,  vni  creoitori  haccinduigerii 
vc  iile  tn  bonis  vniuerfis  dcbicoris:faiccm  lacicancis.prxrogatiuam  prx 
«ecaasomiubiis  ctcdicodhiisconfcqaatiir.Ec1i<;eceiiimjfiudquoqne 
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pignusdicatur  i  vtprobauimuj  fupr:\.  lib.  i.c^p.^.tamenpigntu  ideft 
ejufinodifVtcndeaccxeonon uuircifio ,  fediuidadcccndo&cuito- 
dia  rerum ,  ei  fioi ,  vc  caBdioafieaiis^lebttor  compansa  Bcis  defendacs 

&ideocliciturcoMccdi  tantum  reiTcruand3ecaara  /.  %*d^StC.Vtinft^m 
legMt.l.^.C. Qta ^tf?.& creditorcs  ita  milli  tantiiin  diTcnduntuf pcrin- 
ierdidlum/./.iVipw)Li/fi,c7'f.ncccitranouuni  dccictuni  bonavcii- 
defepofiaBt:vciion£nemtftccio,dicaciichoc ViLVT i  ,pign' ini/./.}. 
C.'jt  m  pojf.leffat.vteo  redeamus,ccedicorem  vnum  v.  g.  qui  ici  (cruan- 
dxcaula miiuis  cftin pofTcllioncm  ,  nonrantur  i  libiTcii  o, polTl- 
dereprobat/.r«7»w«/r2.  inpr.  dehon.aHtjH(l.\hi  haecrario  rcdditur, 
noRtamproperlonapetemis ,  leHinremdectecumimelligiintcrpo-p 
fi(umudemquepX>iixiuscon(lituiturin/.x//r.«ff^r.  ^.di  h:/».attti)id»V' 
biiudicialis  (cntcntia  non  fentcntiam  C\v^qv  ncgotioi:.  j;;i.::i.t')  sincr 
reum&adlorcmdifcuflbiaiam  ,  lcddccrcrum  m.i^ilt:iatuiligiulicar. 
Hicautemrurrusaliaeddtdindbonecciraiia  cc  (^uoddiximus,viiiu5  ' 
poi1eflionemprodeflccctcris,quonjamdecrecttminremincelBgicar» 
.  procedittantum  tncrcditortbusquibuscx  canfacontra6lusv.c.acbc- 
tiir  ,  8(:quandoinuniinoexprimo  dccrcto  ficin  omnia  bona.  Aliud 
icruatur  in  miflIonc,quar  lit  ej^  caula  damiu  mfeCtiin  rcm  liii^ula-  ^ 
tem>&inxdes ,  hiccnim  decrecum  primam  incerponcttm&(ecou 
immiflio ,  aliisvicinisquibus  forceexxdibus  vicini  damnum  ctfxm 
immincrc  pofnr ,  non  prodcft,  nec  tamcnilli  qui  immifTus  efr  ;iis  ple- 
num  &  potius  prx  ccteris  confertur ,  quo  minus  &  rili  pollinc  peterc 
vc  immiRantur,  pcsi.Jtfimta.i^  .^./tplttres.  isJeeUimiJi^,<{Vut9idco  di- 
ftinitio  notandaeft,  quod  duplici  re(pe6lu  ceflarc  dicitut  in  prxtorio 
,  pigftorepriorita^,i.vcrjmplicitcrvniusimnunio,qaaTci!.inr'.nificta 
€ft,prolif  altcrijit.i  v:  nonncc!  fl.-rir,  vchicquoquc  ir.iiniffi  jncui  pc- 
tat,vtin<^./.  i2.dei>on.a!t:jHii.fsd.L  vit.  Ceodem.x.  vtviuusiiTuiiilfio 
litecnonpcoficalcerif  camen&einon  prxittdicec,vtcamennecc(Ie  Bc 
&hic  habeac  petere  t  vt  immittatur  ,  quod  ii  faciac » idem  jus  cam 
priori confccnir.ru rvrini/  /./;  §.i ^.deaawfj.mf.  ErvtroquclcrTn  vc- 
rum  cll»quoapi  «^tonuni  pignusin  hzs  qui  lunt  cjuidcm  tuuli  non  pa- 
nacexccmpore  praerogatiuam.  Ec  ratio  diuerucacis  incer  vcruroqne 
ca(ttmha:c  dari  potcft  :  quod  his  quibi;s  %  !cini2deafbrcd  ddmnnm 
minari  poflunt  ,  nihildutn  qu!:iqua;n  dcbctur  ,  f^-d  tum  dcmttm 
debcci  iacip;c  ,  vbx  dk  caucn  li^idc  damjao  inicdu  pullularunr  « 
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quodvnuniqiicmquc,quidammim  mcriur,poftularcoporrcr:idcoqi 
ncc  iuimiiiiovmus,  his  auinonpoftularant  cautioncm  ,ptoiii.llcpo- 
teft.  ScntpHliiitiialtemmcinouec,  quod  oaulo  fiipenii$compjurauh> 
rnus  crcditoro»  qnflMisexconna^u,  &l«:gacirio<,  quibnsextefta- 
menro  di.bctur:cuicompararioni  coM{cqucnsvidctur,vtficnt  ad  vui- 
us  crcdttorispecicioncni  decrctainp(jllclIioucmn>i(fio,ci'cdiLoiibus 
cetcris,eaainit  idemnonperierint  prodeftif./.  i  tJtlm,  Mit.jtttl.  ita  cq, 
immiffio  legacarij  vnius  pronr  cetcris  iegararijs,ctiam(i  immitti  non 
pcrierint.-quod  contraic(iion(uni  lcginuis  in  l.iscjut  f .  ^.fiplnrc  x.D. 
vt ttipofs.Ug.  vbi  jCtus  dilcrte  air,  cumquiexcaufalcgatoiuniporti-' 
dct,libi,nonalijpo(fidere,  &opponicuclegatariuscredicori,  quirci 
(eruand^  cauia  milfiu  eft.Sanelcciindiim  h^cicomparario  fiipia  oida» 
rccundumquid>  non  nmpliciccraccipicndacft  :  Etcomparancurfci- 
liccthadtenus  ,  quod  ncclcgatarius  vmisvclaltcrimmilTin  prcr)udi- 
canr  ccrcris  ,  nec faciant  vt  ipli loh  lint poiioics pra;  cctcns, kd  &  hi 
quoquc  pofTunt  pcriimmitri,  quo  fadloidcm  &  pcr  ju5,vtcunqucpo* 
fteriusimmfll,  cum  illishabebum.luq}legacari)  petrinentadipartem 
poftcriorcm  diftindionis  fiiprapropohra',  iccundumquam  vnius  im- 
millio  non  dcrogat  altcri.fcd  v  t  &  hic  ncccllc  habeac  pecere  immi  Aio- 
nem.  Et  racio  diftcrenciz,  ab  ali  js  credicoribus  ex  concra^^luec  daxi 
poceft,quod  legatarijpoflumrepadia^re  legatum  libcre,&iraonon  ni« 
fi  pofl  agiiitioncmrcucraillislcgarum  incipitdchtri:  &,  linon  pcrant 
fcimmitri  ,  praefumunrurrcpudiarclcgatum.  Atqueiraroraharcics 
mihi  cxphcanda  vidctur ,  quam  non  c%^tncxnt  Zajttti  cl  al^mdiH.Ug. 

fert  aliorom  difliiuftioAei  iiiK6canumlucnttiiiam&  onero&m » icem 

inrer  debirum  pro  quocompccir  zQtio  ordin  iria ,  &  pro  quo  rantum 
olhciumjudicis:  quxvcnonommnoabsrciunc,  uaremcotamnon 
expedidnt.  Denique  bic  videndum  eft »  an  vecafit  tcaditio  Negn- 
Banrij^.p.}  j|p.24Mim.  io.&f.^-m  %4mm.2^.  Quoddepigndcepraeto- 

riodiximus,  vtalijsprolir, aurvtique non cbiu , uJcmpurar obrine- 
rciripignore  judiciali.quodlalicetliccc  vnui  hrimmilliis  vigorcfcn- 
.t^ntiae  quam obtinuit ,  tamen  id prolit quoquc  alij^ >  habciuibus ,  vt 
Ioqattnciir»jus  exequibile.  Semcnciah«c vesa  non videtuc»quontam 
pignus  prxtorium  cx  primo  dccreto,COilftitllitnrni^^iniem»C0n- 
cra!atira!ucm & nondefcnnim  (V;Kir.>rcm ,  vt dfxiinus cx  l.CHmvnm 
u.  de  bon.  aHt.jHd*poJi.  quod  i«ja  |>ou'it  dici  de  pignoic  judiciali. 
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quodin  fiiuorem  vi6lori$,&  pro  cxccurione  cert?  (cntcntiac  conllitui- 
tur.  lUud  tamenadmiferim,  n  quis  judicati  fcruandi  caudiicmilTus  in 
polTclIionem  vniuerrorum  bononmivt  in  ipeac Ar^.  i.C,^mf0titra* 
(^iuBCtune&nuiomagisextxaordinarhieft,  5cha^tiaeaQ>edepror 
^riam  cadonemf  vc  diximos  uct^.i .)  non  quidem  prodelle  idalti^ 
Icdtamcn  nonprjrjndicare  quominus  ipli  cjafinodiimmidionem 
^oftularc  &c  impctcatc  poffinc:  vbi  auccm  rcs  lingularcs  pro  c.xccutio- 
nccaptae  runtpignorit  vtin  (pccie/.io.  Qmpottores,  omnino  falfam 
$  Neguz.rentendame{Ie,liica(entit,nonduEitauerim. Colophonislo« 
coadhancmaccriam ,  &rrcgulam  hadcnuscxpUcatam  ,  C^odprior 
temporcfirpotior  jurc,  libctexaminaccnaduionemcjufdcmNcguz. 
&failcutiam,vtvocat>iiliuscegulx,quamc'.;.m.i.;7.  i6.  dccimoloco 
pomt>npriorcreditorcoQaentiis^Kciindo  per  adfcionemSerttiaoani. 
neget  rem  fiiifle  debilioris.Sed  zeuera  i(U  fallentia  noneftt  led  vidctur 
priorcreditorinpflcnam  mcndacijjure  fuo  a  Legc  priuari,  ^ctaftth. 
Ittmffoffifi9r.C0d.tjut  gottores.exN.  1 8.f4p.  10. 6c  aic  Neguzant.  d.loco 
hunc  ede  caliun,  quo  creditorpoflerioreffidatoranGerior.  Venun A 
leAecexnusin^iciantur ,  tocum  hoc ,  &ctjamqttodcreditor  jure  fuo 
priuctiir ,  falfum  cfl :  Scfoium  hocdd.locisluftinianus  conftttuit.vt 
ci ,  qui  negauit  ab  initio  &per  ncgationcm ,  vt  .drcionus  probandi  fu- 
fcipere  cogeretuc  ctfecit ,  poireniofoia  aufcratur,  inccterisjureejus 
iUttO.Ecapparec,  loqui  luftinianum  no  dc  eo  qui  pecitrem  camquam 
Cgaaxit  ftdquam quidem ^tetur  elle altcrius,  fcdcx  jufta caufa (ibi  vt. 
rcftituaturpctir,8crcftitucdamcf[ccontcndit:itaq-,  commodifTinMim 
cxcmplum  cft  ad  cam  rcm,a  iple  Neguz.propoiuc,inibtutxScruianc 
'«dionis  i  oeditore  iecundoconcra  prironm  1  qttOfaTufinegct  pri- 
mu$,quirempoffidcc,rem  Fuifte  debitorisi(exquoinfeinireamrcde. 
pignori obligatam  non fuiflcr,  &:  /i  periror vinccrc vet at ,  eam fuiflc  in 
bonis dcbitoris  ,  probarc  cogiturj  &  id  vcro  probet  ador,  proptcr 
mcndadum  aufertur.  Rco  pofteftio ,  non  autcm  illc  quoque  amictic 
jusprioritacisinpignore.  Ecquoniamipfencgando,  onerrprobandi 
grauauit  adorcm ,  viciflim  ipfi  luftin.hoc  onusimponit,  vt  cx  poftef- 
lore  fiat  ador  &:  jus  fuum  probare  cogatur.quod  C\  pracftct,  &  rem  pri- 
uslibiobligacami^illcprobat,rurfusicsiilicritreftiiuenda:vcprorfus 
vicio&hffclitliniitatio/EcqaodaicNcguzantius ,  rcfpe^lupoIIefBo- 
tus«fieripofteriocem«  jiampriorem ,  valdeinfubtihter&incpcc  didh 
ton  qiioiiuimptiorit»nondcpeadetipoilb&one»fedpetidcc  a  con- 
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Qentione  ,&  pfgnoris  jure,  quod  pcr  conuentioncmquacfitum  eft:  ce"" 
tcfoquinfi  vnipriiu  resobligata,  poftaItetitiaditaeiIet«  dideremi^ 
hunc,  qui  habctpofIc(lionem,ilIoefIepriorcm:Scd(ancineptc&aI>'' 
furde:  &illc  crcditor  hauddubic  ceflantedebitore»abhocaaocaxe 

poflcirionemjurepotcll.  di 


C  A  P  V  T   1  1  X. 
Defrk/Uegia  ex  quo  quis  aHis ^r^tftrtwt^ 

I.  Qtndhic fttfriuile^iMm. 

Dlximus  hadlcnus  cicpnma  caunapraclationis,  quxcftatcmpore, 
iuxcarcguIam,Quoilpciortcmpore|)otiorlujurc.  Scquitural- 
cera  cau(a  pr^  lationisez  priuilegto,&  nimiram  qaodannexnm  eft  hy' 
pothecq;  nanidepriuiiegijsexigcndipcrronalibusintcrchiro^p^* 
rioscreditores  hicn6agimus.Erpoteriiid,quoddepriuilcgioannexo 
hypothecx dicimus.  profallcntia  &hmitatione  cra<5kuiadregulam 
iilam :  quoraam  priuilegium  hdt^  vtpridritas  temporit  nonarveqda* 
cur:  ScdmagisliDctdepriuilegioido,  camquam  propria  cauia prae- 
lationis  trad.ire.  Pnuilcgiiim  t]uidcm  laxiorifcniu  hocipfumpofnc  ' 
dici ,  quod  prior temporc pouor fic  jure quomodo &  vocatur  in  l.Ji ($ 
jure.io.  QMtfotmes.  efm LMd(id$iiiA2,Cjnd.  Sed  proprie  non  cfle  pri- 
uilegiummad,  probauimus^up.Aoffi^ivMp.  i  .Prorms  de  cali  priuile- 
^hicagimusper  quodpoderior  tempore  qui  cft ,  anterioriprxfcr- 
tur,  5:quodac!cocft  a  jurcfpeciaIi5cnngularicontra|uscommune. 
Eteodemmodovidecurhiciumiverbumpriuilegij.quo  idaccipitur 
in  A^«w/%4.  ^2.  dirHmMtt^iid.ium9C  cxeditorpraenmir  qui  pofte- 
rior  cft  >  ( p  c  ci  al  1  caufie  aut  ctiam  peiicmafiuore :  fedeft  hsec  difieren- 
tia,quoaqua:danipriuiIegia  fimr  anncxa (Tmplicitercontrafbibus  & 
conucnrionibus,  vigurc  quorumagensat^ioncpcrfonali  ahj  credico« 
ribuschirographanjs  antcponttur  tqaaedam  hypochecisfiintannexa, 
quorum  poteftate,quipofteriorcm  hypothecamhabet,anterioripr9e> 
rertur.  Atquc  hoceft,quod  dicitur  in  /.  5  .Qmfotiores.  interdumpotio- 
rem  cftc  cum  qui  poftcrior  cft,nimirum  proptcr  poftcrioti  hypothccK 
annexuro  priuile^ium.IUud  ct  jam  monendum  hoc  loco,  propter  am- 
iHguitiljeni  vttbi»  qood  ipfa  hypothecataditydcra  j  iis  praclanonis,re« 
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AeiliciturpnuUcgtum,  quippcprouinonc  fpecialilegisquibufdam 
pcr(bnisindultum:quo  lcnlu  piiuilcgium  fifci  dicxtm  w  l  .2  .CodJe  prs' 
mU.jifci.  Ncc hoc omittcndum  quod  &  fupiamonuinuis ,  aliquando 
hypothccam  &  priuilcgi  um  pedonalc  concurrcrc.  I  ta  cnhn  p  ri  uilcgi- 
iimdickDrh»bere  fi(cus  /■  ^t$od<ft$isji^Jtlmi,tm,jt$d.  £e  pupiilus  /.  i^* 
^A.CMmfcacj  evd.ttt.  Etfortehisinitiotantumpriuilcgium  exigencli, 
poft  ctjam  hyporhecadatafuit.  lam  vtdc  hac  re  6c  diftindim  agamu'^, 
priujlegiumanncxumeft  hjrpothccsvcl  conucntionalzexpicllx,  vel 
tadcae:  ficnnltis  velg«iiara]ivel^ctali(,  &yidearaiis  de  Hngulisfew- 
fim. 


C  A  P  V  T  IX 

Ve ffimUgio  qufidex^ejjd  hypgtbecdsiMtxum  eff^ 

I  'De  hjpotheca  rei>qHMH^Hif  tr*dendo  rem JibireferHamt. 

2.  De  hjipotheca  rei  la  q$um  emftuUm  ^MS  artdidut  twt  cwferttdndnm^ 

j.  Adl.6.  Qmpottoret. 

4.  AdLii,C,Qmf§ti9t. 

EXcmpluin  vnum  huj  us  hypotliccx  daii  poteft.n  quis  dum  rcm  fii-> 
«tnii]iciiitTadit,expre£&  caaeric»  vcfibi  aum  pro  re  fxasBex  %  nset 
fithypothecaeobiigau:  quoniamaHalegc  noluittraderealtertem& 
nifi  rradidilTer,  cctcriscrcditoribuscarcsobligatacflcnon  potuifTcr, 
quodin  tcrminisrci  vcndita:,  &  iub  haclcgc,vt  donccprciiumfoiuc- 
returea  hypothecaeteneretur ,  rraditz ,  diximus  CuptAcap.j.w fine. 
Sedidgenenliiisaccipiendumeft:  &obtinebirenimecjam,  fiquis 
ir.cpermautioms  caufarcmhaclc^edcdcrit  ,  vtdonec  resaliadc» 
tur,  cafibinthypothccara.  NccdillimihsHuiceftillafJ^ccies,  flquis 
inrem  cmendamfub  hypotiiccacrcdiderit:  nam&;hicobpriuilcgi- 
umanterioribosprcfertar  >  quianifi  peconiamdedfflec ,  resempta 
nonfuifTet,  &itanec  alijscreditoribusobli^taefle  poruiflet:  &eft 
hocdecifumin/.  Itcet.^.C. Qttifotiores.  Terriumcxemplum&rcrtia 
(pecies  ell ,  hypothccx exprcluc  cum  priuiiegio,n  quis  fub  hypo theca 
inremcon{eniandampecttniamcfedidic,eK/air/»-iwMr.f.j^^0/Mra. 
vbiiniLyS^y.pcopria  hujus  rei  ratio,  quod  hujus  crcditorispecuniaialr 
oa^iftcericcotuwpigpiow  caoto  t  ab^aeq^aafiiiiiilec » ce  pereunte 
'      "        *      "  .  ccwri 
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cctcii  creditorcs  nuUum  planc  pignus  habuiiIent.Su|>ra/ii».i  .(vbi  fpe» 
des  tacttanim  hypothecacam  ej^ofiiiiaiis)  iefaaiuraiis«oxuni  opi- 
aUmem  ,.qui  tn  duabus  iftis  fpcciebus  (latuunt  ecjlcredicoictnliabe* 

re raciram hypothecam.  Ecenim in dJ.$     6. non deliypothcca con- 
ceira,fedex  hypochcnhypothec^de^rioritaceceiDondccur.ex  |am  di- 
Aa.cacione,quod  pec^uniaiftitis  ctediroris  ^uam  lecerictotius  pigno- 
ns  cauiam  /  vtde  condicioneiniqua  hbtiJlacanon  poilint  conqueci 
priorcs  ctcdicorcs.  Harc.iur  & raiio  &: dccifioproduCia larius fuir ,  vt 
docct4./.(J.v^/:JC.<«/f,quod  deprzlationcdidiucftis/.j.co  caiu.quo  3 
credidit  quis  m  armandaniauc  re^arandam  nouem*  podeetjamad'* 
mitd  f&ifta  verba  nocanc  excennonemj  li  credicum  fuericin  dbaria 
nautarum^qoandloqtlidemnnc  his ,  ( &  nimitumcorum  opcra^i  nauis 
laluapcrvcnircnonpontcric.Nondinimilcexemplumeftmd  1.6. 
fi  qujs  pccunia  credideric  in  merccs  vc  ialux  fianr ,  (  dxh  hypotheca  vi- 
deLeanimj  &  metces  niniirfi>  qwealijseiant  obhgatz,  &  in  nauem.  vt 
trafiiefaereiicar,iUacae ;  vcapparecex  eo,  quod  ibi  mox  add  i  tu  r.(&  hoc 
quoq; perextcnlloncquandam.)  T/rff4«//r«»fx/oZw<*/«r.  Naulumpor- 
coiiumctl,  &prccmm,quod  ioiuicurpro  vcClura.  Etmmirumqui 
merces  aducxerac,cum  nd  haberet,vnde  portoriumiolucrec,  neqj  ob 
idmeroes  ex  naaetransfeirepoflecpro  naulo  e)^foluendo  pecunij  (iib 
mcrciti  hypocheca  accepiti  &  qaiica  credidii,ali  js  licecprioribus^prae- 
ferctur.potcnriorhiccrit,air  JCrus,quonia&naulumpotcrjus,idcft, 
an  t  c  o  m  111  a  c  X  fo  Ui  c  n  du  c  11 ,  quo  rcterri  p  o  t  quod  fccihit  j  uu  c  n.  Lm.%, 
'verf.^7.\Fttror  cfi,pofi  omnU  perdtre»m/itm]Sc  non-dabi^  quibus  nau- 
iumdcbetur,  rcspro  quibusdebetur,doiKcnautiifi>luacar,detincre 
pofTunt.Porrofvteum  locucxplicemusJin<i/./.6.$.i.tantund(;,inquit 
JC.  dicemus,  li  merccs  horrcoium  vel  arcae,  vcl  vcjiltura  jumcntoruin 
debcaturma&  hicpotentioreritrQuacexprioriilio  excmpio,funpx- 
pl  i  cai>da.  Nimirum.qui  ad  naulum  crcdicft  mcrceshypothecc  acci-^ 
pitjhabct  priuilegiatahypothecam,pcrq;prioribuspra5cxnu:.Adefi- 
dcm  modnmqui  crcdiditad  cxruluciula  mcrccclc;n,qu2epro  vfuhor- 
ici  vclaicxin  quarcs&mcrcesrcpolicx^ueruiic.dcbcbacurnccmpco 
ve&ora jomentorum , quibas,  vtreAe  Accuciius ,  meroes adue&e e* 
tancsdemeiccs  c.  s  hypothec^  acceptc,idi|scceditoribus,qujbus&ipie 
mercesante  obligata:  erant,eftpcJtior:quoniamcadcm  rarionc.quam 
■denaulo  diximus,  dominus  hunti,  jumencoru&arci:,  duni  libimer- 
j;e$dcbicafQluacur,ci:sdcciacrepoceit:£ch9cquidcmad«^./.;.C^6.^«t 
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^tf//tfrw.quibusaddequa:cadcrc,  &pricipucdc  crcdita pecurviain 
remconlcruandam,traftatiV!fg«i.^.j,  m.2%n.  ij.ltmtt.i.vbi  notat  vt 
locus  fitpriuilegio  ifti,oportcre,vt  &  pccunia  ad  hoc  ipfum  /it  mutua. 
ta,& prxtcrcaad eam rem  & euni  vfum inipcnfa-.quocf vtrumqi  etiam 
Cxtis  ex  jam  di(^is,&:  ip(a/./.0**.intelligi  poteft;in  quib'  proponitur  & 
fxpms  iteratur,  IN  &:  AD  ca  rem  pccuiiiam  crcditacftc:nec  porcft  pe- 
cunia  laluam  fecifte  dici  totius  pignons  cautam ,  nifi  rcucra  in  id  fuerit 
impcnfa :  cxquo & porro  confequitur ,  q> tertio loco requint Ncguz. 
vt  non  vltra  acditum  fir,qium  neccftiun  crat :  Et  nifi  hxc  concurranr, 
irtjuriafieretcrcditoribusantenonbuSj^injuriam  concurfusiftorum 
requifitionemtollit.Sed  ibidem,vthocaddamus,crratNcguzantius 
Jum  p^utat,prxlationi  locum  nondari,  fi  antcriorpriuilcgiumhabeat 
pcrionalc  :  neqvic  cnim  ejufmodipriuilegiumquidquam  contrahy- 
pothccampotcft,  qua;priuilegijsperfonahbusoninibu$fortiorcft& 
potentior,vt(up./jof /r^.f<ip.  i .  cxpofuimusmili  quisexiftimct,cxplica- 
riNegu7.pofrc  dc  eo,qui  cum  priuilcgio  habct  8c  hyporhecam.Et  hoc 
enim  calu,  vbi  cohcurrunt  hypothecaiij  duo,  quoru  vterqj  habetpd- 
uilegiu ,  neutcr  alteri  prxfertur ,  fed  i  ntereos  ordo  tempons  fcruatur, 
vr  dicemus  infra  cap.  14.  Scmpcr  aur  poncndum  eft  in  hoc  materia.de 
qua  diximus  exl.ycfr  C.Qutpoitor.  quod  dc  hyporhcca  litconuentum: 
quoniain  dd.locis  non  dcnypothcca|^qua:  prxrupponitur)  fed  dc  jurc 
prioritatis  principahtcr  tra<ftatur:  ncq,  cxhoc  lblo,quod  quis  in  hunc 
vfumcrcditjfibi  adquirit  hyporhecam,  lcd  conftitut.i:per  conucntio- 
nc  hypothecae  Lcx  priuilcgiu  adijcit:idq;oftenduK  t  qua:  ipfc  jCtus  ibi 
ipxo^oniztn l.^ .ihivtlMt (inA.'d<Jit oblt^Atd.Sctn  1.6.^.  i .ficfHutnmtrces 
.VAff/tf  Ay»^<i/<w.qu^  particulaS  I B  r  malc  inPandd.Florcnti:us  tamquam 
fpuiia  virguliseftinclufa.Atq;ita  quoqjobimetin  priuilcgioquodha- 
bcr,qui  iii  icmemcndam  credidir,li  nimirum  de  hypothcca  ccniicnc- 
rit, vrprob.auimusy«^.//^.i.vbi dclpccicbustacita:hypothccaf ,  vbi& 
propofuimusterminos,qiiibusifti  hypothccx&pr.inationi  poteftel- 
iclocus;  vrquisin  rc,qu.\pcrcmpri(incdemum  iiicipftclTedcbiroris, 
4  alio  prioraut  poftcriorfit.Ocniqiad  hocgcnuscxpicilarum  hypothc- 
carum  cu priuiicgio pcrtinct  fpccics (.fcriptM,'M. xi.C.  Qttipotiorei.iny.tx 
quamhypotheca,iupccquacontcclucftinftrumcntumpablicunvaut 
vcre  talc , aut quod  ci xquipollcr , practcrturanteriorf ,  ilipcr qua pri- 
uatumtantuminftrumcntumcftconfc(flum.  Explicandumhoc  cftcx 
d.l.xi,  NotabUis linutatio cft iftaad icgulam :  quapotior cllc dicitur, 


'qui  temporc  pnorefttautfKKtUiinfignccxcmpIum  eft:  hypotiiccacpri- 
uilcgiacx.  AWcnimadjasjpigQonsrufficic  exjurisvcceris  ratione, 
hoc  foliun,fi  efl;  de  eomaaencoiniirter  debicorem  &  credicoxem.Se(l 
.  fiittcaiumhoceft^JXi  i.  quaepriuiiegracam  camhypocfaecam&ctc, 
&perquaeftinftrumentum  publicum  (.onfcflum:  &nonnnecau(a', 
Vt  aebitoru  fraudibus  occurietur,qui  r<jpc  eandcm  rcm  pluribus  obli- 
^nc,& ui  iuudem  alioLUfrcditor  um  dicm  proferunc:  V  c  ica  mulc«  li* 
:ces.&  .c<mcena'onrsaikeiiciir  :qaa«c)mde  caiflamuldi^^ 
cum  eft,TC  ne  qua  valeachypotheca  im  mobili  u  rc  rum ,  nifihulidaltter 
flierit inlmuata. Scd non procedirtoufq-,  ^d.L i\.C.Qftif>otiores.Qn ncc 
fimpliciccr  requiratpublicum  verc  indrumencum/edcffedum  gqua- 
lcm  cribuacinftrumcnco  cuicunq;phuaco  verd,  llci  tresinccgcseopi- 
iiuotlis  tcftes  rubfcriplerint.  Quale  aucem  eo  locopublicum  inftm- 
mentum  inteliigatur,pluribus  ibidemC^.54/«c.C^r.&alij  explicant: 
.&de  priuaaiftius  inftrumcnri ,  quodpiiblico  lequipoUeat,  rcquifitis 
V.aliquidapud2^(rg«^.^.j.m.^/r.47.Ulud  obicernocoj  male  aJCjothof* 
4dd,u  ii.adnbcatam>  qaodpignusinftcamentopfiaatononprohe- 
lanqaod  £m^falfum  eft:9eadtfononptobatur  cx  diil.L  1 1 .  vt  i&  cx  ea 
contrariumappareat.  Etenimprobaturqmdcm, fedhabcturdignius 
&  minus  fulpc ttuminftrumcmum publicum^.  quoniam  in  inilrumc- 
lismere  pcinatis  ,'iaciliiisp6tfiatif ,  &  captiotntenienirc.  'Sed'&  am-» 
pli  u  V !  i  1  c  p  ta  ejuiHemljofhoftedi  noca  cft  ad  d.Li  i^^piodprittata  catio 
aducr  fus  r  c  rti  u  m  n  o  n  p  r  o  b  c  t  ,c  X  /.  6 .  CM  pr6lfAtion.^\i^  agi  t  d  e  ration^ 
priuata  vnius,qui  aliquem  fibi  dcbicorem  annotauit:quodcum^cic 
,i/./ycn^^«r(«.i  I  .C..^^^9raiechilumcommunciiaber^ 
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I>efriuiUgi0iqmdMnexumefthyftAtCdt4€itM^ 

^  hMfM^fjfaMpiimiauipifMureffedebuil 

Xemplum  nuUiimocciitdtpriailegjj  ptaeIationi5,qaodaniwiQm 
^fit  hypothecae  generali  expreftz  conueticionaii:led  in  tacita  &  gc- 
Jietati&.  j^edali^  occoctunt  exempUy  de^uibus  jani  agereadgredi* 
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mur.  Quxrirurinprimisan  fifcihypothccaejurmodi  h.ibcatpriinfc- 
Z\wvri:hx. yiccm-Jittf  inLeos ^Ht.  9.  C.  Qm  per.^  tlftd.S^ltcvxlc  j^vmilcgiis 
tribuiinr,contra  antcriorcs  hypothccas  tacitas.  Scd  vidctur  ca  faUH  cC- 
fcopinio,pcrtcxtumiridcfinitcloqucj'ttm/n/.y?^/^/;«j.8.  QHjpotto- 
rti^     quaj>ra:fcitur  fifco  ctj.im pniiarus,  qui  pignus  acccpic,  anrequa 
dcbitor  h(coobligaretur.Scd    in  dubio  tacito:  nypothccxcadcm  cft 
vis,ni(i  qnidinueniaturnominatim  cxccptum ,  quam  habctcxprcfla. 
Ncc  quidquafacit  l.Jtfundttm.^.C  Qtnpottarestn  ptgn.  nihil  itl.2.C.de 
prWi/./i/?*.quqmagisAccurluim  oppLignat.Sjpiob.itidcm^quod  c(l  in 
d.l  8.D.  Qutpotiores.  Dodlortiquidcm  Mi\^oexd.l.2.  probanr, quod 
muiicr&filcus  parip:i(ruambulcnt:  cxqiioportit  infcrnpro  Accur- 
fio:quoniam  vt  communis  habct  opinio.mulicr  creditoribus  antcrio- 
ribus, qui racitam habcnt  hvpochcca., pi efmur. Scd  \  iciola  pt  rlpicuc 
eftha:cratio,  qaiaa(rumptioargumentipccirurcxjutcnouo,in/.<i^/,/i- 
d*tis.C.Qt*ipo/. \ycr  i^Uu.iM  nccefiariodcrot^atumcfljuti  illi,quomulicr 
&  ftfcus  pait  &  codcm  jurc  vrcbantur^vt  dicemus  tnfra  vbi  'leprtni!c<Tto 
Vxoris.Necin.igisad  rcm  h\cir,.^uod  in</./.i  dicitur  dcprmilcgiohlci: 
non  enim  jusaliquod  prarlationis  ibi  intclhg|tur,(cd  fola  t.icica  hypo- 
thcca,quxcum  non  lit  cx  conucntionc,  fed  cx  Lcge  rcdlc  priuilcgium 
vocatur.  Exquibusapparct  crrot.  Hottomaimi ,  a\ii\nTr.de  ptgnortb . 
c/t^.4.intcrpriu:lcgJatos rcfcrtfifcu.m,cxeoquodpra:feratin  piiuilc- 
giarijsprioribus.  Nam,vtla.pc  dixnnus,  omnishypothccapotciuior 
cftpriuilcgiopcrfonali  ,&nosvcro  hicdctali  priuilcgiononagimus. 
Videripollit  dil^inguendum ,  an  hfciis  agar  pro  dcbito ,  qnod  1 11  ex 
contradu,  an  pro  tributis:  vt  lilo  quidcm  calu  limpliccm,  hiicanr  pri- 
uilcgiaram  hypothccam  habeat.quod  vidcrurprobari cx  l.i  C.lipy  >pt.. 
pttbl.penjitat dicnur ,  ii  quid  hfcnr pt . ►ptcr non  foluta tubu-. a  vcu- 
didericterraftari  vcnditioncm  nonpoirc,  nccfi  dominus  prctium  ot- 
tcrat,  nccfi  crcdicor  juspignous  &  hypocheca:  pra'rcndat :  quod  fmc 
dccreditoro  poftcrionaccipi  nonpotcll-,  inqnn  hucjuris  coir.n-.uriis 
e  rt ,  V  t  .1  c  1  e  di  to:  c  p  ri  orc  vc  n  d  1  ram  r  cm-  an  h:  r  rc  emprori  o  n  p  0  iTI  t .  1 1 
facit  ratioiiW./.i./«/,  additajqjcaafatribufoiupotJovlltjqiKb^omnii 
bonacclTanrispriorelocofincobi(gata.  Er lanc tiibutorufolutiofpc 
ftatfauorc  Rcipublic.T&tjus  conlcruationcm.:?^  cucxipliNbtmi .  :^v; 
jpboniSjquarpolTidctfubdiii.tLbcanc^nihilmiiUjlihicfpeciahM.ict) 
conccdaturpnjrogatiua.Quin  cu  vc  quifq-,bt..naadquirit,  ita  protinus 
adiributapra:llanciafilco«bligciitur,nccpoftcncrbaclcn'filcuse/Ie 
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ponic  vidcii:  cum ix  ),i.\iac  i, qiia: tliprailiximus,pnuilegio ifto filcu» 
g.iudca(,vcinbuni.spoiccpixnriisr.Li)scrcditoribuj  przfcratur.  Autan 
rort^  dJ.  J  ■Crfif»'^-^'  pMhi.penf  u^rOAigim* de  ipfis fundis& prxdijs  tti- 
btttarijsalicn.irisa  hlci^jcjuon.otio  ^dJ.  i.Accurr.acctpit.  Pioiiusq» 
priu.itvis  cx  ttr."!po:f^njcfci  .ttui  (ml'  ■  p  )tcftcoinocic  iciliirgia.d<  ;ui- 
fas  coniirtcliium  ,  dcquibus&noi.  u  ;.ium  locjiuinciM  icxtustjuiliuc 
p t  i ncnt in /.iS ,tujiir^fitJ.2:C.slepnmL Jct ./. 8  Qtft^ ^or .Quontain  dixt- 
ivuis  vnq;cxcu2(kcQnQra^um,  hypoihcciui  6Ca&pnu.  ti  .vrcimari 
prxhrri  cx  tcr.iporc-  Suhijciani'liic  (quod  coiviPioclius  fortc  fupra 
wy^.i.vbiiagcncrc  hoctiaClauim',dicipotuilli:c)brcuitcr,(i  noncon- 
Actt^mfifcusan  priuatus  piiornt,cujiiscauQin  dubio  potiorcncde- 
beat  Ne^Mr^.j.merrl>.^.ii»ti7.f^fiq.  pro  vtraqj  pancautores,eo(q}  i-  * 
tainconcordiam.idducit   vtindubioiircuf  prxferatu;'excau(aone- 
ro{a,!deil,vtcxpIico,  cx  c.Tnlacontr.idVus&tiiburorum :  nonafiivbi 
iilcuspctitpo:a.imaucnmitam,auc  vbipctlcquitur^uscadacorum:^ 
diftinAioiiem  Jafi>n.|anid.loco  proponi  t  Ncguz.  ad  qucm  cafiimpo- 
{lcriorcm,vbifi(c*lucrumprcquitur,rcderetettuc/j»«^jirf«.io^f./«^^ 
ffii.qax  in  dnbijs  aitrcfpondcndum  tllc  contra  fircum:cujus  fub  bo- 
noprincipc  caulavulgo  malacilc  phibctur ,  nimirum  quo  ad  ca  qux 
4iximtts,maIras,p(£na^&caduca,quxbonus  princepsn6acerbcexi> 
gitrnamciuoadcontraclus  &  cributa,  opcimi  c^uoq;  principes  ;&  qat 
Remp.(alu.im  cllc  voluncfaucrc  fifcololcnt&dcbcnt.  Ei  itaquoqttC 
Ericrhard.  CXpllCat<^./.  i  o.  de  jnr  ffit  t/i  Tepn  iun  lccoab  Ecc/cf.adfifium  . 
i«;;/;.kd4dcommodanilii  cxplicuio  (icdilhnctioad  noftram  rcm,^, 
rcadUraus^on  potcft.  Qu.crimiisemmin  conairfuduplicis  hypothe-' 
ce priuaci &  fiici,vtr.i  lit  pi Uii'.  ;:.it.i^'  potior iu  dubio:atquin vt pro- 
br.uimusy?;p./i7'  ijilciii  \  bi  :.uluca,  ur  bonadatnnatorumvelmul- 
ia4p!cqi;tcur,nullamliabct  hjpothci  am  :  Itaqiinhiscctmuiisncccf^ 
ium  ci}  vt  potior (irpnuatds,  qui  h}'pothccamnabctpcc/.«0/^»'  9 .C 

0«/ PoJ.quod  Sc verilHmumeft :  adco vc&fimplcx debicorhic fit  po- 
t:..:  :t.c(k:  umfi(cus,qui boni  ticcu,\Tt , cxtracaufam  contraclus  vd 
i:;pu:uiuni  ,omnibuserct;itoi  ib.ij. ,  qiiiquidcm  bonafidccontraxc- 
ruat,tcncatur futistaccic.  Etigiturpoiicahypothccapiiuaci hici,in 
cafizquononconftat,vter  priotfit,  vidcaturdicenduroidcm,  quod 
. ^/r^.r.{^.i.diiimu5  p')-iorc:n  e0eoGCupanciscaufam:Ettamcncura 
«xcawli.  his  conr:  Uius  n.hurorim  faucantLL.fifco,rc(;li;is  t|iiis 
fottc  dixcruyiilu  ^auiiuupotioicm  cifc«&  cum  pt^f  crri  piiuato  dcoe- 
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fe.QnpdAtitemfi&ofiHieant  Lcgcs.piobatiir  T.quiadedetttnrfilc» 
lu  poc&cctmcacitam.  z.quodijexcamacontra^huqiiuldebitiimfit 

fiico nutprotribun''; ,  porcft  hfcuspccuniam repcrcrc ,  quam  dcbitor 
fifcialij$luiscrcdiruiibiisroluK,vclupradiximuscx/.<^</irr?-*i8.§.'i//f. 
tum  l.fe<i.tie jttr,fifcU.  5  .["Je frmd.fifct.  5 .  qu  od  quo  cafii  alias  ptiuatHS 
cum  ptiaato  concuctens>inpoft  quxiitisautpoiior  cfl,auc  concurrit, 
fifcuspriuncopizfcrtur  ,  vrkidem rupratin(fiauimusf.v/.y/^«/^.i8.i^f 
jtfT.ffci.  Etigituradhunccafum,quohlcuscributaauclibicxcontra- 
{ka  debitum  peilcquituii/.  /.  lo.dejur.jijci.  qua:  in  dubijs  vult  rcipon- 
deri  coiifEafilauiitielemiionpoceft. 

C  A  f  T  T   X  t 

t.  jiJl.yJttpr.Qmfti, 

uilegtMS  ?  .  • 

5*  Qi^d(e9^mittfHumhMendi$, 
4.   QmdJirubmtiit0ixbaptim»  ' 

PVPtLLi  hypothecamhabentinrequaeex  ipforumpecuniacftem- 
pta.  vt/i^./ft.« .  probaiiimus.HmchypotnecKpr4ei«eaanncxum 
*  cflcpriuilcgiura,  perquodanterioribusprzfcranriir,probaturex/J-> 
Jemjj.y.inpr.Qutporior.Cim  cnim  in  gf  6.]Cn\s  proporn;iret ,  ali- 
quandopoltcnorcmcilcpotiorcm  ,  cjulqjreiaiiquoccxcmplarubjc- 
cifletiquasfupracxplicauimus ,  connnuando  in/.y./n^.additjdtni 
efle>fitesexp«ipiUimimtiiisfiiecircomparat  a.Ifq^  eflprimatcarusWl/. 
7.  qoo  ex  nummis  pupilli  vmos  coca  ceseft  emca.  iuiujciaic  a£is 
alius ,  qup  duonim  pupdlorum  nummts  rcs  eft  comparata,&:  vtcrquc 
in  pignus  fimuiconcurrunt :  quoniampriujiegiacus  contra  arquvlitcr 
priuilcgiatum  >non  poteft  vti  priailegio:&tamen  pro  prctij  quod  tm- 
penfiim  eftcica,  8epcDpoRione,non  xqualiter  concurrunC4li.7.qiio- 
niampccuniaqu2ccftimpcn{a,cftpignoriscaufa.Tcrtiusproponicur 
cafus,  quorcstantumpropaxtccxpccuniapupillicomparatacft  :  & 
antiquiorcredicorcumpupilloconcarnt,ranone  ninuruintotiusrci: 
fiqoidemtl&sineaparte  qu£  p  upiili  ji.e.cuiua.comparacanoneft,  cte« 
dtoalierfikliueft :  ftdderojticGaini-^UBcaiiiiiSyquiEpantt 
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akb  nonh.ibcr ,  rcflc  dicimuscfn."  concurfiim.Et  dc  pupillis  accipitur 
seikedJ.y.verf.^/ueiJires.ob  conncxioncxnxum  iis,tjux  pixceaunc: 
ceferoqninnecmalepoflitiftiulacdpiin  genere,aeqaocanqae ,  qai 
ciediditiniemcmcnciam  ,  Ckd  vthypechccamexprcllepraenippona- 
musacccptamfuiflcjjuxraeaquactraibiuimusrupra.  Quxritur  &:iJc  * 
co  qui  in  rcftitutionem  zduim  (redidit :  Et  hypothecam  quidcm  huic 
dataniefle  conftar^  pereaqu£dixiroasy«^r4^.  i  .{cdnufquam  iftiliy* 
|K>thecz  datumedpriuilegium  ,  quo  creditoribut  anteriotibos  tfte 

3uicrcdiditinrcftituiioncmacdificij  «prxfccatur :  proquotamcnvi- 
caiur  faccrc  ratio  in/.6.  Qhi pet.  quoniam  &  hujus  crcditoris  pccu  - 
niaialuameilefacic  tociuspignoriscaufamiEtpollithucadduciquod 
inl^ventriut^Jghnr.Mit/tui.poJf.  dcpriuilegio  didnir.-quafniiisidvi'' 
deamrpenineread  priuiieeiam,fimplexper(bnale  contra  alioscre- 
ditorcschirographarios,  dcquoetjamgcncrcpriuilcgij  agitur 
tbtobw.fi.^.Iaem.io.profiao.  Etad  lationcm  rumptamcx/.^..^«i^0r. 
.  dicipoieft ,  quod  caprocedacex  hypothccx  cxprcdae  hypochen.oeex 
priailcgio  legis  fpeciaii :  atquin  non  videcitrea  racio  fumceie,  vtfimul 
&  Kypochecam,&  jus  prarlationis  in  ducar :  &  difhcileeft » vt  citra  tcx- 
tumexprefTum  priuilegia  incroducamus :  (edcft nobislubfiftcnduni 
iast^tctminosI.i.fnfutb.Cduf.hjip.tac.  qiuenon  nililimplicem hypo- 
thecamtribuit.Etquoniamtextadeficimnr>hau<i fcio ,  antentaieh'* 
ceat ,  quod ftqoicrediditinrcftitacionemxdificij , c\pr<.  iTc iit  pa(fliis 
dchypothcca,  tum cum habiturum jusprxlationis.  Tractarur  iS: iJc  J 
co  qui  ahquidintunus  impendit.  Quxrcncium  autem  prius  vidcatur, 
2nonininohichabeachypochecam,dcquoahquid/r^.i.diximus.  la" 
centeniimhimhereditace  adhuc,vix  commodaeft  occafiojvr  qui  im- 
.  pendicin  funus^libi  de  hypochccaprofpiciar,  ncc  vfqua  lcgimus,huic 
a  Lcgc  hypothccam  tacitam  in  bona  dcfuncli  clle  tributam  :vt  nihil  a- 
'  Iiudvideacuih.ibcrc  quam  pnuxle^ium  exigenditmcrchirographa- 
lios  creditorer.Quo  poHto  efficietar,vceo  poribres  (inrqaiuis  hypo- 
thecarij  crcdicoiis [^cr/.ees^in.  9.  C.  Qftipot.Ced  concrarium  fiiadct/, 
pen.dereli^ioJis  :  vbidiciturjquoHimpenfafiincrispr.-cccdacowwf  crc- 
ditum.  Quodliverumcft,  iftcnon  tantum  hypothecain,  icdctjam 
priuileraumitmaihabrbfc.  Siyitquimcdiam  fcquuncurfenccntiam, 
qood  i  wqui  impenias  fu  neris  l^cic,  prsferstur  crcdicoribus  antcrio- 
ribus  qui  habenchypochecamcacitam,  noniudcm  hisquihabentcx- 
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Etiftarcntcncianiihi  velnuudmcdi^ilicet,  quoniAni  vtrimque 
icad.l.fen.ijr^dl^.C.Quipot. oppugnacur :  nam &: hypochccacacita 
vtcumquc  poikrior,auocunque  pecionaii ,  pnuilcgio  potior  ell.  £go 
cxiftirao,huncquiin  mnasimpendit,  onimbusin<£ftmdecredttoti* 
l»n*,quocunque  priuilegtoaucquaciuiq)  hypochecaiubnixiseflepo- 
tiorcm  :'?:dehcienre  Lcgc,prxtorcm  a<5tionifuncraiix,  hoc  priuile- 
giurafpcciah  rcligionis^auorcdedjire  ,  vtimpeniatuncris  mmucrct 
ncrcdkacem,  &  tanto  minus  defunclus  in  boius  rchquiile  ceiilexetur: 
qao(i(uafitltimmatattp,qua:pro  rchgionefacic,  Acpublicavtiiitas» 
ne  dcfundorumcoipoxainiepuiu  jacecenc ,  proptcr  qux  infuperha- 
bita fuic  fhitla  jmis  rario  ,  vt tn  rermim's  reiponluin tft  inLfunrper' 
Jonddi  rW/^io/.idcoquc  alientior  Duarem  ml.i.fil.matnm  quodcrc- 
dicorhicetjampoctorfitmufieti,qiwdotemruainpecfequicttr  :  & 
necenimquifquain  propiri]sauribttsaudiat  muherum  ,  quxroari- 
tum  potius  in<cpu!tuni  rchnqai  ,  quam  ahquid  dcdotc  lua  minui 
vcht :  .idqiiodctjam  nonnihil  ixciil.  4.  C.dcpetit.hcrcd.  Hc  lcuccft, 
quoddc  juic  pct  cxpicllam  hypothccim  qua;hto  obijcit  Ncguzan- 
tias:naiiinccminus  jus  tribuit  hypoche<^  cadca,  At'4>edalis  hujus 
impen&racaoeft,dummo<io,  quodprzfupponendum  eft,  adiitex- 
pen&nim modus , &ablic cxcclilis.  Qtiod  auccm  in /.f^yTi^w/V.i 4.$. r. 
derd^ttf^ciixxt ,  impcniam  funcris  pra:tcrii  irypothcc£  tacitx , ex eo 
inepte  inferc  Ncguz.  altud  eAe  in  hypocheca  ei^iefl^J*iane  cfieda 
inipedo  caie  jus  habec  qui  in  funiis  impcndic ,  quale  Iiabec  hyoo- 
thcc.icum  ampliffimo  priuilcgio  :  fcd vt diximus  ,  propric ift.a ny- 
pothcca  non  elt  ,  ied  impcnia  antc  omnc  a:s  aiicnum  cx  hcrcdiu- 
rijs  bonisdecrahitur.Ideoqucpatumfubtiiiter depgn.cap, 
4.  impeniam  fbnens  tale  priuilegitun  liabereait^  cuiufoodihypo- 
thedsaliquibnsannexum  cil. 

Porrohucquidamreferunr.  redcmptorem,&cuniqui  icruum 
captum  ab  lioftibus  ,  propua  rcdemic  pecuma.  £c  lunc  qui  iilum 
priae6ren<lum  cetoienc  ,  eijam  anceriorem  expreflam  habentibus. 
Quod  non  diiiiculrer  pofita  h^odbecaadmiterim  ,  per  racioncm 
qux'  cft  in  /.  6.  Oih  potiores.  vcl  maximc  cnim  hiijus  pccunia  (aluam 
fccit  totius  pignoris  cau(am.  Scd  cnim  pluiquam  liypothccani  illc 
habct ,  pcrAiff^dfoia.  ^.fiefHu.  7.  <^r4^//i»ftr.vbi<lidtur,&ruumab 
hoftibus  icdemptum  pcouaus  fieii  ledune&tis.,  faluo  hoc  iure ,  vt 
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^omimtf  predum  quod  numcraulc  redcrnptor  ofTerre  pofllif-:  quej 
jus  otfcrcndi&crcditoribus  fortc  conccdi  poffir.  Sed  probatui  itt- 
dc ,  quod]  plulquam  hypothccam  ctjam  priuilcgiatam  iftc  rcdcra- 
ptorhabcat.  Etjani  qui  redcnut  hominera  hbcrummeo^uspigno- 
rishabec » vtlArj^jmhmtsi  icdcnmitance  captiuicacem  obligana- 
Jijs  noo  p6cttexic,n6cdcpciutlegio  aot  jucepcskcioiiis  tradbri  po- 
keil. 
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1 .     tAn  vxorefutm  expreffis  hypothecuprioriktUfr^^MfHf^ 

X,  t/inmHiicrwdotcpfiopr.tferatHr^i 

i .    uin  imUttr  pojfu  prxfern  4epoaent$jC0mm9tlMti,(^e. 

^ V  P  & A  Ithr. i.de  hypo thcca iila  crad):auimtts>& quando mulierida- 

^tafit ;  j.iiiulcjiriaiitgio6fpra?lationis  jurc  vidcamus :  Etanceju- 
ftini^uum  cantum  prtudcgium  inccr  chirographaiios  crcditoresha- 
bttille  vxoiem,ip&  atcelbnir  Ju(liiiian.Z.«i^^^dWM  i  i.  Qutpouor.^fx», 
.demumdedicetj.in^  iu  pothecx  conceflainiLtwCWirJSrmtwnn^ff. 
pi.clarioncm  :  quod  Ci^rcpciitur iV.57.  Racioncs  tjuibus  moCQt 
fuit  Jalbr.ianus  iplc  proponit  in  d.l.  i2.Cod.Q»t potioret.  Sed  fljnc 
il]a:(aneinepta: ,  & quii>us nihil  nonvxonbusucfcndcrepoffis  j  fcd 
nos  hlcnoo,  quibusracionibus  mocus  fiieric  Jufhnianus,  fcd,  quid 
difpoiuerit  ■]  \rtimus.  Ncino  dubitat/quinpcri/./.u.juspraetdrio- 
nis  datum  fir  vxoii  lonria  rrcditorcs  ani:;iorcs  ;  (cd  (  or.troucrti- 
cur.anbc.Khtioiihmj^-iiui.c^j ommbus  omuiiio  prioribu5,anqui- 
l>ul(lam  cancuni  prxjteiacnr*  Communis  &  in  pcaxi  rcc.pta  upi-  ' 
«io  .laniit ,  eam  cancutn  prsferri  his ,  qui  pnoremxaciciim  habenia 
nor.  l;is  ■]':  .  xf»rrllara.  ccfane  (itis  icaindulgctur  vxor: ,  qu.-g |mg 
.vcccnnvc  .>i;  ;^.)[hccamquidemhabufc:  &i;ondebcmuwaM.  cmu- 
JUeribus  c«m  !nj.»ria  alccrias.  Icaquc  cum  Intcrpp.  cogcicntui  44. 
mitccreper</./.u.aj«/..^/.»/i.ir«.jus  pr.Tl.KiQnis ;  refttmzeiimt  ini 
eain  icnceiuiam>vcpi«icciciutbjrpgchccis  cious  nutiicr ,  noo  tcem 
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4?g^nera]iceLloquiciir,  adciimraodumreftriBgnnc.  .£tfiqiiiileniA 
mens  fujflcc  Juftiniani ,  inconfticucionc  TamprolixailJudvciqucex- 
prcfllKIcc.  Ec  qux mens  cjusfiierit , magis c tj im  apparcr cx l^^^.c^p» 
5. 4.vbiaccuiace  dilTccic ,  an aliqui  crcdi corcs  poHinc mulien prx- 
fi»iiiiidoce>  -vtmaxiiniej&ipiinncpriuilegiaci :  Ecquid  pocc(t  ge-. 
necalios  dici,  quarnquodeflin<^./.«i^Mntfji.^.,^ii»^Mn^ 
licrcm  habere  pnuitegium  &  prarlarionem  conrra  omnct  creditores» 
licetanccciuris  linc  ccmporis  priuiic|^o  valiaci.  £t  cauiilantur ,  qui 
capca&c  vecbum  frtMilegvi  quafi  eocaifRim  tacica  hypocheca  iignifi- 
cctur:  Ineptum  cnimclt,inlcgibaf  Judiniani  iftani-«&iei4S««r.coii> 
fcdkari :  ^quidait.piiuilcgium  tempons  fatis  rignificat ,  eumnihila- 
liud  intclljgcre  qu.ip^  prioritatis  jus  y  qut>d  cx  tempore  credirores 
Jiabenc :  quocodem{cnrupnuilegiumrempoiisdicicucin/./ef;»r^ 
.10.  Qmivotignu  Acceditt  quod  idem  JuiUakmuin7y(<97.«|^.  i*lim- 
plicucraicfcpriuilegium  dedilFc  dotibus  ,  vtcontraanciquioreshy- 
pothccashabcaiu  honorabiliorariucpretioliorajura,7i,u<«'7i^«  iiKet- 
.i«6cm  2^. ic5>.r4fp.i.itidem  .licrehocdcdiilcpnmlegium muhcri- 
.Ims,  vc  mUcQxiDi»  pcaeficxancnr,  lioectenipoiK  vinca^  Quas 
■«onftttttciaaesica^^neKalilierloquentesnonniJj  ft6lide^|aisad  hy- 
•pothecas  racitas  rcf^rinxcrit :  Etvtlupra  diximus/  97.  f<fp.  j.  loqui- 
.tur  Jullinianusxic.hisqui  intem  emcudam  &c.credidcrunt,&qui, 
tvtrupraprdbaoimns»  noahabenVtacicam  hypoihecam ,  (ed  iidehy- 
pothecaconuencrinc,habentpriuilcgiura.  Etcnmcredicorhicprc- 
feraruralijs  crcditoribusantcrioribus ,  fifalrcm  jurcdubitari  &qux- 
ripotcll  ,  an mulier  huic  prxfcratur  ,  fcquicur  ncccllario  ,  quodcx 
rocnte  Julliniani ,  przferatur  his  qui  /impiicem  expccinim  piiorem 
faabenc :  quodargumencum  proponir  AdiilliMr/»  %ut^it»em.  xt.infl.M* 
'&iwjr«iw.i2.&eireiponderiDofIcncgat.  Nccdubiumcft,  quinper 
d. l.  X2. Cod.  Qutpottorej.  pUis  datum  fitmuhcribiis  qiiam  ante  h.ibe- 
bani :  vtmcpccadducatur  Lvhi.jcf.Ced^dejvreiiotti.cam&ccojusco- 
mninonectuimtacicam'hfpo^cam  faaberent  mdieres,  "vcproba-. 
AiimmfiffrM&tn', i  .Qua  dc  cauiia &  fruftra  adducirurZACMi/rp-/<v>/<-^.  ^ 
)iy?/.nam  co  jure  mulicr  non  habcbat  hypotheram,  nifi  de  eo  filjr 
«rpreis^  cauiiia:  quopoiuo,iicucaliu5priuatus,&ipfafifcoex  ccm- 
poce  praeferebatnc.  Camantem  fcipn^alceritts  &ncenrix  auhtores 
muHcrem  anteciocibttsfaypotheds&B(leo.&^fifcoprzferri  ftaruanc* 
awiccffitf  i6  AyitBr  inf-gnQdini/./ |>>ptqpQaitaf ,  hodic  e&fubla- 
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depofitarij  auc  commodacarij:Ec  n.  Refpn.cum  duo  ibi  proponantuc 
mcmbiaia  bonis  e(Ie,&:  nonctfc,res  c6mod.it«&  dcpoiit?rc»5tiusad 
pollerius  hocmcmbrurefcrcutur,quade  rc  l.ums  dixj  tncomm.MdlvJ}. 
Ad  d.S.vlt.  Dcindc  vr  maximc  jam  dd.  locis  illa  vcrba,m  refpcdlu 
certo  bi  lingulari  ita  accipcrenrur.qa  atcnus  nimirum  quis caro  rcrum 
nominc,  furti  aut  vi  bon.rapt,tenctur,attamcntatcndumerit,  qaod 
vltro  apcrtiflnnueftjhacacccptroncmproifus  t/Ic  impropria:  &:  quod 
ca:  rcshnt  imoin  boni^idcponcntis  &commodantis ,  qui  non  tantum 
dommi  lunt,  fcd  &: caru  rctincnr  poircffioncm.Et  in  vlu  juris  ea  in  bo- 
nis  noftris elTc  dicuiuur,  quorum aut  do mini  fumus , aut  quorum do- 
minium  per  vfucjpionc  adquirerc  polTiunus.  Et  in  matctia  pignorum, 
nimisquaccrtoccrcinscft.  quodres.vtretlcpignoriteneantur,  opor- 
te.it  hoc  ipfo  icnfu cllt;  in  bonis .  vt  dcbitor  lit dominuscat  un\ ,  vcl  cas 
bonaiide  polUdcat :  licurnccquidquamcerciuscft,  quam  quodiiue 
pcr  ptgnoracionem, llue  quacunq;  aha rationc  vcro  donuno pra:judi- 
cari  non  pollir.Ec  quam  igitur  ridiculii fit  exiftimare,rcs locatas> com- 
modatas,depoht.is  &c.  qu.ie  certiftimo  jurc  no  funt  marti,  muHeri  cfle 
obhgataspignori  quasipfacitiamanifcftainjuriaaufcrrc  dominis  no 
poiriuErquomodovero  vxorobtincrcpoflitcotraiftos  adione  Scr- 
uiana,  in  quaprob.uidLimcft,non  fuillein  bonisdebitoris:  Pigctinrc 
manifclUplurapcrdcic  vciba: &:cuiift.inou  fufticiuncis non  verbis, 
(ed  verbcribus  cntdocendus.  Ignorantiacorum^quos  vcxat  lcribendt 
illudcococthcs,&:quiijcpc  incautos  tyroncstallunt,&inipla  princi- 
pia|uris,impingunt,faciuntaliquandojVrquali  Solilumeninfcneco- 
gamur.Addopro  conclulloneadhancrc  didu  Bald.quoti&iwTv^. 
deAi\ton.(i  WTVrwr/.^.Ju/./^.i^.rctuli.quodremhancpaucisdccidir, 
C^icaiique,iiH]uitillc,m/.i«r«^w.jo.C.*5/f>«r.</c;.pratciulicdciTun;ii  • 
aiitupermanens ,  ispotioreft  &  potcntior  ,quocunqi  creditoredcbi- 
torisfui.Hxccftlntcrpp.  quoq;  cctcrorumcommuniftimafcntcntia, 
&  quisadeononnurerurlcribcre.  Hunniumad  Tr/"*/  i/cr^//y^.i4.//3.7. 
ncmincm  ha»flenus  elTc  aufum  adfiimare,quod  commodan«  pr^fcra- 
turmuhcrirquolocoabfurdillimamillamlcnrentiam^qu.-iruonfuta- 
uimus ,  tucnir.  Alia  v.  ro  quxftio  eft,  fi  rcs  depofita  apud  maricUir  pc- 
ticiit.quo cafucum  dcp  onc iisnullam hypotKecim,  (ed  tantum  in pc- 
tendasftimanonepriuilfgiunipxigcndi  habcat,ccrtumt  li  uiolei.-^m 
eflcpotiorcm.  E:  .Vin'itunusimpcadit,i\onpiariernmuherem,do- 
ceuc  ca  q^ua:  dLvuiiUsy*^.c*i/'.^. 
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t.  Ah frimilegium  b»csmK^miffr9itt»€9if^kuit 

X.  v^»  Uberis  idem  priKilejrium  cerrpftdt} 
}.  QHi^dftmMrimonu$mJit£Htatnt$tm. 

Qui^dtnjpo/ifi. 

PEcrcquamui  paucis  cetcra  qux  adhanc  quz(lionem&  materiaim 
del&ypocheca&prtiulegioTxoris  peniiient.Tni^nirvulgo  pcoU- 
fllilUMMie  9  qttod  iilud  priuilcgium  uncum  habeac  locumindocenu- 

mcrata,non  in  caufa  confcfTua.Sccl  mihi  i  (la  limitatio  (cmpcr  vila  fuit 
iniubciiui.  Etfaliaciacllmvcrbis.  ^iquidc  vcrcopponicurdosnumc- 
iita&conftfiata » &ac  cau&,  tesdliEqaidiiBiin  .*  ideftfi  doceni  noo 
aiimeii«edt*&ianninideeafi>ltten<U  vxor  caucrit:  £ttum  nikil  eft 
mioclclcrcpetcndadotcquaeranir.  Nccaliud  cftjfiquacrasdeconfcf- 
honc  mariri ,  quafe doicmacccpxilc cautc, &£onfcirus cft ; nam h ca 
nuda  6c  faifacft,  dcmaricuslpe  numerationislecacuccidfecic:  rucfus 
ceftomeft»  nonpollereperidocemabvxote,  quamdiuetroren,  8c 
falfitatcmconfclTionisprobarehcet.ErconfclTioncrn  donarioniscau- 
fafadfcam,  vtpotei-macico,invtilcmeflcconftat,  nili  moitemaritirir 
c6firmaca.Sedcnun  fuperioropDofirio  dotisnumerat^ ,  ace|us,quam 
■■limw  ^eaccepifle  con&flusm^ptorfus  ineptaeft  &vi^ofii:  agiii- 
demhocplufquam eft cerdirmium,  quod prxfumaturproicoidfiwo- 
nc,  5rquodtiosaclconuracrataquoque  przfumidcbrar,  qnarama- 
hcusfeaccepilTe  eftcoafciTus,  duneclcgitimis  &juroadmillismodis 
contrariamdemonftietttr.  EtcumigitutiacenpftQ>«jeotKra«auriO" 
ncm  &  confcilionem  propriam  ,  exceptio  non  nnmeraue  pecuois 
nonniiiintra  bicrmiumadmittatur,  ( autcxcommuni  opinionc  cum 
oncrc  probandi  etiampoftjraulicrqu*  repctitdotem  8c  profcirchi- 
rogtaphum  mariri ,  vrique  vincet :  neqtieeotm vfquam  prudiium  eft, 
qttodtn  nttRietattda  &  foluendo  doccm  nudietipeciales  aliquas  fo- 
lcnnitacesteneatnr  adhibcrc.  Nodusianeineoaliqaiseft,quoddos 
hodiefercnonnifipoftmortcm  maritiaut-eolaplo,boni$  rcpctimc: 
£ccumvxor  &  roaricus  ilnt  pecioQxconjundUmmz,  &  vix  vllaho- 
die  admimnittrdiaoRia,  vbi  pcderrimmaciio^oaltatibiitlapfi)  do» 
leftiaiaidacftifiKilepoieftiniciccdcivfiaxi^  yBefQifi&flMH 
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iitus  in  commodum  fuam  &  liberorum  &  in  praejudicium  aliorum 
cieditorum,  autquamnonacccpit,  autmnjorcm  dorcm (e acccpiflc 
eonfitcatui  :  quxqua;ftiononjunsfcdfa(5lj,  aprudcntc judicc  cftde- 
finicnda.  Exiraterminos  fraudis  omnino  ftatucndum  c(l ,  mulicri 
compcccre  hocpriuilcgium  fi  pcr  confcflioncm  mariti ,  (cdotcmnu- 
mcrallt-probct.  EtUciioptimcf.sncornranfhw.i  .tnpn.Cot^icuie 
»OT  ««wfr.^^f.  vbi  lullin.  ncgat  cxccptioncm  non  foluta;  dotis  ,fi  poft 
confcdainftnimcnta  dotaliamaritus  feeam  acccpirtc  conftflus  ht,vt 
omnino  apparcat »  quod  Lcx  ipfa  fortirtime  proconfcllTonc  mariti 
pia;fumat:  Plane  crcditoribus  quiconcurrnnc  ,  pcrmittcndum  crit 
vt ,  li  poflint ,  fraudcm  admiflam  probent ,  de  qiia re  v.  Dd.inleg  ttd fi' 
dnu.  Cod. de  jitr. doT. iKprimts SalicrtHm  nnm. 7. 0"  Mulieri  &:  vxori 
compttit  hoc  priuilegium:  fcd  quid,  fi ca  pratmortua  fir,  a.nlibcri$ 
repctenubus  dotc  m  idem  dabicur,vt  nimiruni  iia  omnibus  crcditori- 
busprxferantur,  quomodomatcripfaprxlata  fuiflct  ?  Communiter 
adfiimant  Inteipp.quibuscontradicit  a/^»f.  Falrcr.2,conje£l.  ij.pro 
Dd. eft  textus  in  d.t.ad/tduis.\ 2 .vers.exceprif  (^od.de juruiot.jHnl}.  2^.$)  i. 
quibuslocis  aitltiftm.lc  femare  liberis  fimilcm  prarrogatiuam ,  tam- 
quamfiadhuc  mati-r  viucrct.  Rcfpondccquidcm  Ant.Fabcr.hocfal- 
tem  ibi  dici,quod  liberi  prxfcran  tur  fccunda;  vxori,noucrc?,qu^  non 
prior,fed poftciior cft,  Mihi  vcro  ifta  rciyionfio  non  fatisfacic,quoni- 
amfilibcriprafcrunturnoucK.T,qua:ipiaoninibusanicrioribusprx- 
f€rtur,(cquiturvtiquc,qnodnontanfumfimphccmhypothccam,fcd 
etjam  )us  prxlationis habcanc :  quod  fi  non  habercnt ,  lcd  faltcm  fim- 
pliccmhypothecam  ,vtiquenouerca:,hccrpriorcscflcnr,poftpone- 
tcntur,nccic6lc  dicipotcft,  quod  juspriontatistantucxcrccantcon- 
tranovcrcam.nonconrraalioscrcditorcsi&  ratio  nonpatitiir,vccura 
nouercacprxfcruntur,quxpotcntius  jus  habct,  ccccuscrcditor  bus, 
quibus  nouerca  pnfertur^ipfi  poftponanrur.  Et  qu.in-umuis  jii5  'ftud 
quod vxoribusdcdit  luftinianus, lircxoibitaiis ,  ril.  irrimcn  abfuvdi 
cll.vc  idcmdcfendamus  inliberis ,  cum  liMbni.iro,  t|iu  .'ib<  ro.srx  per- 
foua  matiis jdmifit.  Etfi quidvidcti.roccniiri.rt  nijuruc  id  ct  mpcn- 
{atur  publica  vtiHtate,qua;  rpet^atui in  dticibii.s-.tij(> . \  .fi./. n  Atrtmon. 
cujusfjuorisluftin.  iploshbt-ro^  panicij"cs:flt  \>.  luitriJc  nr.^^iium 
libcrosiolo>  ,  qniijdem  m.nri  fucccllcjiit  t:  iianicuc^.ih»  bu|» 
tftud  bciicficium  non  compctcrc  vltto  t^Jt.  >  i-.i  !i:rci'.*p.  h.  iibcH 
^demecian),qui li;cceduricmatri,quuccnus  c  •'•lc.uiut.i ci.  Juis 
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heiedibm,  cxtraneihcrcdcs  <licipoirunr  %.^.Inft.Ae  hared.^fMi.Se^ 
qu.uenusconfcriinturcumali|s,lancomnmoc.\trancinon(unt,inu> 
prorlusnonrunt:cumpr^fcrti.npoll/.'y».C*.<^fi!»i^y«i4rt/.^^.U<T.libcri 
ctjamhcrcditaremmatnsnon  aiiitaniad  inftarvcrc  luorumvtiq-,  ad 
pollcros  fuos,transmittant.Ex  quo  rdpondctur  ad  argum.quo  pracci- 
puc  vtitur  F.ib,ex  ^.fiterat.Inft.dt  4tlt:n.q\xod  bcncficium  id  darum  lit 
vxori,vbi  l p s  a  dc dotc agtt,  cuj us S o l t  vs  pruuidcntia hocdt dilpo- 
fitum.Etcnmi  dico  quod  niuliervbi  opponarur  no  hbcris,lcd  hcredi- 
bus  alijs-.ltcmq;  quod  opponaf  alijs,qui,vt  frcquentcr  accidcbar,  do- 
tcm dantcs pro  mubcribus ,  iibi cam  rcddi  ftipulabantur :  quibus  no- 
luit  confulcrc  luftinianus.Et  omnmo  quod  vuo  m  loco  dccft ,  (upplc- 
d\xmc({.cs.d.I.ajJi<it/u.vers.excePtis.mc^uoi\6  obfcurc  hocprmilcgium 
datur  &  hbcris:  quc  locumniaje  ita  acccpit  Fabcr,  quaH  ibi  contra  fo- 
lim  noucrcam  detur  liberis  pnclatio:  &  imoibi  iion  contincturexce- 
ptioadjus  hberoruni,vt  m.ilc  put.it  Fabcr,fed  ad  jos  vxoris:  &  hxc  cft 
Imp.fcntcniia  8c  mensiquod  vxor  (ecunda  prqfciatur  omiubm  crcdi- 
toribus  antcrionbus ,  cxccptis hbci is  prioris matrimonij ,  qui  dotem 
matris  fiq  petunt:itaq;deciditur ibi,q>  )uris  lit ,  no  inconcurlli  hbcro- 
rumSccrcditoruahorum,rcdinconcut(iihbcroruScnoucrca:,qua:a- 

3  hascitrailla  ditpofitionemilJispr.tlatafuiflct.  Addamuicxlntcrpp. 
duas  aiTvphationis.Primaeft,  quod  priuilcgiu  hoc  competat  vxori,  ct- 
iamlimatiimoniumvrloquiintur,tucritpiitatiuum,  fi  modocxparte 
vxoris  bona  fidefucrit  cotradtum,vt  in  /.  adfidnts  .ir.  fnt  .ffl.ma^ndC.QHi 
^o/.notat  Accurfms:  quoniain  inccrcii:  u  ipublica:,  dotcmmulicricllc 
faluam  vrnuberc  alij  polllr;  3c  piopter  opinioncm  ik  bonam  fidcm  v- 
xoris  cui  nihil  imputari  potcrt.pciiiidehabctiUjac  li  lci;itiinum  matrir 
Hnomumfuilfct:  Etadhaiicrcmbcnefacunu  tcxtusin  It^.  i.^.pen.Qy 
vlnm.leg.  ^.(f;-  ^.depriHileg.cred.(A\x%  /ea.iy.  cftmfe<j^.de bon.  arit.jnd,) 
jHnB.  l.ficHmdotemii..  %.vbim.fol.  matrtm.  cx  quibus  prob.^iur ,  pri- 
uilcgium  pcrfonale  crjam  in  taU  matrimonioolim  compctijrtc  vxo- 
ri :  a  quogcncrcpriuilcgij  luAinian. in di^f. lcg.adfidttts Cedtc. Qhi por. 

4  argumcntatur ad priuikgium hypothccx.  Aitcra ampliatio crt,quod 
ctjam  fponla  bcneficio  ifto  8c  priuilcgio  fruatur.  Idquc  non  tan- 
tum  in  fponfa  de  pra:fcnri  ,  vt  hodic  h)quuntur ,  fed  &  in  Ijjonl.i 
dcfiituro  ,  qu;E  folavcrc  fponla  cft,  Sc  qu.im  folam  fponfam  Lcgcs 
noftrx  norunr.  Et  probarur  hoc  codcm  argun^nto  :  Quod  fcihccc 
la  quocafufic  cui  giiiu  p crfooalc  piiuilegium  cxigcndi  dabuur, 

cidcni 
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«eidetn  dcbec  hodic  conccdi  priinlcgium  rcale.  Arqtiin  fjionlxuon 
:mtnusolim  i^uamvxoci  prrfoiiale  pctuilegiam  conccilumiuic  ,vco- 
/fteiMittntiexni»,  gooK  ta«ny»lfadone:  pcwtiadduxtnias.  iEt&odnii- 
litac  hic  eadcm  laoo  £Enie<}ue.entin'cle6ipi  debet^  qux  fccucoiima^ 
trimoniifpc,licctmaturiiisdotcm  nameraiift,'&  qurnifi  reftituatur, 
fiplaaliinubercnoii.poflic.  .Necmoror  quod  in  fnerju.lnjl.de  uQioti, 
:Z4y!iMrobiicic,quodTaciones,in-/r.      adjtduu.  C  j^i^ar.  hicceilenr. 

•  penculumpaxtus,i!>:  quodvitvcacurcOrpore.'ipravxoiiS;'8eeicu:rub-> 
>ftantia.:Etenimrui^cit ,  vcl  quod  vic&:(pon(usdotejariinumerata» 
.  ficutur  fubftanrii &  pecuuia  (ponfx,  vcl  quod  fufficiat,  hac  intentio« 
:  nei  (pon{aei3e  docem  dacamjVt  corpus  fuum  quoqjpetmictcrec  ma- 
riito:  qoodtbi  es  acddemi  iliqaornancomtngir,ttonobid^nla 
r incepetcnda  doce  deienori  debec  eflqinie.  Et  prorfusiationes^cete- 
:  racfuntcoadiuuantcs,principal  is  autem  rario,  qu«  vtiiaftatucrct  Ju- 
;  ftin.  eum  mouic « hxc  fuir  vnica ,  vc  mulienbus  (altucHet dos,  qua  a- 
:  miflanon  &dUaltanicondicionem  reperirc;  ponccsedumuriEt  qui- 
ii^Cpi,iB4JL4ifiiiAM.i^,  magimegec  iftadi^oeneficiamiinienpina 
■  putatiui  coniugit»  ip(e  tamen  fatetur,  opintonemalteramlohannis 

•  vbiquc  elTc  reccpram :  &  confcqucnrcr  verum  haud  vidcatur  ,  quod 
.  Zafius  alteram  illam  opinionem,  qux  huicpnuilcgio  ncgac  efle  lo- 
f^cmwiB^rnaainonio  pQtatiiio^,  apprbbaiam.coaimanittscefte  e^ 


rCImplicei  hypothec;£5amentes«xtempofe  pr^ferancuraucpdl* 
■  «^ommmrsbfirconciitcatfimplex  hypotheca,&  priuilegiata,praela- 
1  tiononeftextempore,fedexcaufa,ficat  in  chirographariispluribus 
accidit :  iraque  pdftcrior  hypoihcca  priuilegiata,  umpiici  hypothcc* 
licct  tempore  pnoriantefcctur.  £z  quofi  concurranedux  Ijypothe- 
•  carmi6ileg^i«,aatatteiBdencnrpiin 

«^aamiltecapocioreflevulcaltera,  (quodratiosqoalttacis  pnuile- 
;riommnonpatitur)aatneccfrario  dctrahcnda  hic  erunt priuilegia, 
«uqnidem  pc^c^cu«  comra  xquc  pruiilegiacttm  non  poceft  vtt 

"yB .  ptitti- 
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prtnilcgioprobaie  opoitcbit.AsentmcuiDifta  pnuUe^ahypothecar« 

lurnincolintpofitajVtprxfcrantur  anrcrioribus  hypothccis,  vbiv- 
trt^uehvpot!iccapra'tcndit&  habct  pnuilcguim,  nihil  cft  cx  quo 
^cenaltcrapr^xteratur.rinc  apenillimo  teuu  :  «^uo  dcHcicnces  tur- 
ibsnecefluineft<iicese,.(|ao(ivnAakeriex.tempoKpr«feRuc.  Et vc 
Jboc  in  hypojchefitxadcrous^potMuaas  htnc  cum ,  qui  fub  hypothcc» 
crctliHit  in  rcmemcnclam  aatrcparandam^qua:  hypothcca  priuilcgi- 
-um  liabci,/./utY.7.C  l^<i/)of.Uincmuhcrem,quxititlcmcx<i./.iz.  Cod. 
Jlutpotwr.  &  ipfa  lubct  jos  prxiacionis^ico^quodneucraalceri  prxfe- 
Mur,cx  priuilegio,  (ed  qaod qui  prior  tcmpoceeft,(upotioriuiei 
.■^UflBellfenteniia  Ac(HrJuwK.  97.^. rfr/i  /)0^m0r. quampcobant  Cjt- 
MK&forecttcrtui  Auth.iinojurc.  C.  Ou^tpor.  &:cam  communem  edcvcl 
hincapparcCa<]Uod6j/u.  mLautl).  vbuontrarium  dckndii.aicdida 
.tamquftm hnndica >  Botandae0e  meaec  '.apparet  &  magis ex  his  qu» 
cradic  Ctuarnm.  1 . VAr. teftU^. n       i .  eanikmq} opiniondex  reccn^- 
Ticiibtisprobat  Cuiaiius itmoti^itd miph.  Robtrti.  lib.      14.  quod  nimi- 
.-rujnintermuliciem  ,  &c  cum  qui  cicdidit  W)  rcni  cinciidam.titordo 
.  ccn)pons,quam&egocomr3/<0&a/;fm.3,4MU/i^.  i.^.  A.FalfruiM.^. 
4»iif«d.iT..probo  :exratione  (uprapropolica,8ctexca  in  6^.5.^6' 
&i  iiKeUei^o  &:explicato  :  n.;m  codcm  textu  Rob.  &  Fabcrad  pro- 
tandatn  lenrciit:am  Ui^im  .ilnuunrtir.  PUnccumhitentc  Fabro  (aii- 
&ioJuilinta{)i,  qtu  muljcrcm  o;.mibusantcrtonbus  pratcrt,  lit  cx- 
orbttans  &  repugnec  rattoni  juris  eommimts,  tantomagtseaeftte- 
ib)ngendavttantumvqiioddcratio(uadet,obtine4t,contrarimpli«es 
anrcriorcs hvp;-;hccas ,  non eci.im i-onrraantcriorcspriuilcgiatas : Sc 
lciundum  hoc  textus  dubii  ,i.S:  quorum  lcntentiaeft  controuerfa, 
luncetcpltcandi  :£tpro  iila  vcio  intcrprctatione  £icicracio&  ordo 
'«(tizftioDtsproporicxini^.^N.  97.  r.  ];,vbi ;aniores alrquas  hypothe" 
ca£,anriquioribu$altquando  Juftin.aic  pr£tenri,&indc  defcendjt  ad 
qu rftionem  dcn-.u!icrc  concurrcntc.vc  non  oblVuium  (it  iliud  quafti 
a  jallmianu,ai;  hypoihccaillorum,qi»  v.c.mrem  emendam  cred^ 
<leruot,quaal!)santcriotibitspr;;e&rttntnryeciam  fic  potendor  mn- 
ltenshjpocbeca,qtiod  ibincg.iCMrf &  proindcaliud eric , il illa  hvpo- 
chccalitaniiquioi  quam  hypothccamuhcris.  Qu.r  nunc  Juftiniani 
ex  vcrbisiUiscot>hrm.ituv :  Vitiut  Auttm     tiim  creditor^  ^jtzrior  qut- 
^j:iff,qttem  nrgac  mulicii  p  ratKrn  Juftinian.  Ergo  prjeferecur,fi  lic  mu- 
ltecepcior,RelpoiMlit^aiikiB  hic  jam  olini  Salicet,quod  poflecior 
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cjicat«r,non  lationc  malierii,  fcd  racionc  alioium  crctlirorum ,  (juo- 
ruinibidcm  mcniiufir:  Vciiim  ,qHod  tclpcLtu  mulierii  diiiaiui  po- 
(lcrior,illudcinncir>  quod  Jiidinur^.  ibi.Ioqukiu-dc  dotc  anriqua ,  4: 
qu.T  ulis  fitrcfpcdu  cicdjtoris,dc  qao  principalitcr  ibi  qujciiiur,&:vi- 
dclicctpriuilcgiati,&:  quian  prsfcrri  ticbcar  mulicri  ibidcm  tracia- 
tutj&quofcnluabailiyporhcciKinpr.i/.  f4/>.  5.  dicuntur  antiquinies: 
codemi5cdotemeLusc]i.jelu'pothccam.iriMqaamibidcmappcll.'-ii,ra- 
tioniscft,  Ecporro  cetera,quodre{pc«5tumulieristlle  cicditor  poftc- 
rior  dicatur,  cumcuiit.  Ita  cnim  habcut  verba  tn  vulgatacdirionc» 
(quactextui  Gracco  vcriflirac  rerpondet)  StmuUetprjttendensprmkgium 
fitper  annijm  dotcaliL'  velitpr/iferrureditonUfa ,  rematAHtem  craUer  ,  pofie- 
rwrqntdem  /edpruulegutiu ,  &c.  vt  omuino  appareat  principalitcr  ibi 
dc  )urc  priorititis  mc^r  muliercm  Sc  hunc  crcditorem  poftcriorcm 
piiuilcgiatum  tiadbri,  qui  6c  iph  raulien  nolebar  prxfcni  .  quod  non 
admittit  Juftinianus.Prxtcrca  facit  cap.  4.N.  97.  inquo  limiratiocft 
adceip.prjtced.  &  is  qui  admilitiatu  cmendam  crcdidit.rpcciaii  fauorc 
:inultcri  prscfertut:  Et  falfa  eft  cxplicario  Fabri^quod  ille  paus  credidc- 
iritpecuniam^quammulictdcdetitdotcnvncqueenimaliaitAmmul- 
tacxigeierjuftin.rn  rf.(.4.quibusptacfumptiofraudi$contradotem&: 
mulicrem  ex cludatur.  Ei  igitor ex  tempore mulicr priorprxfcreturci 
qui  poftea in  rcm  cinendam  credidit :  Et  ita  fatis ci  fauctur,cum  ille 
jiasomnibuscctcrisantcrioribus  prj&fciatur  :  nimirum  jure  priuilev 
•gij.quodanncxumcft hypothecx.de  quorradatnriniinf/.N.9 7.  non 
autemdepriuilegio  pcrlonali  cxiijcndi ,  vt  incptc  quidam  putant, 
■quotum  d.locoRobcrtus  meminir.decepii  peTautb.ijHoiure.C.Quipet. 
quammalcformauitIrncrius,&  qucm  hoctlornincreprehcnduntib. 
X^jMiu  &  Salic.  vbi  vctbum perfonalc  fuperfluum  eirc  notant.  lUud  de- 
tnum  obiter  hic  monco,caucndum  cffc  a  Dd.  qui  in  hac  & alijs id  jjc- 
nus  qusftionibus  ita  difputant,  ac  fi  fecus  cflet,fi  quis  tacita  hypothe- 
•caquamex Lcgc  habet.nonfuerit  conccntus,  fed iimul  hypothecam 
«xprcrtamacceperit :  cui  caulam  dedit  vulgatuserror.quocxiftimanc, 
mulicrem  tantum  hypothccam  tacitam  habcntibus  cicditcm- 
i)us  prxfcrri :  quod  fupra  confu- 
rauimus. 
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C  A  p.  XV.. 

He  hU  qui  infriarunt  credttorum  locHm fuccedunt^, 

X,  Subn:oto  prttKo  fucctditftcundut. . 
X.  Potih  (taIius  expailofucctdcrc. . 
}.  QuitAdidfintm(tffjiru. 

HAdlcnuspiima  pars  Huius  libri  dc  prioricace  credicorum  vcl  ex; 
ceinpoic  vclcxpriuiliegio.-quorum  jure  duranre.alii  crcdicoces. 
intcrimcxcluduncur.  Sequ:curv(|amvideamusquid  juris  fic,  fi  pri- 
ores  credicoics  iinc  dimifli  &L{ubmoci:,  an  &  quacenus  fequences 
auc alii  in corum  locum  fucccdanc,  &  eocum  jure  vrancur.  Ec  fub- 
mouecurpriorcredicor  ,ii  dcbicor  ei  folueric  pecuniam,  iiuealiud 
quid  fccerir,  quod  jure  nodro  ell  pro  folucione,  Qiio  pcnincnc  o» 
mnes  peneraodi  quibus  foluiiurobligacio,  &inpriraisfolucio,fiue 
vera  mie  Bdla  :  qtialis  inducicur.per  nouarionem  ,  accepracionem,, 
compenfacioncm,  l.  fidebitvr  ^.Quipot.  Ex  quo ncce(fum  luic  recipe- 
rc,  vcnouationcfadapigriorarepeccreDtur»  vccredicvu:  prior  iaiui 
ipil us locura fucccflMc vjdcrecur,  vc fupra  exi.  i . Qutpot.  &aliis  cexci- 
Dus  cradauimus:  aliasenimpcr  nouationem  folucapriori  obligaci- 
cnc,pofterjorcreditor  in  prioris  locura  fucceinncc.  Vc  autera.fuc- 
«eilionihuicfitlocu$,oporccrivccocemporc,quo  prior  crediroc  di- 
Tnictitur,inbonisdebitotisadhuc  (ic.ccs  obligata  :quod  per  argum. 
dniaioiiprobaturex  /.  x.i/;^i^;</r.4/f.qu3e  doccc,  quodnccpercon- 
Vcncjonem  quidem ,  fuccedere  quis  poilit  in  locum  prirai  crcdiro- 
ris,  nec  li  ipfc  pecuniam  numerauerit,nifircsfuericin  bonis  dcbi- 
toris  ccmporeconucncionis ;  &eacaufa  eIl,obquamin  fpccic  /.^«i 
'halneum.  <),  vlt.  Qin potior.  Ma:uius  inlocum  Ticii  pnmi«reditoris 
^ucccdercnonporeft.quoniam  eo  tempore  quo  Titius  dimitteba- 
tur, fnerar res jam inahum  translara.  Quod limitanduni  &c declaran- 
dumdiiii\iadUt.l.i.depig».ait.&dJ.  c),%.vU.  Qutpotior.  Eiixxd.l.i. 
illcdc  quoquxritur ,  ab  iniiio  rcm  pignorinonacccpcrac,iedcum 
jamresoncc  alienaca,pecuniamdedic,  qua  prioraedicordimittcre- 
tur.  Et  rurtus  in  d.  l.  9,  §.  vlt.  alicna  res^initio  data  pigpori  fuerat: 
qpcm  locum  plcnius  fup.  Ub.i^vbidepign.  r«4/ifWit,cxphcauimus:Cc- 
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Mi|M^ihvbrresabinkio  dcbitons  dc  poftcriori  creditori  rcdlc  obli-' 

||||xi,wic,0on^preildcbitoralienandocipjneiadicarc  ,  ncceiKiere|. 

ajloinnilujn^noriscredttorijriocuni  rticceilat;  Erporro  fuccedit  hic 
;  u^ndus  credicor,qaocanqye  modo&)tuiascunque  pecunki  ^rioc 

^Cfeidicor  fuericdimifrus.'  Racio^enim  jiiris  hocfacic,  vtfublaco  )|Sie. 
•  |rig^oris,quoadprinnimcrcdit6rcm, fccurtdijusinpignore  ,  quod 

Hcip^in  hunc  euencum  oblig^cum-eft^confinaecur  >  nifi  camcn  vcl  x 

||g90iit«ooiiaivrio&fuiotciini  delncicge^vtjostteditorisprimi  in^ 

tccransfcrrctnr,  nnmerar  pecuniara:  lum  enim  hic  in  lecuni&  joS' 
gporisrucceclicceceriscceditoribiis.fuo  loco  &  ordin&  manentibus*' 
^«eci^ntariafibiiltaucon4WCtip.pflunt;quippequi,ni(ipecuni»- 
lolttufuinet,eodenrldco  iiiaiiDfl<!ne;&.quibus  itidem  pecaniam  of- 
^rendi&pigQusfuum  confimiandijuscftJ^'  Quxpleniusfuntexpli- 
Cinda.  Ecqiiilibetpoteftpecuniam  foluerecieoitori/quo  fa^&  ita 
lib«acodebicote,&folu(oha^enuspigpoxe;'OeccfQiriocc^itocfe>- 
«Wifflbaimmto^  fif ^ebqi^  ji|iiliK;.c&CA^ 
Mladoiicmfi(i«uaonem  credicorifii^^  feo^ratocip.  poil^  a^-' 
mus.-Hic  aucem  rra^mus  cafum  ,  quo  deoitori  fbJuiturpecunia»* 
qosp^oricrcditoridebctur.  Hthtc  fancpoteftquisq-„quiiufoluit»> 
ic^paci(<U,y  tio«credicotis,ad  qi^empecunia  petuenic,adletiai»fe* 
mnti' Vbi^ixodfeaiiummc  Dd.  ia  Li.c:M^^mprkr.  In.fMCf.. 
MliBmeft,vt&p^coniaad  dsdi^cem-pfidveBifli^nieniaCi&i  di-  - 
nicifatur.incuiusiocumalias  nonpotcft(ucccdi :  ceteroquin  pignus  • 
a)^4ciffii|e^^i;V^jecu&i  habfebicfeii^ioftaUoscrc-  - 

«coies?  JSHbriidiieee^qaoq^eeft.vc  de  pjgpote>^i<Sb«3;^i1i^neio-' 
141  ctaoq^in^q^MtDftjdtcr  debitoripecaoiu^^  ,  imo  etiS*. 
*dieceric,vtnumcrcturpriori  creditori ,  &  ca  quoq-,  ipfi  numetata- 
ittecic^npropterca  pignusi^bivindicarcpotciit.Quodfiautcmde 
j)BfinoEe«oi4iene(ii;,quodpnor  crcditoc  habet,&hoc]&mul  a^m  fit,  i 
Keif{|Dtaiiii.atiaifiiieiuiic^iS!^^  lolninm  lo*- 

fiomfjrisiiccei^di^fuccedit.''  Noa^vec^^toneceflittm  efle,  hoc^ 
qooq^eadiici  padlb,vt  qui {bluit;ih  primi  creditoris  locura  fuccedat; 
<J§c/aciscnim  hoc  fubincell^tur,|^oltquam  &pigpus  concta^him,  &(' 

 tea,  vt-cteditotpriraiiMlUpecuniaiiimictccetinri'coi]nie^^ 

C^e  enim  fit  iileica  Kyp.ocbecaiiat  creditot ,  nec  diiHitatur,. 
"     "     '   *         }ecuiuaiMfiiliica*(iiccedac  im 

Y.o  I,  itooriM 
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HarheTauit  pecuniam,pa<ihiscflc,vtidcmpi^diumr>bieircc  hypothc- 
£«.  £cadeundemmoduiuinca[ttiioadi(nmili,i/i/.2.r/t'/)/g;/.<;<7.  pto- 
ponitur  cona6nifle»vt  res  pignaneflet  ijk  coCKxtus  cuicacc  aut  clu- 
dere  potius^quafi  ucite  i4  aditm  efle  (nfficiat ,  oppid^  qUisuD  diBidte 
•ft:  <]uo<i  ego  in  mediuai  lelinquo. 


Cap;  XVI, 

Deeo  qui  rem pignorAtam  emitkdebitoref(^an  Jit  mdiori 
XureqMmqMdiids  fecimum  mtmt"- 

r.  tktoqutpi^mmitkMimt&pretiHmpcyutmtiidmii^^  ' 

j.  iigomthfmmnmiiMmttrir 

Dlximus  priocictfp'<lc  his»qUrpecuniair(  nDmeraht,  vrea  ad  pric)- 
lem  crcduorem  perueniat :  inquibustcrmrnisnon  intcrcft  ,  an 
Mtdicot  hypochccanus  pofterior  pecuniam  iHimcraueric,  an  credicoc  ■ 
chirograpliarius,aa  etiam  qui  pland  cttfditor  non*ihtt :  modo  bi  dtlD 
po(|triorrs  pa£ln  fint  de  pignore,idxta  di  Aa  rd^.^f.Quxricur  autera^ 
quis  adcbitorcrem  emcrit,5<:  nrctiiim  folnrum  ad  crcditorcm  pet^ 
Uencrit,  anpotion  ln  jurcllluci  quuic  conftat,nonobft3rccmttonc, 
quominus  creduoiiccunduspccuniaipiloftcrrcponjc  quin,&ncc 
•blanpecnota  quiois  aedicbt  hypochecarius  jtu  habec  perfequi  rem 
teoditamidebitote*  Sed  iUud  nic  quarrirar ,  fi  peconia  quam  rm- 
ptorfbluitpro rcpignorataperucnciitnd crcdirorcm prrmu,an  hoc 
iutliciaCyVt  cmtor  fe  dcfendcrc  portlc  conira  crcditores  alioj,  an  &  hic 
neceflRimfit, vt pn6kas  firdc p)gnore,itemqi  in  pridcisctedirorts lo- 
cumfacccdaf,  vclpriorcrcditorpccuniailladintitcacnr.  Etvidctar 
nonopuscdc  di::j;ici  ift.i  p.iiflionc,  Ccd  lufficcrevtpoflcfliotraditafir, 
&piLtiumaLi  crctiitorcrn  pcrucncrit.non  qurdcm  ad hoc vtemptio 
fu  iriCt.iocabiIis,  fcd  vt  quicunq^  crcditor,vtcns  a^ionc  Seruiana  co- 
gacur  otiferre,  quantum  dc  ptecio  ad  cceditoremprioiem  peruentt: 
nam&ptfmuscrcditocremquamEenec,  cogitur  reftiracre  ^ecundo,. 
(1  totum  ( i  '^l  ipfi dcbctur, olfcratnr.F.t  illud  videturcohrmari cx  . 
tUdiiir^iffi.  vbi  iCcus  aitycmpcoii  ofteicndum  ciie  qmctj^uid  ad  ahum 

•  ccedir 
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ciedicorcm  dc  nummis  cius  peruencnc:  ncc  vila  padionisilliu^^ 
.mentio.-pro  cjuaeademfentencia  faciupc  cciccusin  Uum.iy.  Qutfoim. 
Ifm.  CcJLikbmqmmpruriloc  fiiu,  vbtdidnir,quod  pignon&empco^ 
cuiuspecuniacredicoresdimifnfunr,  in  carumlocum(lieccfleht..£c 
vidctur  hjccnccffcdus pdllcflionis 3.dc[iul\{x,4rgum.l.cumex  uuCa  9, 
C.<icrrmijf./>f^.cxquaprobatur  ,quod  qui  a  aedicoie,cutioluic,pi- 
gnontaccepic.ipfe  eacenleaturpignorislpco^haliere ;  qmaiuisuiie 
aliafitrftciopoiieiTIonis.quamacccpta  pectiaij^ccedicorcranllulir,Se 
eius  quam  rriirT  jlulir  Jcrhiror,  quippe  qiti  nonnifi  cum  fuacaula  &  o- 
ncrerranstcrrc  rcm  poteft,  ncc  vlquiin  lcgim»i$,quod  qui  rcm  idcbi- 
CorequocunqueciculQaccepiCyincajuspignomconlcquacuc  :  quqd 
canco  minas<ud  ponftmtermmis  pignotfsemri>cwn$mptocdomi- 
'  nuf  fiac.  nec  auqnam-regaiantet  res  ptopna  pignotlpoffitffleoUt- 
gaca.  Ecrurfus  camenbarc  obiedio  noh  impcdic ,  quominus  quafi 
cuiijudainpignpnsjurcpoilicres  cHe  apud  cmpcQrem,prx(crcimcui 
lesperaBqjcmii^^     pcr  aaionem^Seniiatum  auleni  poteft,per 

.  caquedtxtnuBjSp.jf^*  i.^i4.idqae»B4(rrc^4/iariiiMtN^fii(«4^ 
mmb.  ^.n.yvm.tameneji.  quodquiares  pptcftabcmptoreauocariper 
crcdirorcm.loco  pignorisea  rctincripolTttpcr/.  pen.  i.i.de  excyeijud. 
Scd  porro  pco  eadem  prarrogaciuaemptoris  eft,  cexcus in  leg.,  Art^9.^, 
SiSf  K^pifft^fkL  ;Traiftatanbi  in  pr.  (fe;fiiCC0ffioae.aHciiiustfUocttm 

,  mdiiomKypochecarij^&vthocfiatsOpiitcfl^docem^  vc  8c  depi- 
gnore&  dedimirtcndopriore  crcdicorc  conacniacur  t  (vt  diximus 
caf.fr/tud. )  ncquc  cnirn,  inquit JCciis»in  j iis pignoris,  fuccedcrc  de- 
bec,qiiiiiibilde  pignoreconuenit:mok(nbfidcbaecved>a :  quocafu 
mpiwwM^QpbM^  vidccur  probari ,  quod 

jam  cradbmMs,nimiruremperionacmcoris  aliudelIc,&quodilleec- 
iam  cirraeiusmodi  pafkiones  in  jus  crcditorislucccdar.    Et  italanc 

,  Cuuu.  ad  Paulum  Ub.  j.  qu4tfi.  tn  d  emptoris  pociorcm  cilccauram 
eeiiiei<|meimcidebicbcepignasy5ccttiiis  pecunia  peraenit.ad  pri« 
mam  cce^horcm :  qu  am  alceritts.qai  fimplidcer  h^c  lege  mutuam  de- 
dit  pecuniam,  vc  dimitrcrcturanteriorcrcditor ;  Scqaodliic  quidcm 
i«ypothccamnonhabaac,..nifi  eam  fibiconucnuonc  propriaquxli- 
^citrledilkhjpothecam  conieqaattic,b9cipfi^,damin poiTcniloqie 
fdpig^MMacximidicaBiiidoctctir,  *Et  haec<v'4fl»|.-adiioftcam  qturftio* 
nem  perti  nent  :Scd  quia  in  hunc  locum  incidimus ,  qui  paulo  cft  pb- 

^iouioK&ilhulpocidqaodeft  in  fm»  Dtm^  «tfijiusrxttoluamus. 

;Rcdjc 


Digitized  by 


L<I3ER   QVAKTV*.  945? 

^cSicibi  JCnisadeam  (pccicm.tjiu  qui  fimpliciccrpccuniatn  dcdit, 
paciiKclldcimrcpignoris,  6c  vrpccunLidjt.Tprior-creditordimitta- 
■tui  :  Quomodoliconucncum  lit.adco  juscrcditorispnoris  inhanc 
tranfire  docet  jCtus,  vt  fi  ex  pa£lo  ( quod  conuenitrationi  juris  com- 
tnunis)  primus  crcditothabcat  jos  dtftrahcndi ,  id  transcat  iniftum 
cicditorcmcum  jurepignori^.Ucctipfc  padusfic.nc  fibi  vendcre  li- 
cerrt,idqucoftcnditiubJcdaratio :  quod  fcilicet  habcat  cx  pcrfoiia 
alccrius ctc Jitoris.  in  cui^ locum  fucccdjt,quod(ohflanic pado)noa 
lubcretexfuaperfona:  quod  pat^uni  non  quidemomninoimpcdit 
vendcndi jus, led tarocn, vi id ditficilius  Hccar.facit .  Itaquc vt  maior 
cfletdubitandiratio^adiccit^Cius  hoc^dum  fuiflc  cum  fiiccclTorc, 
ncliccrctvendcrepignus:quodlicnnn  .MhildchQC  didkumfic,  jurc 
coramuni  venderc  pignus  liccbit.  Hrr  obiter  ad  vcrs.  pofteriorcm 
.//./.5.  lamvtrcdcamusadrem  nolhim ;  f^-ntcnti.-i iUa,proquahacte- 
mJsdifpatauimuSjquod quicmu:rcmaatlitore,fucccdat  in  juspri- 
mi  crcditoris  cirra  vllam  paeiioncm^non  vidotur  rauoni  juris  (atis  co- 
uenire.  Nihil  enim  apprchcnfio  poflcllionis  porcft  faccccad  indu- 
ccndum  jus  pignoris,  unc  p3<fto  dc  pignorc,  cum  translatio  pollcfljo- 
nis  .&  traditio  alium  habeat  Hnem :  vt  profct^io  abfurdum  videatur 
fimpiiciempcori  hoc  jus  tnbucrc,  contra  commiinem  rationcm  jurij. 
.  liaquc  Accurf.  in  Ij,  .  C.  de  hu  qui  m prior.crcd.loc.fuce.  putat  &  ponit,  cra- 
ptocem  fimul  fuifle  crcditorcm  hypothecarium  ,  fcd  poftcriorem; 
quam  explicationcm  omntno  faciuntprobabilcmverba^/>ori0maf' 
rfrWr«.quacalios  crcdicopcs  poriores  ,  &adcoipfumquoqueempto- 
rcm  crcditorem,  fcd  pofteriorcm  fuiflc.arguunt.  Et  ita  quoq;  potcft 
ej^plicari  d.l.17.  Qus  potiercs.  vbi  quis  a  dcbjcotc  fuo  cmiflc  dicitur  :  Et 
^i^o  cmit  crcditor;  6c  quid  ni  igitur  crcditorera  Ky  pQthcoarium  intel- 
ligamus S-Quam inccrprciationem,vtponamus  tradlari  dc  credito* 
rum  concurlu  &  praclarionc,  ipfa  quoquc  fuadct  rubrica.  Et  quodat- 
tinet  adl.i.S.i.de diib-Aci.ptgn.  unc  ab furditatc  padbionem  aliquam  ibi 
prxfupponemus:  fiqiiidem,vt  diximus,non  conucnic  juris  ririoni ,  vt 
^iignortntibus  creditorib'  tem  emit  adebitore ,  Sc  non  nifi  fimpler 
cmpiorcft,  protinuscitra  pa£tioncm  vllamfuccedatinlocum  primt 
credicoris,&  luspigr.orisconfequatur.  Et  in</./.j.qua:fti©pnncipali- 
tertca6tatur,deoftcrcndifaculrate,anemptoriponiroft'erri.  Vbi ra- 
dodubitandierat,quodciqui  remacrcdirorccmit^ofTerrino  potcfb 
(cd  {upta/<&.}.  longediueruminteihunc&quiadlcbitorecmic,  di- 

Xx  ximu» 


»mtiie(&ntioiicm*  qood  f^nduoccc  jCoisin//./.).  Jer;//r.;;/g.v. 
uroqum  quoad  itbm  ^ujciHonem  qua»  tra^muH-^  <ie  qua  pii^ 
tcipAkci  \ud.!  ].  iu).igitU4,liabiIestcrininiexaliislocis  &  tc.xrib"  futu 

Ioiiendi  Si-dcnunliilUllacuniius>.ru(rus(f./;}.^«<£m/>i^n.o6^  Uiupa- 
im  muuit,  qu«  i»clk>£tinfawtcoailitioQeincmptom.bcin  quo  ve: 
sotuaMlUxetk^iMcmnot  ctcca  ^Stam  pignoie  iniiM^priortf 
«rcditorisiSceiuspigmis  lucccdit  ?  Si  ponanius  cniptoccm,quii<)cna 
AccreUitor  hyppothcLjnu!>,nichorcni  hadcniis  (i:<.am  cHt  eiuscon- 
•dicioncm^vcnanlic  ncccllariapat^io  Ue  dunuicndo  credicoEe  prion*. 

JiifficiatonaiiMsliroodopeainia  (bluafiieuc  credicori.Sed  expllr 
«aaoiuBciieacxciicac  noduin^qiunipCDpofiuflaus e.x </./.$ J>,  Qufrof 
fi^n. ii)  qua pcrfpicur' cft  no proponi.iac  tradtai  i  calum calis  cracori.fv 
qui UmuLiuacdiioi  h)  pochccaciu:i,red de co  quj  uiucuam  pecuntaiu 
j^;s|iKCieditori*aateraitpignu5,cura  aniea  jus  nolliun  pignoris  haber 
tct.  Etenimibt  jCtu^aftuni  vt  lii  de  pignore  omnino  rcquiiic ,  SC 
.nihilominusmcliorctnenfiptoiisconditionciu  cfJc  air.  Etcmptoti$; 
tj:jtutconditioncoi,]|jiixca  d.L  ^  opercct  cile  mchoiem,vcl  vtnon  fur 
fscio  opu5,  eapccuntacreditoi:  diinittacui  ^  vcl  vrnonlit  opu»  par- 
^o  pigoQraurio,vtrrsticobUfwa^'g|ioia£cvtaiiDq^cnitn  hiocio|ic 
(^./.in  co  tjAii  non  cmitreuntquiritui:&:  inemptoie,ncjmdceius  con— 
^itio  mchor  cft.ahctutrum  liifiicctc  oporccbiLQuodfi  lcqnimur  vec- 
bafiCippjittf  JCu,cumillc  bisicquiracpaAuiudcpigiiorc,<kpoilila'>. 
|imiI^i{Cfa[.».ioeUocefQ  emK>risel&  caiuiiaonem,£ueii<Iuni  eritei' 
lcncentia  JQj,tniiocemcoii.s  c(Ie  condirioocm  ndiore*  vtpadtonor 
le  pignoiC  ntjn  fn  opus.Et  hoc  qnoq;  •ri3gis  rarioniconucnir.vt  ptij 
vi||ud  dc  diuu  ctc  o  d  o  p  noce  c  cc  d  1  ( o  i  c  o  tn  ii  i  a  o  1 1  c  ne  cc  flai  ium ,  v  tcu  ni 
•  «nimeincordepi£noi«padrcacur,ii  fimpli«itrrnttmeretptttiii,pi^ 
qiiidcm  h.ibcbitJedinprioci5  creditons  locu,dc  quo dimittendq 
bii  adueft  ,  pon  potcntrucccdcrc.F.t  (anepoftquahocadhim cftit 
«lcbicoj  d  c  u)  (ojXii^>vx.eji;^ccciu  cred  iior  pnoi:diinittatur<  mox  c  (Bi 

roi!e{Itojpcij^a4it  ar,)t]uaiKadtc  pign  u$  «onrrabi  videaiur^/fr^./.^ld' 
^  ii^i^illii6x,&t:^exuMf*»9.JCJcfmf^.  Quinimo  aim  vcnd 
dohoc  nt'  1  ui  ,vrctv:piei  dominiam  v;oii(cquatur,minus  vidcatuct 
nenirc.vtdc  pignorc  ilobitor&cmrorpacli  pioponantin.-qii  iapigiuis 
ICgulariter  cuui  domiuio  non  cijaurrit:^,ii  quod  j.us  pignotiscmtoci; 
feacelCrimn  fi>re£.iaeric^idcx.apptehen(ratie  poflriConis,poft  paftio* 
I  oiiein^ediminendo  prioricre Jirore,citraaliam  padSonem  cidicem'^ 
tJlc  qiudiaiio,£cJunceJL^diaicdiffi«:iilta«,qu 


f 

\M.\vm.&«i'mfri{liciif.  caomoclo^hfccn^wpjci^rottincre.vtfild^ 
fccundocreditorefoluaiurpcconia,aoaprorc  nurrrcraoir.  Loqiiirar 
Uie  obiciwd&;Bnib^tic>aecUnsinKUigo,^u  aizqui^M|gton)  -ncc  ne 

lOFcredkordimtnarur^c^plcmiis&MoaiiliwilMli 

'«HHerituraut.cic  a<^lione      emtondanda^MKdeczceptione.  Et.pro 
.ccito  Koc poniiNcguz.  quod  ciira paAumcxprcflum  non  compciac 
enuoniftiaftioSeruiana,  dc  quotamenexeoqnoddetacicolnpdA 
pignocedixiraus,dubitartpoffir^edpiBtena;vtiiiod6en£«n^jm% 
-Boneft  vcrofimilc  agi  dc  pignorc  inter  cmtorcm  &  v«nditorem,cum 
idagatur  vr  ijommium  cx  iufta ifta  caufa &  liabili  titulo  rransferatur. 
iNcqj  vcrocmtoriaitio  hypothecaria  ncccflaria  vidctur,  cu  jurc  cotn« 
^ttuini  camqtum  donrintis  poflic^f  fpecialiitt  Tindicstiofle.Qtp,(i,# 
^mitfa focce poflcfflfoae expcriatur oonttMexedfcorc m  Secundu,  6c  iii^ 
idc  pignotc  cxcipiar ,  crcdiderim  cxccptioncm  hanc  elidi  polTc  rcpli* 
icaiionccmroris^quodpccuniaabipib  numeuiaad  credKOCcm  |>er* 
mencric,quodfi.'£imiioniQiflec,cietlkoriecm)d*iQ(n^ 
^flecvc  haAetiosvidennt^ua^i  |us  pTionsctediroris  tn  emcore  tcanc- 
latum.Sccmiot^hac  confideiartone  jiirc  qttodacrrdironsSf  pignoifs 
fetueri  polfit.  Quodfircplicaiioncm  damascmtori,muhomagis  d 
vconucnio  a  crcditoreieetmdo^dabimus  cxceptionem.de  qua,cenifi^ 
inistftis  pOihis,qni^asexp*6lopeeQfi&pensenir«d  crediieiem  voec 
jipofficquidem  dnbitari.  VideturautcmNcgnz.i/  /o.ippurarc,  quod  & 
pccuniamodo  pcrucncritadcreditorcTn.emrordcfcndaturexceptio- 
iie,iiccc  nihil  deco  ftt  conaentum^d^od  cgo  quidcm  vi:;  admiierim, 
■tt  qiKKtoc  scddetni  com^t,(6e  fine  psdi<Mle  «Ua ,  ^  quod^MM 
;pecuniam  accepiam,delrilocmidwrsnit  credicocipftiMtVttCOllieKd^' 
prioncm.Etitacnim  nonemrorem  folum.fcd  qurmcLinq-, a!i«m,qui 
pecuniam  dcdii  dcbttori  linipliciter,  quaui  ipie  acccpta  ccedicori  fol» 
oit,hac  exceptionedcfendcmtis:qaod  profea^l  t  JiiuiiCfmiisfcliei* 
tct:  vtcunq',itaexiftimarc  vidcatur,quosNeguz.d.1oco^obar(^t# 
'£indant  in  /.  i .  Qurh.  mod.  pi^n.folu.  vbi  agitur  dc  co  qui  citraemtioncm 
foluendo  crcdirori pecunia, pignora libcrautt.  Scd nihil iftc  tcxtusad 
tc  facit,  in  quois ,  qu  i  citra  crotiotic  pignora  liberauiT>oppomrur  em* 

«0ccs)i  eint6ii>qoi  sb  ipfe  cidditore  (emrcompaniriticnj  irfleTri  n6 
dUedfllipofeft,ita  n  ii  nonibiuanirei  pectinia,  ccodiiOTem  offe** 
ew  ex  c  e  pti  o  n  e  rr  p  e  1 1  r  re  p  ofTrt  rcufus  rei  aperra  h  xc  rario  e  ft :  ^«ks 
iqmrc  diiha^rusei«t)yeamtsmi<rioit,fci|ma«Afcir 
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pofleflflonem  pigriopum  in  cum  tranftulit:  at  nos  quMrinrais  dc  eo  qni; 
pecuniam  numccauit  Ucbitori ,  fmc  vlla  padionc.vt    peracnirci  ad 
crcdicorcm,  fcd  dcbitor  tortK  cx  accidenrt  aut  intcrpellatus  (  cum  aii~ 
isin  vfusahospccuniamcfict  impeniarusjeamcrcditoiiibluitxiuod 
aJczceptionem  pararxiam  non  vidctur  iuHicerc. 


Capvx  XVII.. 


eo  qut  ^ecumnm  foliiit  creditorii 


co qui  ipfi credttoii loluit  pccuniara.  Et condat ,  quod quiuis  credi- 
toripomt  pccuniam  folucrc  ,  ica  vt  libcrcturdcbitor :  (ed  illudhta 
quarcitur,  quomodo  lolucndum  nt,vt  qui  .t>hiit,ju5  areditorts  cui  foi- 
uit^confequatur.ObiterhicilludquieripolIIcancrcditoretiam  folu- 
cioncni  quamahus  offei^admitterecogaait.  Ei  in  tcrminisipAus  de- 
bitorisfbluerevolennSfnoti/nmum  cfl  reircdium  juris,  vtpccuniam 
obljgnet&deponat  :.qirofadopigjiorahbcrantur./.<iaf;>rj?;/,  19.1»»^ 
^od.de vfuris.  £t  podqnam  jura pcimifcrunt ,  vc qjuiuis  folucre  proa- 
iiopoi^r,  credidcrim&hocpcrmifliunjVrpocaniaratJt  Hicobligna»- 
te&deponerehceat,vrpo/lcafi creditoragac  fiue  perfonahHuc  hy- 
pothecaria^  repcUacur  exceptione.  Sed  iftud  non  valdc  ad  hanc  rcm 
perciner:&vbtpecuniamnonaccipitcraditor,vixde  jute  eiusinaU 
•erumtransfcrcndo  aatcranslato  quzripotcd.  £tin  przcedente  quii 
conucnitura(5lioiieSeniiana,minordubicaciocA,qutnip(cfoluendo 
fc  pacifcens,Ju$  crcdiiorisin  le  ttansfouv  &  con(cc]ai  polHc.  £c  idem 
ramcn  ell ,  u  quis  non  polTideac  &  foluat, &: de  pigaore  pacifcatur.. 
Nequeexttlimandumeftfhicopnseire  conxenfu  deDiioris , quafi pi^ 
gniu  noD  po/Iirnift  a  doroino  conllitui,-  quotiiam  non.quxrirur  hic 
dc  pignocis  noui  cotrftitutione  ,  fed  dc  pigiioris  conftituti  &:  juris- 
^uxfiti,ineumquifoluit,translauone.  Et  cum  quiiquejuslibi-ax}'- 

rlcum  aiceci  ccilcrepoi]it,qaidnietiam  juspignons  credicor  cc» 
&tran$ferrcinaIiuinpoiIit  ?  Etcjuod  pomdenti  poteil ,  idcnv 
ctiam  vt  nan  poflldenti  re^c  cedacur  rariofacit,  nequcenltn  poflcffio^  « 
<juae prjpfcrtim  ad  jus  pignoris  non eft;iecc(Iaria ,  quidquam  hic  mo- 
|Dcaufaccic|^otc^.  £cjxocaihQcAccuriiusiiiii<r^«fer.  ^p*^ 
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taaret'.  qnoJ  quis  ex  pa»flionc  cum  folo  crcditore  uiita ,  in  cius  locum 
i^uslucccclac,quamimhoc«x^./.iz.§./>fAnonlatis  proban  \i' 
imcur :  &  ttxeftiiis  titiin  de  pafto  cum  ipib  debtiofe  hSto^  ezpHcai* 
:  qiiqppe  proponicur  credi  tor  Tenius^  auc  vc  vulgo,  Tinnstpcnni- 
fiflc,  vrpignora diftiahcrenrur,&:cx  ca  pecunia  dimittcrcturcredi- 
tor  pnoi,  vt.ipie  in  pignora  &  locui^i  hujus  luccederer  :  £t  cigo  cunt 
pignonfiparMa8c  propriahaberecTnTins,  lulia  PRinus>,  inidli^ 
gicucTcrcius|temiili{rc ,  vt  pignoradi{lraheiecdibicor,noncreditoc 
primus.-idqucctiarafuadent  \  c:hnyWpriori  jolnrafccnnu,&c.  &c  tiimi- 
Kum  pccdcbitoreni.Sed  vtcunc];  nihil  ;aciat  idc  cexcus,  futhcit  ad  pro-^ 
bandum,  quod  diximus,  fola  racio :  &  facic  pro  ra  ienceiitiaccxtn»!» 
liff/ifikm.ij.i^iftfrfm/.vbidominusqui  iniulam  locauerar,  &  pro^ 
inerccde  pignoi'aacondu6^oreacceperar,iniiilaiTivendidic,  libi  da* 
torMmcicravllumconrcnfumcondliiioriSjCum  cmptorc  padus  pro- 
pQnitni;.;£icitetiam/./><ii./'(r<^(ii[r.0/Vff.  vbi  diciiur,  quod  creduor  gi^ 
eaas  vendcos  jusfiitiin  C9deie  dcbcat,  cedicautem  ctiani  debitoce 
^BOiMUe.  Seaiihid,  vcputo.connoiinftm  Aoneft.Hecquidquaiii 
hic  inrcrcft,an  qui  foluit,  &de  pignorc  pacircimr.pl.inc  crcditor  non- 
iir,anialtemntcrcdicorchirogiapharius,vcvidchLCC  cx  paclo  in  jus^^ 
e(edicorishypotliecani,cui(biutr,ru(xedac,.  Quodiienimpadiisni-i . 
jMlfXtperinde  eft:  aciidebitorip^fimpliciter  foluiilecprton  ctad^CK 
n^qucvdimifroinlocumeiusrucceditcrcdicor  hypothccarius  fccim- 
dus,necqiiidquam;ucis,qui  foluit^confequicur.  3cd  ciusmodi  pa- 
d^ioin{ccundocreditorehypothecacto,qui(bluic,nccc{L\iianon  clV,- 
quippc  qui«ciam,vrdiximiis,nigledcbicortelaliiisfioe  pado  de  p^- 
gnorc  foluat,  procintis  cum  jam  antea  pigntu-inrehabeaiti||||pNl!f^ 
dimiffi  creditorisfucccdit.   Et  ita  hic  jusefl,  vtcrcditorprior '.iiceib^ 
ce  cogacur  pecuniam  oblataro,  &  ii  non  accipiat  obiigoante  oain  dsK 
^icc»fe^dcpoiiencejdemtnDcfIedhisirauat(ir,aciieam  aeecpfltl^ 
vri^Uiiisprioriscwdieoiistnpignoceiiincmaciir,^  hypodKcacl» 
zxflio  moueri amplius  cumcffeduab  eononpo.fllit  •,  conhirr.crur  aii- 
icm  jusfccundi, &isrQm  |uampriornon  tantum  excepiionc  lc  dc- 
lknderc.rcd  eciam  Scruanianaa^one  obtinere  &  vinccrc  po{Iit,quo— 
lyamexcepdo  iuirspignoris,reph'cacionepcwiii*  obbcKAPfkpofi- 
-tscepellicur.  £thoc}USO&Kendi  habet  creditorpofterior,  fioeipib 
ftimifi^  fiuecreditorpriorponicicar,  fiuc  etiam  poHldcar  neuter: 
'       rin  i'i    X^fffffirrfT"Yhi  vr rrhirf rni^gy^^Hlrf m?  *rrir- 


i^^  D  E  P  I  c  N.  £  T  H  y  p  o  T. 

bi,necifi  vfiiffms  conturtertt,  fignihcanr,  fi  cretiitor  fccun  Jus  pcainiam 
pcioii  oblatam,  oblign.itam  &  dcpofican^  iu  ftacu  fuo  rcl<qiiciit,  ueq-, 
canmd  (e  leccpci  ir,  quoilcuinriciu  is:  deb.irocem,qMicl<'pofuir  pecu- 
nia:ii jtacerc  polle  con ftat,  /. lUbttor.  - .  devfuru  iun^.l.ucc:ptttw.i<). tn fin. 
C.tod. \bi,n!jifortejus  rtifw/f.Idcm  cft  in  l.prtor.^.C.  O^tpot.x^viod  polte- 
rioi  ottcrcndojpignus  ruiimconfirmct;  tcxtus  optimusin  Ifotior.i  i.^. 
vlt.D.eod.  vbuD  his  tcrminis  dicitur ,  priorj  inuri^cm  cllc  hypo^hccana 
actioncm.cuni  pcreum  (lccquomuuispccuniamhabct.Et  icalolucns 
crcditor  (ecundus  conhuiiat  pignu-sikjus  luum,(&  tale  ^us  conlcqui- 
tur,qu.Tle  lubuiriscm  fohiit )  non  t.mtumin  fummam.quamipfecre- 
didicdcbiton,(cdcti»min  pccuniara,qi:am  crcditoripriorifoluit  :  in 
hanc,quoni.im  iriirucccdit.in  ill.im,qui,i  pviorifubmoto.ipfc  jam  in- 
cipiteileptnTVU$:ponimuscnim,!ecundtim  crcdirorcm  &  proximum 
3  pnmo  pecuniam  roluifre:ttfecuscnimerit,h hypothccariusTerti' 
ccedicorprimo  peciiniam  folucrir.cui  iiicfucccdit,&  ficpotior  ,n6  in 
ri:mma,quam  ipfecredidit  debirori,{ed  m  lumma  tantum,  qu.T  dcbc- 
baturpnmo,&:quamiohut,  quoniaali.'4$creditori  fecundo  fieret  in- 
iuria:Eccon(equicuradco  hic  tercius  crcdicor  jus^  naturamciuscrc' 
ditous,qiu  folits  initioprmio 6c  p6(l  tcrcio  loco  poilalium  pecuniam 
crcdidu.  quiv.c.cumprimocrcdidillcc  cencum  (ub  pignore,cum  in- 
tenm  Tiiius  fub  codcm  pignorc  crcdidillct  quinquaginta,  mox  & 
ipfe  nufus  ilib  codcmpignore  tertiocrcdiditaliaccntum  :  quia  ,  vt 
(upra  diximus ,  tarKum  jus  prioiitatis  habet ,  quo  ad  ca  ccntum  qute 
primo loco credidit,nonetiam  quoad  poftcrioraccntum.  Ex quoHc, 
ytfecundus  credicor ,  proximus  apnmo ,  quia>nfirmandopignopcf 
fiio.taotum  habeat  necclTc  ofFerre  lummam  qu.i:Primo  debetur,cum 
quoadalioscredicorcs  iplc  lit  potior.    Ifta  diftindlius  &  pcr  partcs 
funt  confirmanda.   Diximus  i.  creditorcm  lecundum  qui  f jluit  pri- 
ori,m  vtraquefumma& pccuniajamincipcic  eire  pnorcm  :  id  pro- 
batuf  c\l.ft(undus.ii.  CoA  depignor.  ScApcaitiscx  1 .  irediior,  ii.  5  fttn- 
tftirn.  6.Qm  pw/or.  ik:quoniam  vtrobiq,  fit  mentiodc  vfuris  vfurarum, 
&illxccrtarationcpctipofrcncgantur,  non  absrecrit  brcuitcr 
§.(?.explicaic.  Ait JCtus.quod pignusin vtrumqucdcbicumincipi- 
at  cllc  obhgatum  fccundo  crcditori  jCtiam  inuito  dcbitoic(cui  quip- 
pc  nulla  iniuriainfertur)nec  tantum  quoad  foacm,(ed 6c  quoad  vfo- 
xas & fibi dcbitas,& quas crcditori primofoluit,non  tamcn  vt haium 
jfurasporropctere  ,  Sc  inhasquoquepignusfibiobhgatuir-aflercrc 

podic. 


'  i^edrcRuio  dttbitandt  cft,quii  vx.  d  credttor  fecandos  fblalt prmi» 
«cdicori  decctn,qua:   (1  pi  o  viuris  dei>ebantur,ifU  dccem  m  pcrfena 

fccun^^i  crec^iroiis  non  liabcut  lanonc  vfliranim  ,  fcd  potius  fortis  ("a- 
piuutnatuiam;  ltt|Ui£icui  lccuiid'*  crcditor  dccem  illa  jurc  hio  ahj  lub 
«fuLiscredcEcSc  icafccnori  clocacc  potuiilccquod  cxcmpio  ncgoiio- 
tDmi^ftortsconfirmacar.qaifi  pcodomtnOfCnhis  ^ritaegotiai»(ol* 
■atvwras.vciqihuias  quoq-,  pccui^i^nominc>quam  pfoaRikofcBnC* 
rat!tiocieditoriroluic,adtione  contrairancgot.  geftor«m  vfurasrcpc- 
tit,cum  &  (oluendo  tcccrit,nc  porro  viura;  cuncrent.Scd  cnun  jCius 
(&  iD  hec  e&  rario  decidcndr,&  firotd  temode  obie^otiis)  miJUm' 
£t$r,  ti.  Qitipottom.  uon  admftcic>vcaedtcorfecund*,quiA»lMi 
pccuHiam  prioii,hacUn*c6parerurcam  co  c|ui  gerira!Rntim  ncgoti- 
um^icd  aic,^od  mieliigjcurgclliirc  negotmm  proptjum  .•  ncqi  cniia 
propuliciiro  6c  feopum  hunc  haber,  vc  liberet  debicorcm,led  vs  pignf' 
|uttm€onftrmet:videacurAciftadprorationed«ddcnd»adducipolle» 
quodpcTcrcditorcm  {ccundum  non  debctdccer."orficri  conditiu  dc- 
bitoiis^qiii  [nimo  credkoii  vfuras  v/uuiium  nonibK-allec.  Scd  iancli 
ca  lauo^cncralis  ciTc(,nec  ncgociorum  gcftor.  fnccgta;  lumma:,quam 
pco  vfuris exfonc  lbiuit,vfiiras repeterepotilit*  Sed  Imc  quafi  olintt 
o  c  c  u  ( io  nc  I  z.$  ^tkaim,€,Qjdsfmmx%  quo  prob«itmos,qaod  cie* 
ditor  ftcundus  pecuniam  (olucns  primo  crcditori ,  in  vtiamq,  fumma 
pignus  (uMm  cunhanet.  DicebaniTupra  &  i.h  tertius  ercdttor  ioluac 
peconram  prin>o  ,cuin  fantftm  potforem  eflict  <{tfo  ad  qnantiiatem  e€ 
jjuam  exibiuic^n  quam  rem  texcus  ctl  tn  l.  cfaudtus.  1 6.vers  pktthuHt  ter" 
im^^ipot.D^.wmus  5.quod  cieditor  fccundnSjad  confiimandum  pi- 
gnusiuum,tan:um ncccrte habcat  utFerrccam  lummam^quz antci- 
prum,non  cciam  quae  do(1  ipfeln  credica  ftiu :  quia  in  bac  ndhabec  lo? 
cum  ius  prtoritatis,fed  eft  ille  in  hac  pccunia  pofterior  ftcmKlo:  ad 
^uoaefttextuselcgansin/.(rr</ir0r.i2.§  ./^r.  5.i^fcljim ,  cxqua. 
taliscr€ditor,q:nprim'  (?c  ceitius  (in.ul  cft, potcftquidcmrcm  pignu- 
ratamtotam  vcadcre,icd  \t  pvccium  cantum impuiectn  pccuniam» 
fluam  pcimo  locb  aedfdit,  &iefiduimt  teftieuatcredicori  Iroindo.  l- 
dem  probasuciiiteniitofsex/.^ir^nrJMnKKto.jC^ipirisr.cxqua  id  &  no- 
W,Sbgu<,.p>ir[.y}Tie»ib.^.ti.u.  vbi  tamcn  in  co  crr3r,aut  certemiubci- 
Hter  loquitur  ,  dum  quali  pro  fingubn  nocat  ,  quod  ctcdicor  ica 
copmuraccipere  fiihiriooem  par(frolaiem:bzcenini>dicinic  veitdB 
ftojgm  ic^^ftn  dcbiii  %aod  cs  ths  cauia  9c  vao  conccadhi  >  nock 
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C  A  p.  XV.. 

De  hif  qni  m  f  riarum  creditorum  locum  fuccedunt^, 

X .  Subn:oto  prijuofuccedtt fecundut. 
1.  Potefi  cralius  txpallofuccedert. 
3.  Quttadfdftntnecejfaru. 

HAdcnusprima  pars  Huius  libri  dc  prioritate  crcditorum  vcl  ex: 
tcmporevclcxpriuiUegio.  quorum  jure  ciurance,alii  creditores^ 
intcrim  excluduntur.  Scquiturvtjamvideamus  quid  juris  fit,  fi  pri- 
ores  crcditoics  fmc  dimidi  ^fubraoti  ,  an  &  quatenus  requentes 
auialiiincorumlocumfucccdant,&cotum  jure  vtantur.  Et  fub- 
moueturpriorcrcditor  ,fi  debitor  ci  foluerit  pecuniam,  fuiealiud 
quid  fccerit,  quod  jure  noftro  eft  pro  folutione, Qijo  peninent  o- 
mnesfcnemodi  quibus.foluitarobligacio,  &inpriraisftxlurio,fiue 
vera  nuc  fifta  :  qualis  inducitur  pcr  nouanoncm  ,  acceptationem,, 
compcnfationcm,  i./ietifpr  ^.Qut pot.  Ex  quo  ncccffura  (mt  rccipc- 
re ,  vt  nouatione fada  pignora repctercntur ,  vt  creditor  ptior.in..fui 
ipiiuslocura  fucccflilTc videretur,  vt fupta  exLyQuipot. &-aliistMti- 
tus  tradauimus:  aliascnimper  nouationem  folutapriori  obligati- 
one,poftcriorcrcdiior  in  prioris  locum  fuccefrifTct.  Vt  autcm  fuc- 
€c<Tionihuicntlocus,oportcx,vtcotcmpore,quo  prior  acditor  di- 
TOittitur,  inbonisdebitorisadhuc  fit;rcs  obligata :  quod  per  argum. 
a  maicui  probaiur  cx  /.  i'.  de  pignor./i^.  qux  docct ,  quod  nec per  con- 
Vcntionem  quidem, fucccdere  quis  poifit  in  locuro  priroi  crcdiro- 
'ns,  ncc  fi  ipfc  pecuniam  numcraucrit,niGre5fucritin  bonis  dcbi- 
toris  temporc  conucniionis  •  &eacaufa  eft,  ob  quam  in  fpecic  /.  qui 
'balneum.  9,  vlt.  .Qui  potior.  Mxuius  inlocum  Ticii  pnmi«redicoris 
<ucceilerenonpore?l,quoniam  eo  cempore  q^o  Ticius  dimitceba- 
iur,ftierarresjaminilium  translara.  Quodlimitandum&declaran- 
dum cft  juxta  diil. l.t.de pign. ad. c- rf. /.  9 .  § .  vlt.  Qui pottor.  Biind.l.i. 
illcdc  quoqiucritur ,  ab  initio  rcm  pignorinonacceperat,icdcufii 
jamresollet  alienata,pecuniamdcdit,  qua  prior  acditocdimittere- 
tur.  Et  rurfus  in  d.  l.  9.  W/.  alicna  res^initio  data  pignori  fucrat: 
qjicmlouxm  plenius  fup.  Itb.i^vbtdepifft.  ro4/i«i<t,cxplicauimus:Ce- 

ccroquioLi 


cfin^Miovbt  les  ab  initio  dcbiioris  &  poflcriori  crcditoli  jcAe  obli-^ 
gltatuic  jnon  poreit  dcbitoraiicnandocipracindicarc  ,  ncc  cfHccrc». 
Q^minusinpnoris  credicoris-locumruccedat.  Erporro  fucccditbic. 
ttrandHs«iMkdr»qfl(|aui|)|e>iB)Bdo  pectinia  nrioc 

crcditor  rueri(dinu(nu.>.  Rid<tfddBr|uris  hdcfadt,  vtfubkwi^ 
|)igqoris,quoadprirtiiimcrcdit(Jrcm,k-c!in(!i  jasinpignore  ,  quod 
lcipjiinhunc-cuciitum  obligatum  eft,conhrractur ,  nili  tamcnvclx 
ttrctescteditor«tUliusciiimcxatanou5,^um  pecuniam  foluit  ,dc> 
p;gnore  cooueDerinflciiiiDttam  «k^^ 

ictransrcrrctnr,  nuroecic.pfainiam :  lum  cnim  hicoiniecutti&^jaf' 
I^Fioasruccedicceteriscrcditdribiisruo  loco  &  ordinc  mancntibus,- 
inturia  fibi  illata  con|weri  ppnunt,quippe  tjuijniiipecttiiift'- 

icrendi&piguusfuum  confifniandi  juscft.v  Quspleniiitfiintexpli- 
canda.  Ec  quilibet  potcft  pccuniam  folucrccreditoriiquo  fa^o&  ita 
liberato  dcijitotc,&  ibluto  ha^nus  pignore',  4»eccflKrio  ctcditor  fc-  • 
^otaalbainf|Mf]ilimiifif^ 

mus.  Hic  autem  traOamus  cafiim  ,  quo  debitori  (blttitarpecuiiia»^ 
qua|y:ioricreditoridcbctur.  Ethic  fan^potcftquisq-„quiitafoluit,. 
re6kepacii<U>.vt  joscreditoris^ad  q\jcrapccuniapcrucnit,adfe  transfc- 
«nu^  Vbi,^QOdieaiiioi«it  Dd.  mLuc:JtM^Hi.mfrur.l9f.fm. 

mictacur,  in  cuiusiocnm  alids  non^poteftniccedi  .*  ccteroq^in  pignus 
j^4emjUe,quipecuniam  dedit,ex<pa^  habtbit,fed.  poftalios  cre- 
wKort3:'.&eoiia«ieceflc  ouoqi^cdlvvt  d6pignote>^€lio  inteirueni-' 
«icetcroqyii^^yitlihpjjj^^ 

adfcccrit,vcnumcrerur priori  creditori  >  &!rea;^oq-,  ip&  numeiatft 
fuecitinonpjopterca  pigousilbivindicare  potcrit.Quodliautem  dc 
|p^nocc«oi9ieQccit.q^dpriorcreditor  haDcc&hodimul  a^m  fit»  i 
Wft^pmtAiii^^dtmtatygi^  {bluir.in  lo- 

amiifricni crcdicorisfucccdir.   Non'ver^uto  neceflum  cflc,  hoc'* 
.qacq\ieAdiic!pa(fi6,vtjquifoluir,iriprimicreditoris  locum  fuccedar.-- 
.Etrauscnimhocfubintclligirui,poftquam&.pignus  concradum ,  &s 
i^flcterea )  vc  ccedicor  primus  illa  pecuniadinuttctecui,  conuentumi 
JiiCt  niweDsm'Jtillei»Hyp.o&c^^ 
i^llpm^lini^tUecaii^ 
•  i  '  Y.0 1, 
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fiamerauic  pccuniam,pa(^uselTe,vc  idcm  pi  ^dium  iibi  eircc  hypochc- 
M.  £cadeundemmodumincft(»noR<Ufltmili,iii/.2u^«/>/{^.^r/.  pro- 
ponicurconuenifle*  vc  rcs  pigtioiicflcc ;  &  cocccxcuseQicueaucela- 
dcrc  potius.quan  c.icirc  id  .idlum  c(le(ufiiciac  t  oppidoqifiundifficite 
cft:  quod  ego  in  inedium  reiui(|uo. 


Ca9.  XVL 

l>e€0  qut  rem  fignorateim  ennt  adchitorey  c^an  fu  meUori 
imree^uAm  qiUMlUs  feemnim  $uim-- 
rtnmf,  _ 

i«  Slffnud^fiuairraturemtmt' 

DIxirriusprioricap.de  Iiis,qDipccuniarr(  nunierahr,  vreaad  pri<J- 
remcrcaitorcm  pcrucniat :  inc]uibustcrmrnisnon  intcreft  ,  an 
crcdicoc  hypocbccanus  polkuor  pecuniam  tHimcrauciit,  an  credicoc 
chirographacios««o  eciam  c^uipUnd  ccedicot  noo-lQic ;  modo  hi  dUD 
poderiorrs  pa£liiiQtdepignore,)tlxtadi<£^a  cap.prdc.Qu3tsimtmtiemg 
nquisadcbitorcrcmemcritj&prctium  fohKum  ad  crcdicorempcr- 
Ocneric,  anpotiori  (u^ure?Illud quidc conftat,nonobftarccrocionCr 
quominus  credicor(ecunduspecunia  ipH  ofterre  poflic  quin  ,&nr6 
.  eblacapecQniaciuiaiscredicurhj^pochecariu5)Usnabec  peHequiiem 
♦enditani  adcbirore,  Sed  illud  hic  quxrirur  ,  G  pccunia  quamrm- 
prorfoluitpro  rcpignoratapcruencruadcicdKorcm  primu,an  hoc 
fut!iciac,vc  cmtor  fc  dcfcndcre  portjcconcracrcditorcsahor,an  &c  luc 
neceflumfic,vcpa£lusficdep.ignore»iremq,  m  priocbcredtroris  lo* 
cumlQcoedaf,velpdorcredicorpccunia  illadiroiccacur.  Ec  vidccar 
fton  opusertc  dupiici  ifta  padlione,  fcd  iufhcere  vt  poncflio  tra  dua  fir, 
&pictiumad  crcditorcrn  pcrucncrit.non  quidem  adhoc vceroptio 
j(itcirici!ocabih's,(edvcquicunqiCcedicor,vtcnsa^one  Semiana  co- 
gacur  oii%rre»  quancum  dc  pcecio  ad  credicMempriorem  peraenic; 
nam&prKnuscrcdirorrcmquam  rcncc,  cogitur  rcfticucre  iccundo, 
Ccotum  <rv  iplldeSccur,  oftcratur.Et  ilhici  viJcturcoHrmaricx/.j. 
didiHrftffi.  vbilCcusaic,cmf  toiiotfcccndum  cilc  ipic^mdad  ahum 

•  cie<U-^ 
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«cxedicoKm  de  nummi&eius  peruenedt:  nec.vUa  padionisilliu^t 

:memio:ino  quaea<leiaienceoci»  fadui»  ceiiras.in  (.arM.t7.  Qmfmnr, 

Lpen.  Cea.  de  hu  qm  in pnor:  hc.  fucc.  vbi  ciicicur,quod  pignodsempcori 
cuius  pecunia ctedirores dimi/II funr,  in  camm  locum  rucccflcrit. .  Et 
vidctui  hic  efle  ct^ecbus  poflefnonts  adquili(x,4;j^«iR.  Ucumex  caufa.^, 
■Cifrmifptg».  cx  qua  prpbacur  Jquod  qtu  d  .q(editoie,Qiifi>ltti^^^ 
gnomaiccepicjipic  cacenleacncpignoaiipco.habcTe;  quamuisun^ 
aiiant  rario  no!re(Tionis,quamaccepra  pecania  cred!rorcranftulit,& 
'eios quann traniluiicdcbitor,quippc qui nonniii cum  fua^caula  &  o- 

,  aececcansferre rero poteft, nec  v^uamlegimus,quod  qui rem  adebi- 

.  TOcequocon4iieiKiilc|accepic»inea)us  pignomcon£<^^  :  qoQd 
-tanco  minns  mci  p^eft  intecminis  pighons  emn',  cunvempcor  domi- 
nusfiat.ncccniquam  rcgularitcr  res  propria  pignori  pollitelTcobli- 
gaca.  .£trur(ustamenhx'c  obiccliq  non  impedit ,  quunuqus  qua&^ 
•Cttiusdampignonsjure  pollitrcs  efle  apud  cmptorem,  prsfeccimoii 
cespercreaicocemahumpcradionem^eruianam  auferri  poccft^pec 

. -eaqU2 diximus fup.  lih.  i.c.  i ^.idque  ex  Bart.  ^''^liisnotac Nfjw-trfnr. p 
PUfnb.  j .n. ^.vm.  tamen eji.  quod quia res  potcft ab cmpcore auocari  pcr 
credicotcm, loco  pignoris ea t<;tineri poltit  per  /.  peh.  Sa.de  exc.ret jud» 
Sed  porro  proeapeanynecogacioaempcoris  ed  tcxtus  in  leg.  Anito,^ 
Sl$utmf^»9bl,  iTcaftaturibi  in  pr.  dc  fucc^fHonc  alicuiusin locum 
crcditori5Kypothecari;:& \Thochat,opuscncdocetur,  vt  8c  dcpi- 
gnorc6c  dedimittcndo  priorc  crcdicorc  coaucniacur  :  (vt  dixinius 
uf*frued,)  nequeenifn,inquitJCcu5,in  juspignoris  laccedeRdc- 
bec,quinibildepignocecQniienic:moxfubiictt  luecverba :  ^et^ 
emptorif  melwr  fffu  tetur  ccndirio,  q^uibus  verbis  videtur  probari ,  quod 
jam  tra(ilarniis,nimirummpcr(onacmtoris  ahudcflc,&quodiliccc- 
iamcitraciusmodipadioncs  in  jus  credicohsfuccedax.  ^Ec  itaiane 

\x:mM.  4d  P/udmfiib*:i,  im^,  m  d  I.vempcocis  pocioinnBf^c^pfini 
ceniei^qiiiemicide.bitore  pignusy&cuius  pecunia  pejnenic.ad  prt^ 
mura  crcditorrmrquam  ahcrius.qui  fimpHcitcr  hac  legc  muruam  dc- 
dic  pecuniam»  vcdmiicteretur ancecior  crcditor :  &  quod  hic  quidem 
kypocheqttii  mm  lui^c>>.|iifi  eam  fibi^onaentione  propria  quxfi- 
|rtcic:(edjUiehypothecam  confequaturhocipfo.^daminpolIenSoif^ 
rcipigaorarrvcndrrainducitur,  -Ethacc^^xi./.^.adnoftramquiftio" 
ncm  pcrti  nenc  .Sed  quiain  hunc  locum  incidimus ,  qui  paulo  cft  pb- 
fcuiioc;&illudporr6quodcii  in  ven.  Dtma,Jt  aatiquwr.c\ioiuzmus, 

*  •  rKedit 
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^ctlitibiJCtusad  eam  (pccicm,qua  qui  fimplicircrpccuniam<icdic, 
pactu<cltdcf«rcpignoris.,  ic  vrpecunia.dat.ipriGr<:reditordimitca- 
-tur  :  QuomoJoriconucntum  fit.adeojuscrcditotisprioris  inhtinc 
tranfirc  docet  JCtus,  vt  fi  ex  pado  ( quod  couucnitrationi  jiiris  com- 
fuunis)  primus  crcdicochab::at  ]us  ditlrahcndi ,  id  tianscat  iniftum 
acditoremcum  jurepignorts.Ucetipfc  pa<5lusCc,iie  fibi  vendcre  li- 
cerct,idt]Ucoftcnditiubicctarano :  quod  fcilicct  habcat  cx  pcrforia 
AltcriuscccJitoris,  incuriocumluccedic><[uod(o!?ftantcpa(3;o)noa 
^aberctcxfuapeifona:  qiiod  pactum  non  quidcmoinninoirapcdit 
vendcndi jus,  lcd taraen,  vt id diificilius  licear.fiicit .  Itaque vt  maior 
<flctdubitandiratio,adiecit3Ctus  hoc  Adtum  fuifle  cum fucceflotc, 
neliccretvendcrepignustquodricnim  ;:ihiIdchoc  didkumfic,  jure 
communi  vehdcie  pignus  hccbit.  Hrc  obiter  ad  vers.  pofterioicni 
.W./.5.  lamvtrcdeamusadrcm  nofti.im  .-  r*ntentia  illa , pro  qua had^e- 
frasdifpnrauimus,quod  quiemittemaa<rLitorc,fucccdat  in  jus  pri- 
mi  crcditoris  ciira  vUam  padlioncm,non  vidotur  rationi  juris  faris  c6- 
ucnire.  Nihil  cnim  apprchcnfio  pofllilionis  poteft  facercadindu- 
cendum  ju$  pignoris,  unc  pa<n:o  de  pignorc,  cum  rrans!atio  polTcfljo- 
nis  Sc  traditio  alium  habeat  Hnem :  vt  profcrlo  abfurdum\i<ieatiir 
{imjjlicicmptori  hoc  jus  tribucre,  contra  communem  rationcm  juris. 
lcaque  A^curf.  in Ij, .C.de bu <}ui  w pmr.cred.toc.fuce.  putat&  ponit,cra- 
pcocem  fimul  fuiflc  crcdirorem  hypothccarium  ,  fcd  poftcriorcm; 
quamexplicationem  omnino  faciuntprobabilcnwerbaj/?/>cnom<w- 
«/irtw.qu^alioscreditorcspotiores  ,  &adcoipfumquoqueempco- 
rem  credirorcm, (cd  poftcriorcm  fuiflc.arguunt.  Et  ita  quoq;  potcft 
CJ[plic'iri//./.i7.  Qui  potitrcs.  vbi  quis  a  debitorc  fuo  cmifle  dicirur  :"Et 
-ergoemit  cteditor;  &C  quid  ni  igrtur  creditorem  Ky  patkecarium  intel- 
ligamus ?-Quam  incerpretaiioncm,vtponamus  trailari  de  credito- 
rum  concurlu  &  prarlaiione,  ipfa  quoquc  fuadct  rubrica.  Ecquodac- 
tinetrf<//.5.  h.i.dediihdci.ptgn.  hne  abfurditate  pa€bionemaliquamibi 
prxfupponemus;  fiquidcm,vt  di.\imus,rion  conuenit  turis  rati  oni ,  vt 
c^ii  ignortntibus  creditorib'  rem  emit  a  dcbi  tore ,  5c  non  nifi  fimplcr 
emptorcft,protinuscitra  pa(5Uoncm  vllamfuccedatinlocum  primi 
crcditoris,5c |us pigr.oris confcquatur.  Et \nd.l, j .quxftio pnncipali- 
tcrtra6batur,dcofrcrendifacultate,anemptoripofliroftcrri.  Vbi ra- 
tio dubitandi erat,quo<l ci qui  rcm a crcditore  cmit,oflcrri  no  potctb 
(ed  fupra/<&.5.  iongediaerUminteihunc&quiadebicorcemit,  di- 
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ximuscH&rattonera,  cuud  idcro  duccc  ]Cnxsind.i.^.de(iiJh.pig}t.  C9r 
uruquin  quoad  iflairt  c^ujellionem  cjuam  ctatiamu:»,  &  dc  (jua  priiv> 
^ipalitcr in ii./.^.  no-igituf ,habhcs rcrmini  cx aliis locis  &:  tcxtib''  (um 
«puncndi  Scdenuuh Ula  AjHiunwi^yiMiiiisd.Li.Quxnipign.oi/l  (aupu- 
4um  muuit,  quxmciioum  taciicunditioncmcmproii&.ccin  quo  vc- 
.roearacHoicrttfbucccmtor  citta  pa»ih>m  dc  pigr.ore  in  juspitoris 
•cteditoris^iSceiujpignusiuccedu  ?  Si  pananius  ctuptocem,quiidcni 
ilrcrcdtior  hypp(jthttu£ius,nicltorcf»i  hadaiui  dKamellc  eiuscon- 
•<litioncro,vcnonl4t  nccclIar!apa«5^io  de  dimutcttdocreditoixpriori, 
&  (ufHciat  omnino.li  mudo  pccuma  loluta  tuerir  ciedttori.Scd  cxpli.' 
catio hzc  tion  cxtiicat  nodum,  quem  prop«(ui»uis  cx Qiijt  rcr 
p/j/i.iti  quapciipicuuciVnopropuiuaac  tiadtaii  cailimulis  erotorts,. 

3ut(imulluacdi:oi  hypothccariu^/eddeeoqui  mucuaiu  pecuniain 
cdiccrcdicori>aut  emit  pij^us,cum  ancca  jus  nulluui  pignoiis  habc- 
rct.  Etentmibi  jCtus^paiiium  vtlude  pignoreumninu  rcquiiit,  dc 
iiihilonunus  mclioicmcmpcoiiscundttioncm  cilc  ait.  Etempcorts- 
tgtcurconditiuncin,)U3,ta  d.L  opoitct  cde  mcliorem,vt^  vt  non  (ic 
paclo opus,  ut ea  pccunia crcduuc  uiinirratut  t vcl  vr non  tit  opus^  pa- 
^Cko  piguuiaritioyvcics  iuoblig^tapignoriiEi  vtcum^j  caim  liocinifK. 
d-Lm  co  tjiii  ncm  entit  rem  requiritui :  &;  in empcorc,liqtndc cius  coii<> 
dtciu  roelioi  cft,aitcrutrum  iiifliccic  uportcbit>Qued{j  leqtiimur  vec* 
ba  &  mcnrc  jCti^cum  illc  bis  lequiiat  pa^tum  dc  pignorc,  &  poll  ila- 
timfubiiciai:,.  mcUorcm  cmrcniscdc  cundicionem,Kirendum  criceic 
icntenria  jCti,in  hoccintoii.stfle conditionem  inchuic, vt paifiione 
<ic  pignuis  nonlic  'jpus.Ei  hoc  quoq;  Q-.ngis  rarioni  conucnir,vt  piius> 
*  iUud  dc  dimittendopriorc  credicoic  omni:io(icnecc(laiium,  vtcuncn 
cnimemcorde  pi^norepaciicatui,li  (implicitcr  numirct  pretiu,pigt* 
qitidcm  h.;bcbit,lcd  m  piiuris  cicdicnus  locu.dr  qiio  dmiittcndo  ni> 
hil  adlucft  ,non  potcarfucccdcie.Et  fancpoftquahocachimellintcr 
<lcbitoic.cmcoEcq;,vt:cxptctiacrcditor  prioi;dimittatur,moxcratori 
poilolliurci  tiadtrur»qu?.it  ca».iccptgnuscunrrahi  vidcatur,^rg./.}.C.(fe 
knijuitnprjor.lo(.&i.Jfi.x6Jufi.i)JC.dt:reitipi^>i.  Qninimo  ciim  vcndctv- 
do  hocigatur^vccnipior  dominiuuicon(cqaatui,minus  vidcacurco- 
Bcnircvcdepignorcilebuor&emror  padi  pioponanrur.qiiiapiginis 
rcgul.tritcr cum  donimio non  cuGurrir.&,ii  quod  j.us  pignoiisemtoti 
Bccc^Tii  lum  fui:cfueric,idcxapprclicnfio;ic  poilc(]jonis,pu(lpa£ho- 
j  «ncm  dedimirtcndo  prioiicrc.rirnrc.citra  aliam  ra^lioricmcidicem' 
dic  ijuj:iuuai  ,£ciiinc  cx^c  duiu'  difd^  ukaj;  «^uaai  muuc  iNr^M     5 . 


ym.}. v€rs.5d'mpr^£ctu.  qwomodo htcetiTptor pcilBc obcincrf.vt {i\:>ik 
fccundocrcditarc  rohiatarpccunia,cjuapTOTr  mimeraair.  Lotquttar 
tlle  obicui^&:ftnabtgae»uecti^isiniipi^ji|^^  «ecnc 

»te]yk>itw»dkor  dimkTaTurXc,vc  plemus&  accontiM  fa«C€nA6HlV- 

-  vqu^rituraut  dc  a(ftionc  i(Vi  cmtori<lnnda,autdcexceprionc.  Et.pctt 
.cciio  hoc  ponit^Jcguz.  quod  atrapa^umexprcflum  non  comperat 
emcociifttadiuSeruiana,  de  quoumenexeoquoddecacicoinodft 
pignoce  dixiraas.dubicaiipoffir^ed  pneKica;  viiiiod^eni  wmgm\ 
Honeft  vetofimiic agi dc  pignove  inrcr  cmrorem  &  vendtcoreffl«ciim 
■idaj^atur vt  dommium cx  jufta ifta cauCa &:  habili  ritulo transfrracar. 
-Neqi  vct-ocmroriacriohypochecariancccllariavidctur,  cu)arccon^ 

Cuni  camquam  (ionrinas  poffic-TciipecialiietTii)dicacioffe.Qijai(f,t^> 
idafbtcepollelfiom expcriarurcontiACTediTorem  Secundu, &  hic 
*dcpignorccxcipiat,  crcdidcrim  cxceptionemhanccHdipoilc  rcpli* 
(cacioncemcoris,quodpccuniaab  ipib  numeracaad  creditorem  per> 
{|ieneric,qaodfi!&d8noniulflec,ctedkorieaind*in  Itioordine  roi^n- 
.fiflenvc  haftenus  videaTurquafi  jus  prioriscreditoris  in  eiircOfetiMnit- 
l.uum.&emtot^hac  confidcrattonc  jnrc  qnodacrcdiroris»S«rpignoiis 
.  Cc  tucri  polfit.  Quod  h  rcphcationem  damus  emrori,muho  magis  d 
vconuentoacrcditorciecimdodabimus  cxcepcionem.dequajCermi» 
«nic  iftis  pofitis,qaibasez  pado  peconiaperMtnirsd  eredilbieiii,  ost 
'  )|K>flicqaidem dnbicari. Vtdeturauccm^Ncgnz.^ /ani ptiCM^, qood t 
pecnniamodo  perucncritad  credirorcm.emtordcfcndarurexceptio- 
oe,Ucec  nihil  dc  co  fic  conucntum.-Quod  ego  quidem  vi:t  admiicnno, 
it<|oodcxaccidencicoticigtc,&finept6Konet41a  ,-^qaodwdeMoet 
.|iecninnn  accepcanitdebicotiiaitieranit  crcdicof^paciacemco«ie«e^ 
prionem.  Etit.icnim  non  emrorcm  folum.Ccd  qucmcuncj;  aliiim,qai 
■pecuniam  dcdic  dcbicori  iimplicitcv,  quam  ipie  acceptS  credicoti  foU 
uic,hac  exceprioiiedeftndemas*.quod  profcA6  rfnone  jari»al>hor> 
ivc:  vccunq^  ica  exiftimare  vidcatur,quos  NeguK.d.toco^c6bar»qBj'jft^ 
iundanc  in  L \.Qurb.  mod.ptgn.ftla.  vbi  agitur  dc  eo  qui  cirracmrioncm 
foluendocrcdiroripecunia.pignoralibcrautr.  SedniUiliftecexrusad 
rc  factt,  in  quois ,  qui  citraemtioncpignoraiibcTaui^opponirar  em- 
^^ti8tcaKe!moti,qtii«b  ip(b  ciedftoce  temrcompattnftjtui  «Meici  n6 
^^oceft,fediHi  poceft^  vt  fi  nofi^lntcnr  ci  pecun  ia,  credftorerA  ofte^ 
ftiSism  exccprionc  rcpellcrc  poflrrrcwasrei  apcrra  haccrarioeft  :%ai« 
gquiccdtlhactocusenK,peciiiitaiDlbiuic,&i|tticiediior 
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Db  Pjm.  Bt  Hrter, 

poflefioBem  p^nawigt  m«amtnuifliilieatii«t^«Bteiude«iqii^ 

pecuniacnnumcs^iiiic  (K-bitoti,  fiiievUafMi6kkiw«vrnr|ienMiim.afi 

crcHitorcm, fcd  debicor  foit^ cx accidcnti aut  interpcll.itus  ( cam  ali— 
is  in  vfus  aiiospccuaiam  eflcc  imfcniuras )  caincicliitotiioiuic^oti 
flEhsTCepttotmnpuan^hin  itiMi 


Capvt  XVII. 
tf^  quppecumam  foluit  creditori. 

CAp.pnued.egimxxs  de  co  qui  foluic  dcbitori,cum  pado  pignorrjij 
aut  ialtemvcf  ecuniaad  cixdituccmpccucniat:  jam  vidcanius  de 
<o  qui  iuficsniiioctfolttic  pccuniaro;  Etconftat,  qaodqmais  ccedi-' 
•ill^fMb  pcconiam  foluere  ,  ica  vt  libcretuL  dcbitor :  led  illttdllia 
quaedtar,  quomodo  lolucadum  lit,vt  qui  •t)Iuir,jus  crcditoriscui  fol- 
ait,con(equatur.Obitcchicilludquxnpullit,ancccditorctiam  folu-^ 
tioxieai  quam  alius  o&iiiadniitccre  cogatur.  Ec  in  cermifiis  ipHus  de- 
lUkontiblaemvoleiitiji»noti(&aiuin  eft  rennectioio  jwi»,  vtpecaniaia 
obHgnet &dcponat :.qtfo fadlo pigjiora libcrantur./.tffapr.r;».  i ^.i>:f. 
fLoH.de vfurts.  Etpoflqn.iro  jurapermifciunt,  vtipiuislyUierc  jjroa- 
lio  noffic^4tie4i<^rini  &.bucpcrmiirum,  vt  pocaniam  Si  Hic  obiign3>> 
iitlt4epoai;i»Hcfat,vtp9fteafiaeiUcoragac  due  petfonaUfiae  liy- 
pod^caria>repeUhnircxa|itioiie*  Sediirodiionvaldeadikncreiii 
perTincr:&vbipecuniamnonacdpitcr«ditor,vixde  jure  eiusinal». 
Kcumtcaufcrcndo  aorcranslato  qaacri  poteft.  Etio  prxccdcnte  quii 
|R>iiaenitura^LantScfaiana,nuaor(labiucioeft,  qaini^  folnendb 
lipad&en^as  creditoiisin  fe  transfeacieconlcqai  poUit.  £t  idein 
caroen  cfl,  n  quisnon  pollideat&fbluac&depigaorcpacifcarur». 
Nequeexillimandume>l,hicopascne  conianfu  dcDitons,quaii  pi>- 
gnus  nonpoiHcniiiadomino  cooilitui.*  quoniam  non.quaeiitur  hia 
2c  pigtiorii  nooi  conftitacione ,  (ed>de  pignoris  conftitati  6c  jaris. 
^puefici.inauafrqailblaitytninsliicione.  £c  aim  qiiii4^J|«iib«*adv 
quititum  alteri  ccdere polHt^quidnieiiam  juspignoiis  creditor  cc- 
dece&transfeireinaJiuinpuitii  l  Etquodpoilideotipoccft,  idcnx< 
tiinn>i>iaaQpoflMearitt^ccdatarr&o<acir,neVcciiim  Dofieflioi; 
%HapcK6cMBad jus  pignoris  non  cftaeccflaria, quidquam  nic  mo«' 
IP»Mi<|«iB|oidi.  tcjMm  hociWmnfintin  Hmdim.  %ifm,  S!»f^ 


ttorer:  qnod  quis  ex  padionc  cum  folo  crcdirorc  inin ,  in  eius  locum 
f^j  ignusiucccdat,quamuishoc«rf./.iz„$.|>fM.nonIatis  proban  m- 
<icatui  :  &caiedhusenimdepa<^ocumipfu  dcbiiore  hidojcxplica* 
tur:  quippc  proponiturcrcditorTenius,autvt  vulgo,Titius,  pcrmi- 
fiflc ,  vt  pignora  diftiahcrenmr ,  &  cx  ca  pecunia  dimittcreiur  credi- 
torpnor,vtip(einpignoraCStlocumhumsruccedercr  ;  Et  crgociim 
p5gnorafcparaia&propriahabcrctTertius,  A:alia  Primus  ,  intelli- 
gituL  Tcrcius  pcrmiliire ,  vt  pignora  diftrahcrct  dobitor ,  non  crc  ditor 
primus ;  idquc  ctiam  (uadcnt  vcrba,  vtpriori j'oluttcfi'(unu,C"(.  &c  nimi- 
cum  pe[dcbitorem.Sedvtcunq;nihili"aciatiftc  textus,furticirad  [no^ 
bandum,quoddixunus,folaratio :  &:  facitpro  ea  (entcntiatcxtu>ia 
LinfuUni.i^.  Quipotiores.vhidotninusqui  mfulam  locauerat,  &  pra" 
mcrccde  pignoraaconduAureaccepcrar,infulanivcndidit,  libi  da- 
torumcitravllumcoufcnfumcondiiikorisjcumemptore  padus  pro- 
f>t)niinr.:iacitetiam/./»aj.</f  <////r.^/^«.  vbi  dicitur,  quod  crcditor  pi^ 
gnusvendcns  jusfuum  cwderc  dcbeat,  ccdirautem  eriara  dcbitore 
ignocante.  Scdiftud,vtputo,controucrfum  nontft.Necquidquam 
h>cintercrt,an  qui  foluit,  &  dc  pignorc  pacifcitur,planc  cicditor  non 
lir,anfa!temfitcreditorchirogiapharius,vtvidcluet  cx  paclo  in  )us 
crcditorishypothecatii,cuifoluir,fuccedat,.  Quod  hcnim  pac^usni- 
kd  fit,pcrindc  cft:  ac  ii  dcbitor  ipfc  limplicitcr  foluillcr  ptiori  ciodito- 
ri,quo^iminbinlocumciusfucceditcreditor  hypothccarius  fccun- 
Jus^necqttidquamiuris^qui  foluit,con(equitur.  Sed  eiusmodi  pa- 
6:ioin{ccundocrcditorehyporhccario,quifoluit.neccfr.uianon  eft',. 
quippe  qu*ctiam,vtdiximus,fi  ipfc  dcbiior  vclalius  fioc  pado  dc  pr- 

Snoreioluat,  protinus  cum  j.im  antea  pignusinrehabeatinlocum' 
imifllcrcditorisfucccdit.  Etita  hicjuseft,  vtcreditorprior  accipc- 
rc  cogatur  pecuniam  oblatam,  &  fi  non  accipiat  obfignante  eam  d»- 
bitorc  8d  dcponcntc.idem tum  eftc<5lus fequatur,acli  tam  accepiflct, 
vt videl.jus  prioriscreditoris  in pignorc innrmctur ,  &  h vpothccaria 
s^io  moucri  amphus  cum  eftct^u  ab  eo  non  poflii  contitmetur  au- 
tem  jusfecundi,  &isram^uampriornon  rantum  cxceprionc  fc  dc 
fcndcre,fedctiamScruanianaa6tioRcobtincrc&  vincerc  pcflitjqiio— 
niam  exceprio  juirspignoris,  replicationc  pecunix  oblatz  6c  dcpofi- 
t£  repeUitur.  Et  hoc  jus  offcrcndi  habec  creditor  poftcrior ,  fiue  ipie 
poflideac,  fiuc  creditorpriorpoflideat,  fiue  ctiam  po/!ideac  ncuter: 
^uxprobancurini'i.Cj^<^pfior;5.^i  vtobitcraddain,[)oftreaaaver' 
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f  oitCt.Rarib  dabiaodi  cft,<]i]k'v.c.&cce(&cor  ftcttiufaislblairpnm» 
«cdicori  clcccm,qua:ipApio  vfuris<}<fbcbamur,iftaclecem  tn  perfona 

fecundi  cic ditoi is  non  habcnt  rarione  vfiirarum ,  fed  potius  lcncis (;\- 
pmut uatuum;  tii^uuicui  iccuod^  crcditor  deccm ilia jurc 610 aLj  lub 
n(&imcndeK^  ica  &Bood  docaie  pociuflec;<ino<lexemplo  negoiio» 
tQcnfi^ftoris  confirniacifr,qat&pco<ioniii»o,ciiiiis  gecitncgotiatiwl- 
■ac  vTarn">,vticij  hunx^  t|uot.]-,  pecnmar nomine,quam  pro  amKo  Fa  nc- 
ratitioctcditonloiuiCjadttonc  contcaiiancgoc.  gedorum  viurasrcpe- 
cit,cum  &  (oluendo  ^ceric,ne  porr^  vftic«  currerenc.Scd  enim  JC  tits 
(&iahoceft  racio<)eci<lendr,£:limul  remocio  obie^onis)  mdJ.fn- 
iitor.  11.  ^.6.  Quiportores.  uonadmictit,vccied»torfccund',qui(oluie 
pccuHiaiu  pt  KuiJiacUn*  Loparcriir  cum  co  qni  geriralKnum  ncgoti- 
um,led aitjijuod  intcili^curij^llille ne^otnini  piopoum ;  nctji  cnun 
piopofkum  8c  fcoputiibcmc&bec,  vtltberecdebitortm«(ed  vcpignr* 
|niHnconfinnet»vi<feacarAeiftadpro  rarione  deeidendtadducipoile» 
<^Hod  per"creJirorem  (eci)udnm  nondebcrdeteiiorfieri  conditJo  de- 
bicoiis^q^i pimio crcdnon vTuras viutjium nonioldillet.  $cd 
eacatiog)eiKnIiscflec,iYecnegociotumgcibDr.integc«fitmiBc,<icMiB 
pco  viucisexlbrtc  (bUiicvruras  rcpecerepoflic«  5ed  bxc  quari obttct 
occuCionc  dJ. 11.^. fcundutn. 6. i^iportor.cx  quo  probaufmus,quod  cre- 
ditorlccundus  pccunram  (oluens  pi  imo  crcduori  ,nr  vttamcj,  (umma 
pignus  fuum  contianct.  Dicebani''  lupia  ik  z.ii  cetcius  crcdi;or  iuluac 
pecoQram  pcinx>  ycuin  tancom  potforemeffict  ^o  ad  <}«anticacem  e& 
quam  cxroluit,tnqaamnimtextaseftar/.c/.n/j'/u.M^.MTj  pldniaimter^ 
ff ns.Qutpor.r>n'\nms  j.quoct  crerftror  fccundns,  ad  confinnandum  pi» 
gnusiuum^tantum ncccHc iiabeatutrcrcccam  lummani,i|U3tantci- 
pfiiro,noneciam  quot  pod  ip(tifn  creditafmt :  qiiia  in  hacnohabetlo? 
cum  |us  pr»oritatis,(ed  cft  ilte  in  hac  pccania  poftec  ior  (ccando:  ad 
quodcft  texrusclcgansin  l.creditor.n.^.fiprior.    Qtiipotmei ,  exqua 
talis  creditor,«jui  prim''  &  cci  tius  fimul  eli,  potc  ll  quidem  rcm  pigno- 
ratamcotani  ven<Iere,icd  \c  ptciiuro  tancum  imputecinpccuniam»  ; 

3uam  primo  tuoo  ccedidic,  dciefiduiim  teftieuatcredicort  tecnndo.  1- 
em  probacut  iuTerminisex/.7f^ifrr(<trMr2o.Qui^rier.cx<iuaidftDe» 
Xii'is(gu<..p.trt .s.»ifnb.t,.n.\x .  vbi  .amcn  in  eo  errar,aiit  ccrtcinfubti- 
hccr  loqiiiriii  ,  dum  c]uali  pro  tingulari  notat  ,  quod  crcdicorita 

cogacuraccipere  fehitioDcm  parcicuhremcbcceiiiin^didRir  vtfe^ 
psopcie  ic^^  <lebiii  qjootl  cx  toi  cmia  9t  vno  cootcaAu  noik 

c»da> 


DePigm.  EtHypot. 

oxdiiierlisdcbctur.  nam&ipfedcbitor,  qui  ex  diucE/is  cattfisdebtt 
pCLUniam^norvcogituciummas  omncs  rimulorfcrrc,  8c  cogitur crc- 
diror,  quodcxltnguliscaiifisdebetut,  (cparatimaccipere  /.  vlt.  i^th. 
m9d.p1gn.folu.  Addamus  aliquid,de  poflcflbrc  rci  pignorarap,(cdpaa- 
cis.  £t  conftat cnim  quod quiuis  pofTc ifor quamuis  iniuftifliraus ,  vt 
fupta djxmius cx  /.  Paidyf.  u  § .  v!t.  Quib.  uiotL pign.  pofllit  oftcrrc ,  5c 
ica  rcpcllere  creditorcm  agentcm  Scruiana:  q>.ouiam  itafacit  vt  rt;n- 
damentum  :i(ilionij:olIr.iur*  cum  fublato  dcbito  jus  pignorishnia- 
tur,necquidquam  prxtcrcacreditoris  interfit.  Alium  cnim,  vt  &  hoc 
jKoneamus,  alio  jure  cxpcrientem  non  poterit rcpcllcre ; veluti  ii  qui 
cmit  rcm,  couttappllcirorem  non  crcditorcm  agat,  omnino  juxtana- 
turam  vindicatioAis.qujc  ioftituitur  jure  dominii ,  rcs  eft  reftitucnda. 
Sed  lipo(Icflorcrcditorfir,cmtorcm  v.c.vindicantem,riremcuinccce 
vclit.oportebitofFcrrc  pofleflori,quod  ipfi  dche.iuT.  l.fidominium  9.C. 
</f^<j«mj».vbinimirum  obligatio  pignoris  antiqutor  eft,cui  conftat 
per  dominii  t(«nslationem  in  alium  fad^am^^dcbitorc  prxiudicari 
non  poflc.  Porro  vbifi:punduscreditorrcm  pignotatampoiiidct,nott 
duLiuqeii,  quin  poflit  oftcrre  primo  ,  &  ita  in  juKiusfuccedcre. 
quod  lccus  cft  in  pollcflorCjqui  creditor  non  eft,qui  vrcunque  folut- 
rit  pccunian)c:reditori  a^enti  hypothecaria.tamcn  in  ius  eius  non  fuc- 
cedit.nifiktoceicreditorceilcrit.  inquamrem  efttcxtus  notabilis  in 
Lcreduor.ii.i.j.  j^potier.  inpign.  vbi  poflcflbrcum  nbn  reftitucrct,  cx 
cpndemnarioncprxftititacftmiationeralitis,& fcilicct  foluit ,  quod 
creditoridcbctur.&tamcn  nihilonunus  rcfj^ondct  JCtuscuma  fc- 
'  cundo crcditotcSeruianaadlione  poflc cwacniri,qui,vt  in  </.§. i.tradi- 
tur,inIocum  priori5dimillifucccdit,nonfccus,ac  h  ipLcdebitorpri- 
oj-ipccuniamfoluiflct:adco  ncc  jus  rctcntionis  c«ir.pctit  poflcflori, 
vtcunquc  pccuniam  foluecit  primo  creditori.  Nihil  vcro  ad  hanc  rera 
&  jus  variandum  hic  facerc  potcft,  an  cx  fcntentiacondcmnatoria 
pol{c:flbr  foluerit  pccuniam  creditoriprimo,an  vltro,  vt  cuitareta^ti- 
oncmScruianamMdquefacitadidquod  infin.cap.  prjuei.  difputaui- 
mus,non  fufticert  ad  rctentioneroiioc  folum,  quocipecuniaeius,quf 
rempoflldet.adprioremcreditorecnperuenit.  Porro  an  cuiuis  po(- 
idloriettam  iniufto,  ao  tantum ei  qui  rem  bona  iide  poflidet,  credi- 
(orjura  &  a^ionc«fuas  cedere  tencatur ,  explicauimus  fupra 
Ith.friced^a  uadiatione  dc  hypothecacia 
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ttji»  hy^itheca^  mqMm  quu  fuccedtre  dicitury^(eddcmJfe€i<L* 
fintmmerfi  cum  illa,  cjMm  hahnin^ri^ 
y.^rtredittr* 

Pparet  anciiiiUim ,  wn  exigaaaLhnrasquxftionis&  cradaiiontt 

'cflcvtilicatem :  quam  tamcn  moucv  Salicttus  mlAjnfin.C.dehitqu 
(«»4/wr.crf<i./w.yif(f.&,quodeodemiedir,idcm  de  hypothccaria  ad^o» 
iXictt^&At Negu<,fdrt.$.numb.^Mitm.i6.  Ecpraerupponcndumhicerii;, 

•  qao4cn4iMch}rpocheca,fi4»tdemeademQao^^  ,  qiue. 
RiiciBpcimoaisiuMee.  AcvecovlMcoMieoiiim«ftdcpignore,  &«t 

Eecunia  ad  priorem  credirorera  perueniar,&  pecuniaipli  dcbicori  fo- 
icafmc»iion  dubitarim  quineaiic nouahypothcca, qua: per  padum, 
«kiloaoeoiiftitatteft.  iuciwi^uisxredlcoci,quidominusreiiKNi.. 
eft«ibliiit»<8cpacirctmcde  pignoce,  videacttr  hyftodieceiCiedigQat  itf 
t  eutn ccansitc.  Poflit  quxricadem  fubtilitatc aur  curiofiratc  poft  Ne- 
guzant.ana^orcalis,qaxcompctunuuodomino,  v.c.cmtori,(iie- 
,  ademcumrayquxcompecebacprioridomiaOtVendicoh.-^Ecindomt- 
.  irfi8fpOlfeflionisiiuiceria3cinqux(btonequid&  qnaocam  per  poon 
cnncorem  adqiiiripodicidquoq-.cradaQcDd.  dcJlapha^CiiiiMO* 
qnem  rcfcri &  probat  ufon.tnl.  i  S.perprocNrAtorem.ioM.O.Mj/j.pof.  hac 
.  tn  re  diftinxit  incer domuuom &  pollcillonem :  &c  ftaciiic ,  quod  idem 
domiiuam,qaodfincpenei'ccadeiiiem,cran5fecabtttrii»4icerum :  po£> 
:  leflio  aatem  qux  fuic  penesTradencem,  exptcecA;  nona  v.t  /  in  pcociH.. 
.  cacorisperfonacflc incipiac:Subciicm  hanc fcnrcnriam  lafon  quidem 
appcllaitfcdmihifilfavidcatur.nequecapcrcpoirum,  quoroodo  8C 
quaratione  jus  incorpoialc  &  merum  accidcn^,  idem  numero  de  vno 
InbieftoinaliadmigfDaie  poific  'Necvideoiiinidobftec^qnoimniii 

•  cbcamusiqaodre  tradicaex  caufa  vcnditioausydominiumin  pcrfona 
vcn diroris cxfpi ret ,  &xx  appiehcnfione  ex  caufahabili nouum  do- 
minium  in  pcrfonaempconsextiftac.  Quod  quiuis  probabiUcer  dict 
tncclligic.  Icavbi.debicoriempignortODligacQouaincipichypoche- 
ca,&indejasQonnmpeclequcndir6ipif)peclbQaccedicoiis;i^  * 

ctQttdohocJnsciediiociTinqai^fiinmidem  numeco  pi^flicmtgcacein 
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aliumyrurfiis  non  animaducrto.de  hoc  eninn  jurc  tantam  qii^rcndurn 
cft.liquidem creditor nouam  hypoiliccann no potcft conftituere.  Vi- 
deatur  deciho  huius  rei  pctenda  clle  c  x  tra£iatu  dc  ccntone  adlionum 
&  juiium.  Et  inatfHonihuspcrfonahbusitaobtinctjat  non  niticxcr- 
citium  carum,itavtnominc  ccdcntismoucr»po(lint,tranitciatur,  6c 
ipfaa^iodiie^iamancatinpeironaprimi  adqutrencts.  Adco  reucra 
iflxadhonctnonrunthabilcobicdkumcetliunisicius  fcil.  pcr  quan* 
)us  vnius in  alium  transfcratur.  planc  ccflio  quat in  jurc  ficbar ,  omnc 
|as  Tt  abirct  accdcnre  faciebat,veluci fi  quis  in  )urc  vfumfru^um  cc(^ 
fiilet.  Scd  vt,quemcunqi  cafum  poius,  jus  idero  numero,quod  fuu  m 
ccdcnte,abcocran$feraturinalterum,ficri  nonpotcd:  quoniam  ac<' 
cidentia  iiUmera  uinr,neque  acctdcntia  migrarc  ponunc  dc  lubic- 
(kow  fiibicdum ;  quoniamita  fiercincccflario,  vtdum  migr.int, fint 
absq; lubic<^o,quod  rcpugnat  cflentix  accidcntium.  Juriscuiviulti 
plancil\a  cnianc  non  vtdcntur,  &  firu(ha  fubtiles  fumus  in  rcbus  nuU 
lius  momcnci  &  vtilicatis.  Quod  de  a^ionibus  pcr(onalibu»dixiro% 
cantum  excrcitium  carum  tranfirc^n  quzdionc  noftra  non  potcll  ha- 
beic )o:um;hauddubicentm  ,  cumquo paduscllcFeditor^quodi- 
pfnroprocc(Iioneerit,auf  fiomninoeijus  fuumccdk  ,  noroinc  pro- 
pfio  hypothccariacxperictur.  Etaliacnimpcr(onaUiMn  ,  alixa^io' 
numrcalmm  natiuacA :  Et  verbi  gratia  ,  ad^iorcaliscumipfotians- 
fercur  dominio.  Et  cum  abcat  dominium  i  vcnditore ,  &  transeatin 
cmpcorcm,poftta  caufa,dc  doniinio,ctiam  ponituradlioinrcm.  Ate- 
ram  cum  crcdicor  dominus  non  fit,  qui  poieric  illc  )as  piguoris  confti- 
caerc&concederealteri:  Simplicitcr  dicam  ,  poftqii.im  scccptuin 
)>oc;urccft,vtinaltcriu$quislocum  fucce<icrc  ,&:inaliumtransfcrrf 
jus  pignoris  criam  a crcditore  poifit.id  quoqj  per  confcqucntiam  ne- 
celMriamadmiirurafuinc,  vc  credicor  ipie  quafi  habcat  jus  confti- 
taendipignoris,&Tt  pcrinde  habcaturvbi  ^usfmim  crditcredicor^c 
Aabiplodebitoicpignusconftitutumfuiftet:  &|uris  idfit  potcflatc, 

vtin  locum  crcditoits  hic  fiat  fuccedioj  cuiusaltcr  iam  rCprazfcnuc 
pcrfonam :  vt  autem  jus  abire  a  cicditoie  &  idcm  numc- 

rotranfirein  altcrumdtcainus.nulla  ratione  ^ 

tfi^  ^^^0^  exiftimo  detcudi  poftc. 

,  f 

F >  K I  s  Libri Qi^rii  Dc  pignoiibus. 
!     .     .  .  i   V  LIBEM 
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DE  PIGNORIBVS 

Jn  ^uo  demodu  quihtu  ptgnM  filuittur, 
Qa  p  V  t  L 

-t.  Anfnobfignattontm&defofittojumtffojurcfiAthUrdtM 
).  AndhfolutorioUbtreturftgntufAdl.ii.Qtuhjnodftgn.folH. 

I  H  I  L  prxrcrca  fupcreft,  quam  vt  vicicama* 
de  modis,  qiiibuspignusroluarur  ,&quid  ptgnoru 
)  folucioncm  contequacur.  Primus  &  principalis  mo- 
|ciuscft,(irublataIitipfaptindpa!isoDligatio  .Licet 
|cnini  pignoris  obligacio  pcr  lc  fubriftat,camen  ea  ni- 
I  [lilonunuj  cft  acccdona,(icut&  obligatio  fidetuffb- 
^a.quam  conftat  fublataprincipaTi  obligatiotwcxtingui.Et  fup.  W.  L 
4^j..probauimus,nififitaliquaobligatioprinctpalis  ,  ncc  obligatio- 
ncmpigQods  conftitui  autconfifterepoiic>&igituril!afublara,hane 
rtxpirarcconfcqucnseft.  Etcod.  loco  dixiinus,  fincm  cflepignoris; 
iccuritatcm  dcbiti  j  quod  vbi  nullum  amplius  cft  ,  ncc  cflc  po- 
teft,  quod  pro  eius  {ccuiitatcfitobftridkum.  Et  itaini./rrfn.(;.j(^/k 
mod.ftgnfolu.  libcrari  dicitur  pignus ,  ft  dcbitumfolutum ,  aur  proco 
/itisfadum  lit.  Ethxcomnino  rcgulaftatucndacfti  Quodfublata 
^bligationc  pvincipali ,  finiatur  obligatio  pignoris,  vccunquc  hic 
iint  qu^dam  cxccptioncs,  qua:  propnas  habcntratione$,dequibu« 
paul6  poft  diocmus.Et  vt  excmplit  iftam  regulam  confirmcmus,fola- 
iione  dcbiti  finir  i  pignus  plus*,ua  ccrrifliinu  cft,  qnippe  quafada,co- 
pctit  dcbicoii  pignoiMitia  adlio  dircdla  jpro  rcfticutionc  rci  pignorat^, 
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xtexLJireiH.  9.  ^.omnts.^.  /.  io.&\. \i.feri\ertot. 6 f4fm.fub.t.  t.  de 
.    ;>ig«.4rf.appaict;ltaquc4uotics  Sc  quibuscunquc  calibus  &:quibus 
-  pcrlonis  M  a  quibus  icdc  roluitur,totics  ctiam  &:  omnibus  illis  catib' 
lolutturpigm  sSicomDctitpignoratJtiaadlio  :  quodcxlocopiopiio 
Dcrolutionibushuccftrcpmndum.Ethinccriain,  fj  polUftbrsfti- 
macioncmlit!sfolucrit,libcraturpignoris././c//f./.8.f  r/f.  Quib.tnod. 
pigii  folu.hct.tnon  ipfo  jurcvtiquc  tamcu  pcicxcc  p:ionem,pctrf. 
liquidcni&dehitnripfctantumlibcraturpercxa-ptioncmitjuoniam 
^     pollf  iFot  nonanirao  libcrandi  dcbitorcm  principaicm,fcd  vi  ab  inl^ 
tuta  aOionc  fe  libciarct,foluif  pecuniam.  x.  Eacit  pro  iftajcgula  quod 
etiam  nouationehi(ft.i,perqnam  tolliturobligatiopiincipalis.pigno- 
T^^jhciantuv. Lttouutune.iS.de Muattan.Lfolutum.il. ^^i.deptgn.act.  linqi 
qui  nouationcm  lacu  bant,nccefl'e  habtb  incnominatim  icpctctc  pi- 
gnora.iU.i  i.§  1.  /.pn.  C.ettam  obcbtrogr.pecun.  L^.Lcreditorl  1 1.  S.fipnor. 
yLvlt.inpr.  Qri  potior.  quo  pcrrintr,  quod  fipcrcmpta  oblig.nio  ex 
ccrta  caula  reftituatur ,  6c  pignora  quoquein  pnftina  caufa  tcncniur, 
.     vtdoct  i  Lfipaternam.  ^.C.ad  Vdltian.  Atqj  hoc  ita  in  nouationc  vcra,. 
2Ux&diciturvoliintaria,&htpcrftipulatJoncni.  Quicnim dicitur 
ficii  pcr  htiscontcftationcm  arg.  L  altam.  icf.de  nouat.  6c  ncccfl^ria  di- 
ci lolt t, non pcrimit  pignus./.  n.  111  pr. de pign.aa. nam  nccea  vera  cft 
,  nouatio,vt  pluribi'Si«/  YrtutLdt  Mod.  toU.  obL  tia(5rauiinus ,  &:  ncmo 
^  nimIitiscontcftationecondinoncmfuamlatit:detciioicm  d.Ljc).  I- 
^dcn  qicrt1n.vfuri5,quinouationcvcniiiiterccdctelirtiintut,</./.i8</^- 
.  tuvat.  Scd liic  contcft.ita  pon o cuminr, Li.  Cod.  dejudtt  LHte.^yde  vfur. 
^^idqiadcoprocedit.vtncc  q;udcm  fccura  fentciuufiipcrprincipalia- 
»  «^«f'nepigniislibcretur,vt//^5.djximus.ex/.|r<-^%i3.i.4^f^,<r«^^^^ 
^  quamuu.^A.Cod.depigncrtb.  }.Facit,quodllaccepto  lata  lit  pnncipalis. 
. ,  ol^hgatjo, pigpus  Hnitu r, Lfolutum.n.S.fi^juafi.  z . deptgn. a^.  4.  fiicir, 
/Ciuodlicitrditorpaausllincdcbitnm  pctar.idemquoq;  de  prgnoti- 
eVtneamnlmitcncatur.paftum  intclli-uur  &  crcditonpet ({-qiienti 
y  pignusobftatcxceptio, /./fi6/.  17.  ^.depigfiore.  de paclts.  Lf.    i.  Q,„b 
.'Miod.pign  folH.  5.  Confi: mator  rrg^ila,  quod  li  pfcuni.im  oblatam  noa. 
,Acccpcntcrcditoi,eiobligpta  tc  dcpodta  pignus  libcraturrcftcnnn. 
iftudprofohiuonc/  9,  C  defolution.Li.i  od  Qujporior.  Sc  qnodiiaui- 
gnora  hbcientur,  m  tcrmu.is  tradirum  cft  in  /.  aueptam.  1 9.  Cod  de  rfu- 
ru. L  ncccreditores.  10  tnfin.  C. depign. acl  Scd  an  iplo ,urc, an  cxc  p:io- 
nij  opc  hbci-biturpigaus?  Eadcm  quxftio  iraaaturdcigfaobhgaii- 
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•ne  principali ;  Ec  cgo  nu  dcm ad  Trcntl.  dc n:od.toB,olfl. dcfendi ,  quod 
iplo;urecollacur ubiigacio.  Sccl|aiu  kic  m.igi5adridcraiceraoj)inio> 
hocvRico  (vrobiccraddatT()argutTicnco :  ijuodvbiobligitioiplb  ju- 
rc  lublacacrt.non  cll  in  poceftace  alrcniis  faccrc  ,  vrea iciticuacui, ic 
redcac  ,  ncc  quidem  vcip(c  rcus  iinc  noua  conucniionc  in  obli- 
gationcm  fe  icponat.  Atquin  vbi  pccunia  obfignaca  6c  depoli- 
la  clt ,  in  poccftacc  dcbiroiis  cft  ,  vt  obligatu)  mincat  in  iuo  fta- 
lu.  Ergo  non  potcft  ca  vidcri  ipfo  jure  exftm£la.  Adlumptum 
probatur:  quuniam  potcft  dcbicor  arbirito  pccuniamdcpolitam  ad. 
leiccipcre,iS£itafaccrc  (8£obligaciopriftinafic&  mancat  inccgta  ,  vt 
doccnc  peiipicui  ccxcus  /«^./,19.  Cod.de  vfuru.  in  f,  ibi,  juJifortaJirae- 
pertt:  &nil.dibitor.y.  D.eodtm.&tnl.  i.C.Quipottor.ihi ,  taji inrjusfuoi 
unucrterttpecuni4Hi,{^ua.mnimn\im3Ld  fcrcccpciic.  Vcauccm  libcre- 
turpig^iiis  vcl  laltcni  pcrcxccpcioncmyoblignatio  6cdcpcfitiorequi- 
titur:oblatio  fola  non  fuftitic  ,quxnccvlluniodotoliitoblig  tiorc 
princip;ilcm:it  q,  uccoblatiofolafacit.vt  nafcaturpignoratuiaa^lio. 
Quod  liquistau.en  fimulcum  mocaadioneiftajvcldumeam  a  prx- 
tuicpctit,pccuniam  offcrat,procul  dubioctcditorcam  ncccflchabc- 
bitaccipcre,aut  fi  nonaccipiat,  fiindaracritpignorjtitiaadio,  Nam 
&  fi  quispoftmftitucaraa^oncm  pignoratuianj.oftcr.ir  debirumin 
ipdiaoadionciuluamconfiimar,&confcquitur  ,  vt  liccc  ab  inicio 
nonre<U<:a<Q;iomt.>ra  vidcacurrtamcn  ctcditor  ad  rcftitucndam  rcin 
pignoratam  condcmnctur/ firem.  9.  ^.vlt.depti^n.act.  Facit<>.  pro  re- 
gulafup.apropofita,quodpcr  con»pcnfatii-ncm  obligatione  foluta 
libcratui  pignus,  &:competit  pignoraiitiaaOiorfr^./.i.  crj.  C.depign. 
Mcl.  Etcxcadem h;icreguladcf4.cndit.  7.  Quodli  quis  pcrfcncen- 
riamfucritabfolutas,pignus  foluicur.  Iccm  8  quodloluicurpignus,. 
/i  quislenondeberc)uiaucrit,quod  vtrumq;eftin  l.fidefrente.i^.  D, 
Qiitb.  mod.pign.folu.  Agimus  hoc ,  vt regulam  noftram  ccnrirmcmas,. 
iwq;  conhilim  proponimus^mcjdos  (ncccnim  ifta  cradlaiio  huc  pcr- 
•inci^qiubus  rumipfo  jurCjtum  ope  cxccptionis  (cliiitur  obligatio: 
quo<Liccidit&:  pcrlentcntiam  &  pcr  jiisiuiandum.  Quodfi  obliga- 
tio princ  palis adhuc  ipfo  jure  fubfiftir,non  poftnnc  tortc  omiuno 
fublatacrte vincnhpigMons.-de quo inf. plcniusagmuis.  Vbiobfcr- 
uandum,diiplHcm  clk  ttFc^lum  foluti  pigrioris.  i.  \t  ncn  ampl  us 
oomp^iatadho  hyrochecaria  crcditoii.  1.  vt  a(flio  pigtioratitia  pro 
rBgcccndate^licafic  apudcicdiioiem,comp(  rnt  debitoii.  Et  vi  t;»rtd 
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atlluic  ipfo  jurt  compccac  aeditoii  adio  Scruiana,  at  vtique  per  cxce- 
j.nioncm  tlidttui,qiT(id  v.c.  Jcbttorjuraucritlc  non  debcrc.  Et  magis 
cti.un  pLuaiim.vix  pi  juoscmcxccptioncmdaturum  crcditori,  concra 
dcbitoiemi^ui jurauu,&  Jgitpignoratitua^iione.  Equidcm  fidaret, 
haud  dubic  addcrct  replicacionem.  Q^od<lcbitor  jiirauit  le  non  dc-. 
berc.Scdcxidimoomninoprjctorcmpignoiatitiam  a<5kioncm,  quac 
&  booi  fidei  ell.  puiam  d3turtim,5c  crcdicori  dcnegaturum  protinus 
cxceptioncmicumprqfcrcim  jiir.imenti  cxccptio  lu  priuilegiara  ,  & 
pritor  crcditori agcrc  volcnti cx  principali  obligitionc  concra  dcbi- 
torem,qui)Utauit,lolcat  adioncm  denegarc,/.fu;«/>(>^f4<;HJf.9.  wpr. 
jttnw.Et  juramcniumquoddcfcrtur^pr^ftaturcx  quadamconucn- 
tionc,rollit  vinculum xquicatis  &ipram  naturalem  obligationem  ,  /. 
Stich.im.oy  ^.nMturjUs.  4. ^/f/i/MfiOM. Etpcobauimus ////». //t.i.c.t.quod 
obligationi  ciuili  nud.r,qua:  vinculo  deftituta  eft  aequitatis,non  accc- 
datpignus.  confcqucnrcrvbi  vinculu iftud  fublatumcft,& obligatio 
nud.t  Liuihs  nunjit,pignoris  quoq;  vinculu  foluetur.Sed  enim.  ne  q.d 
omittamus,cumi/./fi.  i.f.  i.  dixerimus  obligationi  naturali  foli  pignus 
accedcre.fcrupulum  hichcn d.l.fi defirentt.  i i .Quib.mod.pigiufol.vhi  di- 
.6itur,quQdroluaturpigniis,  licetdcbiiorperinmnajudicisfucritab- 
folutus.cum  niAiiirjjmelTec  vcrus  debitor.-Et  v.intcromnes  conftat,  qi 
per  fentcntiam  non  tollatut  naturaiis  obligatio.quod  &c  probat  /.  lut, 
6o.de  condict.iHd.vbi  ait  JCtuSjfi  vcrus  dcbitor.per  iniuriam  j  udicis  ab- 
folucusacbitum  poftea(bluat,eumnoncondicerepoftc  quod  foluit, 
oulla  alta  rationcqux  &  ib.  additur ,  quaquia  dcbitori  n.ituia  manct. 
Etigiturpoficanaturaliob!igacioi>c  ,criam  vidcturmancte  obliguio 
pignoris.quo  tacic qiiod in  l.quAfuum.\  4.^ .  1  .de pign  dicirur ,  ex  quibus 
caufis  naiuralisobligacio  confi(Ht,pignus/>fr/t'Mfr^«  quod  fanc  vcrbu 
vidctur  habereemphalin.  Rcfpondcndum  cxiftimo,  quod  dicitut  de 
naturaliobhgationc,&acccdctcpigu',tfceadurante,peifeuerarc,cfie 
deca&ciusmodi  obliguioncnaturaliaccipiendam,qujccft,vtitalo- 
quar.in  vigorc  Sc  valore  fuo.Inde  cnim  cft,vt,quod  mox  c.feq.incxcc- 
ptionibus ad  no(ham  tcgulam  diccm',pignus  durat,\ bi  meralubcili- 
cacacc  juiis  ciuilisoblig.itioeft(ublaca,quoniadurarc  uucUigirurob- 
lig.\tion.uuralis.Accnim  cum(cnteniiapro  vcritatc,ncqi,vbieafcmcl 
in  rem  judicatam  tran(iir,amplius,anbenc  an  malc|udicacum  (u.  dis- 
puraic  licc  u,confequencernon  poteildici ,  quod  oblig.icio  naturalis 
Jilt  Ui  fuo  vi^ore  &  valo!.'e,(c-d  ca  tu  cfTcchis  qijos  alias  babot,  obcmere 
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le  cimi  n6  poccft:  Et  ver^  Ci  citdicor  ageitf  velic  riypochecana  aftionc 
V  e.coniradebicotem  poflident£,  repeUetutetcepclDiie'Ki  fudicaifc: 
Rurius  ft  dcbicor  ^4t  pignoracttiaa^ione ,  nunquain  creditori  dabic 
exccptioiiem  prjfcor,qui(cntci)tia|>ro  vcritatchabct.&tprecani  cxlc- 

auitur.  /.  aDiuf.i^.deredud.  Aceniraiihxc ica(chabenc,cui  debicoci 
)iblaco3equi  ^  od  pc r  enrorefti  (oIuir,non  dacnr coiididioindelfitir 
Donellusquidem  i^.^tfwm.io.pucat  danciam  condiftionemindcbiti: 
SedicCi(i\tdJ.Iult4mu.6o  Je(ond.tnd.cuiuon  fatisflxcit  reiponrio  Do- 
nelli.  Nihilahudhabcoqaodrcfpondcam;  cpiam  clle  quod  impu- 
tcrux  debicori,quipecuniam  foluic^vccunq^  prxcendac  ecrorc.Detnde 
qaodioiflis  ammCdoinhw  <Iandis&  denegaoditcaencui»rpc6tetur  - 
hommScxciaum.LbMcondiSu.66.de(m4tmA*nGatit  acquum  au- 
tero  eum  refViruerc  cogi,  qui  rcm  fibi  natiirallrer  dcbitam  probac, 
.  &  ita  camen  £uendum  eft,quxri  oblique  de  venuce  cei  judicacx. 
Std  de  hocifl  maceQ|i  condiiUoBttmplciilus  tradarar.  Confinn»* 
iiimus  ha^cnus  regulam  nbftram ,  cfuod  fiiblataobligatione  prin- 
cipali ,eriam fini.itur vincnlum  pignoris  .proquacriam  facit,  quod 
perconiucationcfublataoblieationevidecut  vinculu  pignocis  iolui, 
de  quo dicemos (*f'fiq. in expTicatione /. dthitor. 59.  dd  ttebeB*  £x  ce-  4 
gula  iibconfticuta  ucctititeiligcre ,  errare  Ant.  Fabruro-,  qnidcca» 
de  centefima,  «4p.  9.  non  femci  fcribic  ,  difficilius  folui  obligatio- 
nem  pignoris,  quam  principaltfm ,  &  hac  ctiam  fublata  illam  mane- 
re.  £c  proindc  peirimc  quoq*  Nept<^p.  6.  m.  1.  n.  5.  pro  rcgula  hanc 
proponctoficiDftatnit.  Quoaubttcaobligarione  principali  pignociS' 
Ytilcaladurenc ;  &d»fiinK  piocfiisincerlimitacionesAccxcepcicMies 
refcrt:quodliberato  rcopignusliberctur.  Cuenim  omnes faceancnr, 
acceflbciam  circpignoci$abhgationcm,nimisabfurdii.e(liproreguIa 
ponere.Quod  fubucdprincipaii  accciToriu  maneac.  Sed  hocincercx<- 
ceptione$cefeccnduinc(^canco  magis,quod  ipic  JHepu>f.€*m^,n.M» 
ex  lafone  pro  rcgula  ponit,quod  ad  (ubiationem  principalis.coUatur 
&acce(rorium.  Ncq-,  quemquam,vtin taab(urdac.irlcntenciam,de- 
bet  mouere  /.  1  .C.de  Luu.pig.\bi  dtcuur.quod  durenc  vmcula  pignorisy 
pccfi>itaUadUoncfiibniota,iieccnini  propcembociegaUfiicict«aim 
pCBtertim  refcnpcumifeidficadpllnatom,  qttifingulare  fonecafum 
propofuitlmp.&rprartercacxcepcioncsquas  cradcm'  r.//<7.fatis  dcfen- 
dilream  indclinicapropolitione;nccpropoluioaucoracioindthnit3, 
prclercimmniaceiia  coungentilcmperxqaipoUet  vniuerlali:  £t  func 
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c  ciam  fiiigulares  cafuSjqiiibuspoflcffor  nuncc  obligatus  rco  libcrato: 
Jicctjuisqiiam  tamenitaincptusfuenr.vthancrcgiilam  ftaiuat.-qaocl 
mancjth  JciufloriaobligatiolublacaprinLipali.  Ncc  mouct  quod 
Nt  giizant.d.loco  obiicit,ius  rcalc  cflc potcntius.  Id  quidcm  non  la- 
tis  probari  vidco.  Etcx  aducrlu  facitjquoti  obligatio  principalis  cft 
uuilis,6b  ciuilcjUspotcn:iu$opcratui ,  quam  pixtouum,«x(^uo  cft 
adlioScruianaquzin  jurercalifutidarur;  tk  piaetcrcajuraperlonalia 
&obligatioticspotcntcrinhicrcntpccfona:dcbitoris.  Dcindcvt  ali- 
as  fortc jusrealc  fit potentius,itii  id  hic  fallcce  rationiscft,  cum  fit  ac- 
ccirorium,quo  vciqucpoccntiuscftprincipale.  Ecdcnique  quodca- 
puc rci eft,ipfum  jus realc  fundatucinxonucmtonc  cciam  nuda fupcc 
pignote.  /.  i.deptgn.4&. 


Cap.  II. 

\ 

K 

Limitatioms  dd  reguUm. 

1.  CaftuquihiufuhlatAobligAUoneprmtpAlt,manetpignm.  ' 

2.  AUtffortumquAndofuhfi^dtfubUto  frtnctpaU, 
.  5.  Adl.i.C.deluu.pignor. 

4.  Modorum  toUenda  ohligationU  diHerfitat. 
j-.  Adl.io.^.i.ad.L.Aqutl. 

6.   Adl.ij.depignertb,  '  ' 

j,  Anmfufionefifub!atafitobligatio^erimaturp\gnu$adl.i%.Sylt.defa^ 
'  lut.&l.^c).  adTrebeU. 

8 .  An&  quomodo  pignutfaciat  manere  ohligafmem  naturalemf 

9.  AnhjipothecafoUcedtpopt} 

IAMUmicacionesilliusregular  quamir4/>.^r<fr.conftituimus ,  vidca- 
mus.  Quarumfundamencum  eft  ind.Li.C.dcluit. pign.  vbi  indcfi- 
niccdicitur,  fubmota  quamuis  adionc  pcrfonali  pignus  obligatum 
manere.Vbii.occurritur.quodfublatoprincipah ,  toUatur  acceftb- 
rium.pignoris  autcm  objigatiocft  acte/Toria.  Tradtant  plcnius  de 
hacrcgula54//tff.  Cj/nuf.&  alij.  ind.l.i.  Scd  duo  funt  ,  qus  ad  rc- 
moucndam  obicdlioncm  faciunt  i,  quod  rcgula  fit  pcrpctua.in  acccf- 
form  mcris  ,  qux  prorfus  ab  alijs  dcpendent,nec  finc  ijs  conilftere 
polmnt;  cuiusmodi  non  eft  pignoris  obligatio>quxpropnani  &  fcpa- 
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racam  naturam & fiibfifientiam  habct.  x.  Quodpcocedac regula,vbi 
«tdet&eft  noo&cqtiiiiuin  principali  dcaccellbrior&eadem  vcdo*- 
^qaetollendi  poceftas: quod  niciecusiehabet.   Sed  obfbre  vidctur 

msqls^quod  admiflaifta  rcnrerrria  dcqnain  Jiff.l.  i.  ir.cpra  inutilis 
•critdilpofitio  jiuis,  quod  luft'.ilit  obiigr.noncm  principakm:i(qui- 
.  dcmcreditor,piwrappofito vinculopignoris,&  retinere  itladdCpcfw 
;icquia€lionc  Scruianap  jTcrir,<Scirapoir6  vcndicione  eius  conleqat 
quod  nbidebctur.  Quud  vidcn  ponuabriirdius.vt  difpolitio  jarit« 
qua:  liberat  dcbirorcm  ,  carcat  tt^c(flu  fuo ,  &  ex  accidcnn  hoc, 
.quodpignusacccptum  tuit,conlcquaturcrcditor,quodfiaepignore 
ftliis  coniequi  non  potuifleci^ecittiaaddilbii  h!^tacto,Ttad  eamlo-  ^ 
cum  DoDeli.  putaueritaddendanieiIenegarionem,mrff/W ;>i^nortf  non 
^itfr<ir«.Itemq-,  vt  Cuiac.  Gum  expli  carct  dc  Itngul.-u  i  cafu ,  Sc  co  nimirii 
.  qui  proponicurin  l.i;C.<0^.rir.cum  quu  ^iiej.obf^i.  &  i^.ohf.  i$.  pucac 

/.2.  coniungendam.fleexilla  explicandam,  quo  ntmicam  vnos  . 
'bcKsdebicorispecttDjamproparceruabereditariafoluir.fieicaeiiim 
pro  parte  tollirur  principalis  obligatio  ,  lcd  nilulominus  pigniis  io 
(olidummancrobligatum.  Scd  valdc  nouumeft.vtira  coniung.incut 
cextus  Cod.  &  refcripta  diuerforum  Impp.  quilongo  annorum  mtcf- 
rVaHo  vixecant  :Rec  quisquammihi  peRaa&rit;hnjcfiniiia  teKCnseoi 
.  ATtibon.(bifle  coniun^os:quasalias,fi  b^ceius  (entmitiaRiinet.vno 
<eontextupropofui(rct:nam  iicexcmplisaliis  probatur  ,  quod  Tribo- 
nianus  cx  duobuis  aut  pluribus  Impp.refcriptis ,  vnum  confeccrit ,  .tC 
itaretulerit  inCodicc..Fatendum  prorfuseft  idefHci  (  qui  itigcns  viiif 
.  6eefte&n5  pignociseftjbeneBcio  pignoris,vt  ipib  jaie  uibiaca  obliga* 
.rionepnncipaii  proptcrpignu5,cieditor,quiadHoncm amplins nulla 
ihabct,pro  debiro  confcquendo ,  quod  libidcbeb3ttir,con(cqu3tur. 
Neqj id  micum  aut abfurdii vidcii  deberc,liraitanoncs &exceptionc*  . 
oAendent,qu  jppe  qnibasineta&lrf  jocis  iobtili^tte  eftibbHcapriii- 
cipalis  obligatio:  vt  proiodcLviiicalo«qatcarii(tnanencei&adhac:(ii- 
perftitc,nec  rationi  juris  rcpugnct  omnino ,  vt  per  obliquum  crcditor 
confequaturpecuniam.cum&naruralijobljigatiQfolafuificicnsfitad 
tucndum  vinculum  pignori$:qu9  rari<rideotntni»ftpparet,qttoniam 
de  obligarione«fl^caciiemeli£rd  conftitura  tantii  vt  voica  noftri  JCtt 
]oc|Utthait»&docendigtatiareceptaclldi(lindioob!igationisroixC3B.  . 
"&ciuilisnudx.&:vbiitaroixtaeftobligatio,&:aliquis  mod^rollcncjac 
.obli^cionispcobacus  jureciuiliiDtc^cedit,vtcunqj  ille  ijafubiiiitate 
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^  juris ciiiilis  fir  pofi:us,ramcn  habrtur  pio rublatabhlrg.itio tofa ;  Scd 
*  4  vtcunqucilluciitarit,  tanicn  conlidcran  hicpottlldmcrJltasinnio- 
disioUcndae  obli^acionis>  quorum  ahj  quidcm  rcucra  &vitTcuhim 
arquitaris  liue  iplo  jurcfiuc  pcr  cxccptiontm  pcrimunt ;  vclutifo- 
lutio",compcn(atio  ,  padkum  de  nonpctcndo  Scc  Scdaliinon rol- 
lunt^uc  vtique  non  vqiic,  vchici  prpcrcriptiurcmpoi  ii.prxfcrtim  brc- 

5  uioris.  Ethuiusmodicxccpcio&  caluscftin/.^fc/saw/;/.  jo,  §.i.nT/^ 
StdAn&.  AdL.  Aqutl.  ubi  coniraeum  qui  occidtt  (t  ruum  pignoratum 
datucadioLcgisAquilixduobus  cahbus.  i.St  debtror  non  (11  (bl- 
ucndo.  1.  Si  ccinporc  finitaScami(rafita£bio:Sicfinitaobligationc 
principah  apparct  durarc  obligationcm  pignoris  ,  cctcioquin  non 
polTetcontracum,qui(cruumpignoratumoccidit,crcdiiori  vtilu  a- 
Aio  dari.  Et  vidchcct  hic  modus  linicndi  afttoncm  c(l  mei^  ciuirlis,vt 
fatcndum  fit.pernaruralcmaliquamobhgationcm  quatadhuc  lubcft 
ficri,vc  uc hniainr pignoris  obligario.  Elcgans  qu^qiic  (pccics &  alia 

^  cxcrpiioeftin/.Srr«.'<ff».  .dcft^mrtb.  Cus  rcnius  pignoii  obhg.itus 
craijcum  foitc  malccgi(Tei,cx  obligationcprincip.ih  cau(a  ccciderat; 
hocmodo  aitio  hnuur,&  tamcn  apparci,  durarc  pci  fecutionc  pigno- 
ris  integram  ;  quoniam  ait  ICtu<:,  (i  inuiilcm  fadVo  (iiodcbitorpcrJc- 
cuiioncm  pignoris cicd irori  reddident ,  dum  fcruu pignoratum  cor- 
rupit,rctTianimaduerlioncprarorisdignamc(rc-:nimirumC  vt  piito)vt 
a^iioncm  viilrmcrcditoriconrradebtrorcm  conccdat ;  vt  apparcat 
nodubitalfc-  ]Ctum,  quin  fcruuivi  pignoratum  pcilcqiiijurcpignoiis 
potucrit  cicditor,  fi  illc  integcr  aUhucfuiilct. Equidcm  li  quiscau(3 
cadat.iion  pciimituripfb  )utc  obligatio&aiitio  ,lcd  camcnquoniam 
itcium  agcnti  cxccptto  rci  judicata;  obftat:&hoc  rcftc  intcr  exccpiio- 
nesrcfcrtur;quoniam  fiahascaufi  cognitafuciir  dcbitor  ablolutusi 
licctpcrinuii.im  jadicis,  pignus  finirur.  l.fi  dtfertnte  ij.  Quib.  modu 
fign.folu.  Scdin  (pccic  dul.  l. ly. deptgn.  non  finuur,  (cd  luud  du- 
bicinrrgiacftciuspetlcrutiocrcditori,  vtnccper  cxccptionem  po(* 
fitcrcditor  rcj^^clli.  Ereft  hic  quoquc  modus  mcrc  cuiilis  tollcndi 
atflionem :  &  lincdubio hic  intcgra  manccnaturalis  obligatio.  Aliiid 
fxcmphim.in  quo  prfcipneDd.adqiiicfcnnr,(iimiturcx  l.Cnmnottfi^ 
ia/.7.§  i .C.deprdfcio .4'i».cx  qua adlio  hypot hccai ia dui at  quadiagiu- 
iaanniscon^|adcbiroiem&:ciushcrcdern,r.£tionc5tubigationcpiin- 
cipali,);  :'\anccdeccunium,vcminimum,finii3/.  i.&.^.&del.j.C.de 
fnfcr.  ^o.ann.  Vcrttni i(^u<i qmdi excmplu rcfciri poiclt lub  gencralc 
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ciput, quo aclio  tcmpo; c  hniraeft .-  ccreroquin in iflis tcrminis.quib* 
.proponitur inJ././.  vidccurinepcum  exemplumad<i./.i.c.</«iMir.p(g«.  .  . 
.<|uoniam  nondubitaturtquin  pcr       ^.a^y.  C.d.pr4tfcr.  30.1i1m.no» 
)uum jus(it.'ibIn3pp.iQcrodu£luin:&  quodde£in£bionejrf.r.7.$.i.ren-  ^ 
fietitium  ruf.',r>./(i7..npcricmus.Eftaliud  cxemplumin/.c«w;  qutf.  ;8,  §. 
yU.de [olummlf. dc lidciullore,qui  fidemireiat pco alio ,  &  in  oh i igi ci- 
X>oem{uinijp>gnusdedecat.$ifidciu(roriafticuenc  hercdem  dcbicu- 
confuuone^quxeftmodas  tolIendc.«bIig^onis^rimjnicob-. 
ligatio  princtp.ilis,(ed  manet  obligatum  pign  nam  &  ifte  moduscft 
rcucramcreciuilis ,  vtobligationcni  naruralemperimercpianenoa 
pollir:  £c  ex  </./.3S.§j>fji.conhrniatur,quod  exDd.tradicN«ra<.^.5.i».U 
j1.49.quod  perconiufioocm  nontollararhypotheca.  Et  jllad&ctiiac 
;fcftinrpccic(j.^.p^.  quoniam  mancntpcrTouzdiniuif^jc  dcbiforis& 
crcditoris.Er  proccdir  idcm  tamc ,  li  dcbito.n  crcditorfucccd.ir.qucni 
.calum  cradUc  Ncg«">.</  /tfV.ia^r.&rcClc  limirar.proccdcrc  Ji  rcuocabili- 
.tecadquiracur  domintttm,vbihcrcs  de  rcllicuenda  hercditacc  giauac* 
.luit:qai  cafos  h:lMnv.$9sn^jtATnib,vniQaLmi^ic  dignus  cft,  qucm 
.plunbuscxplicemus.  Pebitorinftiruitcrcdttorcruum,hcrcdcm,fcrf 
.Stichum  fcruu  pignori  dcdcrat^cnmcjijVt  altcri  hx-reditatcm  rcAitue- 
ttet*rpgau!c.  Crcdtcor  fcriptus  heccs.cum  a^^re  hereditacem ,  vc  rufpc- 
jftam^jRolUt^ad  6defcommif(arii  pctirionem  c<»Au5i^pnetote  exP^ 
•gananoSCtoaditchcreditatemi&ccftituit  totam :  quoniara  qui  coa'- 
.^us  adiit,Falcidiam  dcducerenon  poceft  Pi)flc.^  cu  dcbiroitm  fidci- 
commirtacius  non  roiueret  ,  crcditor  ,  qui  hereditatcm  adierat, 
&qaamuiscoa^usadiifIet,ipfocamenjuce.)ieres  fatftuserac,  pignus 
.qaodfibiobUgatamcrac,  prorcripnc,&  camemptocem  res  n»n  in« 
.ncnirec,dominium  fibi  a  principc  .iddici  petiit:Ratio  dubitandi  con- 
tracrcditofcm  ,  &  ob  quam  omnino;usrendcndiprgnorishabuiflc 
non  vidcacur/umicuc  cx  re^Qla,quanxM/>.^ie(.  propofuinuis:  &  eft  in 
ifm.«foi«ir.^iK»dcoDfa&m  pcf aditton^  poiiticlem  ' 

.creiiitof  Acdebttoceilc^  quo  Sc  ipfam  obligationem  p^oris  Hnita 
..cffcinfertur.Inprompru  quickin  videnircllc,quudhicrcfpondeacur 
quod  fubcilitarc  quidem  mcra  juris  ciuihs  obligacio  fublatavi- 
.dcatur  ,fcdcumcrcditornullum  ex  adiuone  iucrum  coniecucus fic* 
.&(oa6taspr«tctea'hetediiatem  adiextt*  fle  totam  leftitnerit ,  (A  ipfi 
,non  debete  piaeiudicarc .  Sedno  eft  ad  insnccmlCri  h«c  refpon  (io.qui 
iljir.iiin|4ici(er,cdfuiamcflcpef  adiri'^^  jure 
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coDfjfioncpcrimiturobligatio)  &  faltem  tlcco  difputar,an  proptcf 
pign'a!i<|uo)urccrci]itO'i  iiuc  po<li«icnti,fiuc  non  ponidcntiluc(.urrl 
pcilit:  6c  vjuodait.videndum  ne&pignusfubUtumJityCrlibatttum^fullutM. 
»r<r;<M/j(/W/j^Mf/tf«^,dupliccin  actipK  intcrprctaiiuiicm  i.  vc  ea  vcrba 
habcanc  rationcm  dubitandi  ,  qnod  videatu!  lublata  naturalisob- 
ligitio,  led  rcucra  non  lit,  &  propterca  pignoris  obligatio  duict 
Z.  quod  per  confufioncm  lit  Sc  nacuralis  ubhgitio  lublata  •,  ijuam 
icnrcntiam  coi)hrmar,qnod  nonmultopoftait  jCius.proptcrpignus 
in.;ncrc  nacuialcm  obligitioncm.  Qua:  fi  clt  icntentia  JCti  vt  lanc 
cilc  vidctur^-itcacctcccltnimislcrupuloCi,  quam  ego&  iicquitatt  Sc 
imo  vcru.ni  non  conucnirc  pcne  |uraucnm.  Etquis  cnim  tecat,pcc 
adicioncmillam  coajcbm  ,  &  quam  mox  rotalis  rcftitutio  cllfccu- 
ta, xqiucatcm  ilUm  tolli , & n.uuralem obligationcm.quadcfunthis 
crcditonobftridustuit  &  rurfusquisnonvidcac,ipram  rationcm  na- 
curalcm  fuadcrc,vthdcicommi(Iatiiis,adcuius  pctitionem  hcicsco^k- 
<Slu$adiit,ii:quiomnc commodum  confcquitiir,6ciijqiicm  cx  Tic- 
bcilianopalliua:,  vt  loquuniilc,  &  aftiux;i^licincsrianlcimt,foiuac 
quoddcbuirdcfiindl^^crcditori,  vcrcimmaginanohcrcdiLEtcontia, 
annonaperreiniquumlitfVtcrcditori^ui  coadlus  adiit,  &  qui  fortc 
pignusnon  deber,omniff>edcbici  colcqucndipriuctur?  ric>iti:eilli- 
pcne.vtit^;  nud.cadicioru,qux  finc  rc  clljantum  cribuatiu,vtca  natu- 
ukmcollacobiigationem.^Equidcmforcc  poilit  imputaii  crcditori, 
quodantcquam adirtt ,  hon  vfus cd rcmcdio,quod  a  loco proponic 
JCtus  vin.mrcaurtm  ,  Scd  illa  culpaoraillionis  non  tantieflcdcbcr,. 
ncc  potc/t,  vt  iniquicatem  lam  maxiifcilain  cx  .ulcr :  &c  rcgula  illa 
quoq^;  nimis  fcrupulofi  juris.  Quod  fcmel  hcrcs  perpcruihcics  ma- 
ncacirtum  ctfc^tum  opccars  non  cicber,aucad  illum  potius  cafum  re- 
ftiingcndacft^quo  bercscciam  dcfundi  bonarcipla  ttfncr.  Foiralfis 
exco  fubiiliter  {cntcntia  hxc  Paiili  dcfcndi  pollit,.quod  vbi  lcmcl 
ciuilis & naturalis oblic-atio coniumfli fticrunc , corruptio  vuius , & 
Riinirum  oiuilis  ,  vidctur  6c  altcrius  conuptioncm  lecuni  trahcre. 
Quiniiv.o  jCtinoftri  obl  gaiioncm  iftamnonvc  dupliccm&  mixia,. 
frd  vt  finipIiccr«,&quamnon  nilt  ciuilem  appellanc,  conlidcxarc  vi- 
dcnrur.Etlanc  hancclll  JCii/»</./.59.fcntentia,  quod  obligatioci  ta 
videaturfublata.&vcroincalpccic  nifi  pign'intcrccl]ilIct,profubl.i- 
tahabcrciur.Cctctaquoqucqua:ibi  traclar  jCtusconfirirant  'Segu^. 
ibi  pigiiorauuamaAionemBdcicommillaiioJCtus,  qux  aliis  folu- 
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todcbirocompctit  .  quoniam  pignoris  obligarioiicm  non  putaifub- 
Lum.  Nk.gHticicicmcoucrac(ecluoceni,<^uii:cui  ccnet,  jteriecutio- 
mtm  fi<leicamfni(ri,  (<^u:e  tliis  omiperit  (aindiir,^iiatndtiiremali- 
c|uam  heredicaciam  penes  Se  habecheres  gcanacus)  quonmm  m- 
^uir  3.Ctiis,.poindct&:tcncttcm<:juari  cicditor:  qaod  li  vcro  pof- 
liileiec  t.im^uam  hcrcs ,  locui  cflec  illi  pcclccuuom  :  quam  Sc  ad- 
nuuic  jCtu5,ii.nulliuu  pignus  ititcrceihllct^  (^ua:  verba  luit^con— 
ialci  fortaifis.  noa  lacia  re^  expUcaui  ad  TtttuL  4c  nut»  toi.  «M.  f,  z. 
duf.i.  vbi  ca  ita  accepi.c^uadi»  (igpificacecur,4UKniaicni  obligati- 
•nem  fubiiilere  ,  hoc  fundamcnto  ,  quod  C\  pccuniam  lolutur  fi- 
•ducommilUnuscceditoci,  non  ponic  repetere.ldquidcm  veium  cil 
pcric*,):ic  aUquiconficinaturex.vecbiainBfiorioiibus  ]fM.md.  l.  j$, 
Sed  hxc  fanePauIiiDiftis.mbis>,efti«itciicia,quodfipigausnon  in- 
ceicclliilct>  Sc  V.  c.  leruus  de£un£li,quieft  apud  credicocejpignori  ob- 
hgatusnonfuifTct,  poflicfcruumcumpctcrc  fidcicommiflaiius.  Ex 
hociane  colhgirur  quod  dixi ,  obligationem  quoc^ue  naturalcro  m 
-tienninisnon dati  pignoris,  a  lCto  j^rorablacahabeci. Equiiicm  noa 
€xquatiiseaa(a.rctencio  coropecic,ied  tanun  pofica  nacuraliobligati- 
OJievidereturtirc  iuflifnnia,vt  rcs.qn.x  dchinc"l:i  hiir,  ob  eam  caukm 
kquoddcbuitdctundus.polljtretinericonrra  hcicdcm^quinacuia- 
hcerdebeccxper{bna.deiuiidli.  Ettamen  hocipfo,quodexccatcrmi- 
-  Bos  p  ig^nocis  daci>fideicoromiifi  pedcibiiem  concedic  Paulus,  yas  cecU 
ncndilatisapertcnegatrquonian&Ttdixijipnim  namralem-obiigacio^ 
ncm  pro  fubiarahabct  Scd  cnim,inquit  ICrus,  propter pi^ftt4i  remanet 
tutmrdlu  obUgatia.  Mira  vcr6rcs,vr  proptcr  pignus  ,  quod  acceilbri- 
amcft,inaiieau>MigMio  principalis.  Eaeium  haud  dubid.eft  (en-' 
tcnciaICci,qua:  &  ea  de  caufa  negat  ccpetitionem  foluci>&  conccdic: 
rerentiancm,quinoti(TimuseIlertcdlusnataiali*obliganonis  Et  hoc 
cnim  vu  It  lCtus,quod  pignus  faciat.vt  hcrcs  naturaliicr  mancat  obli- 
gacusadfoluctuiumdebitum.  Nec  dubito  errare  Goth.qui  v^ailla . 
Mipfam  pignodspbUgacionemre&cctEcicaeiumibianiMMauitrMi-- 
fyfione obligutionm  ferfooMem  toBKnonreAUm,autpiffMr4dtuimi  Micco' 
quodinfubtiliter  diatur,rf4/»  <??'/j^4//o:&quodcxconcra&uprgno- 
.raiitio  (dequod  in  </u7./.  f9.etiamtradaturJquatali»nonniiiperfo- 
ittlitaalcicnrobUgatio  ,eft  prxterea  ifta  eapli^aciobmniiio  aliena  i 
mente  JCci»iiiii  agic  ibi  deiblutione  &resentibac  debiti-^  Bc  id-repc- 
tiponcncgat,  quoniam  naturalis  obligatio  manet ,  qux  etiam  fiii- 
fiit«.vtnccpig^taticiafidcicoinnuilario,  8c  concra,  csedicori  Scr— 


I^tf  %B  Pigh;  Et  H  Y  f  o  t, 

Utana  a^ioaciucrrusillumdeturiquod (iciinon poiIer.fi nullaptxir- 
fits  obligatiofupcientc:&:  inconcinnc  (anc  lisccietnr,  quod  propter 
pignus  mancatobligatum  pignus :  cjiiocl  cx  inrcrpretntii)nc  Gotnof.  . 
cihcitur.  Acenim  lCtus  hoc  vuic.cum  non  tncctueniciuc  piguore.co- 
t»  ohl  igaci  o  pecuacarfoi(rer»f  er  aditionem  CR<itroris,  9c  inde  (ecQnn 
confu(ionem,pignn$hocoperari,vc  natunlisobligarioadbuc  durace 
^ideatur.Sccicniin,vtdixi,mirarcseft,quod  pcracceflruiiinBruftinea- 
tur6ccunreruecurprincipale:Egopcnccxi(limohocc6mencamfujiIe 
Paulum  cum  alitt,qiii.cani  ex  lcrapuloficace  iaris  6<  (ubalitate  coge^ 
.fy;ntara<lm1c«eceemi6bim  adidonis  &  confliiionis,  &  m,ini(c  Aam  ai- 
tcraexpac«cvldeiencacquitatcrci,intcrminisvtiq;  pi^noris  darihoe 
pro  rcmcdioinocncrunt,vtdicerenc-,pcr  pignus  retineri  obligarione 
naturale.  Ac cnim  quod uiipedic,quominus  iimphcicer agnoicamus^ 
licccnullam  inctcceflerit  pi^as,nacutaliter  taipen  obiigarum  efle  fi- 
deicommiirarium,vt fol uac  debiinm qaoddeliin^his contraxit.  Nec 
■vmquam  mihiqnispcrfu.irerit ,  qnodcoromentuni  iftud  juris  ciuilis, 
nuda  adione  iine  rccoUac  vincuiii  jrquitatis.quod  inducic  Sc  fuilinec 
obligacianemnaturalem.Ecicaego  quidemomninp  (tatuam ,  quid- 
quid  eciam  vifum  luecir  Paulo.Ec  tca  quoq;Barr.^alu  hocloco,quod 
nacaralis  obligacio non  toIlatur,quoniam hercs coadlusadierir,itaq; 
deficietvcrus  confcnfus.  Ec  rciftiilime  hoc  iHi,  fed  nona:qucre£Vc 

^uodhoc  tatnquaracxmcntc&^enteucialCci  proppnunt.  Ecluih- 
cereiftaadiaierpcecarion£t(ltasloeiinif./.59.ad,Tcebetl.po(Ianc:ad> 
damof  Qonen  flCoecera  obicer:AitICcas,qaod  inancat  nacuralis  obii- 
gatioptopcerpignus:  &  confcqucnteretiampignoris  oblig.itio  cffc- 
^um  nabcbitordinarium,tum  vtfidcicomminaciusnou  pollic  agecc 
dircdUpignoracitia ,  cum  uccrcditur  ponic  agereSeruiana,Hcecip(e  ' 
poflUearlde(jCOttmiflmas.*R4rio  prAxima  &ad0qiuca  eiV,&  qao4 

'pignorisobligatiodurat,&  quod  durat  eciam  principalis  obligacio 
BatuJdJ is,qua'ficicuc pignus perfencrct  l.tjtiicjinon. 1 4  § . i  Je pt^nortb.Scd 
Paulus.cutmccusillcciuilis  cifcdus  corvluiionis  prxlhtnxic  oculos« 

«loneius  peotacacioncvritur.^uonMiirivnnwjfr^  jiliuam^Hmam, 

.  quibus  verbispcocol  dtibio  rc  fpc  X  i  c  ad  id,quod  eftinl^r^i  §  .at4m. 
4.rff/>/^w(»r,quodhypoihecariaadioh3beat(4ia$  conditioncs,  id  cfl, 
iifoiutaeftpecuniaauc.iatista&W)«  Scdenim  prxnipponctuii  pi.x- 

jiecea(unrVenniai  i^i>iies,vc&  fiibfic  altqua  obligacio  principalis^ 
nacii»Usjqtts&ftiii«atptgnus.  .£c  ^  fipoivuiias  verdt.totatii 
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obligacibnem  prmctpaiem  rublautn ,  perpctuu  nc^abupofletluiare 
obligationem  pignoris.  Ecvbicoiaobiigado  pnncipalis  fiiblanefi^' 
pccindeefTcdti  Uabenduincfttaclipecuiiia.eilei  iQiuca,  ccteioqusn 
ctfipadkumctrctcicnonpetendo,aiceremus  adhuc  (upetclle  hypo- 
thecarisuu  ctdioncm,quod  faUum  cll.  Ec  hinc  ctum  &  conuno-  . 
de exphcandum  ell,  «luud  (latiui  (c^uicur  ini/./.  f^;.  qucuudmodum 
dicimiM  ettm  Mttiffa  eftaHtt  prifttr«xt^mm.Et  quid  cniin  hoc  ca^nihi* 
iominos  adh  uc  pignus  obli^nim  tnancat ,  fic  SeniiMia  adio  conipc- 
t.Tt,non  tftaccipicncium  de  cjuauisexceptione  ,  qux  piarlertim  faciac 
Cvllaic  vincuiumxquiiAtiSjNciuti  iunccxceptioac^  paCti,  jun&iuran- 
di«imo&|ttdic8ti,pereaquz<^rf/>./>r<e(;dixmittScx/.y?</(^/;/i<f.  13.  j^f^«  - 
lfftfi^/^j<f0tf.Scdre(lringFndumeftadexcepciones»<)UiBuicttncurrac< 
rojurcpofitiuo.necinfirmanr  aut  tollunt  vinculum  xquitacis  Cfc  na- 
tuiaUmobiigationem/cumsmodi  iunt  cxccptiuncs,}  lui  pctitioiiJi, 
pixlcripciotus  cemporaiis  c^uas proporuimus  jup.  hui  (op..  exl.  qm  otii" 
(kt.   i.iUlL  A^,LSehaaK.  xy.drfi^ar.Vnumjledcztcacem  iftam, 
in  i./.59.difiicikcftexpUcacB :  AicICtus,quod'fidcacoiiimijIarinj 
contra  creditoiem  polTidcntem  non  habcat  ptgnoraciuamaiftionen), 
quoniam  ca  hercdicatia  llt  adkio.Eicnim  nuiia  vidccnr  conncxiotCiun 
Yuq;  ex  TrebelL  omncs  adHones  cranscancia  fidetcommil&riuiu,  ncc 
dubium  ficiquin  vbi  quis  coadiis  cefticuit  hecediutem ,  nim  vi  &  po- 
teftateTrebcU.fiatrcflitutiOjitavtnihilinanracpcno  rcllitucntcm  vt 
cxprcfsc  (criptiinTcfl in  <i.£r^{>  G.vns.Stdfircnifubat. liijl.de jiddcom.h.Tcd. 
Cuiaciu$4<//  hms.ixdefideiufforib.tr.y .  adAjrtc.  ccxcumcmcnuai,<:>c  ad- 
dic  ne^ionem^i«lwmtir4rM    eft  aEtnStvxsci  hoc  ego  rariiis  non  • 
intclligo,quodmodo&  qtto(en(li  i ll.i  a^io  nogciur  ellc  hcreditana, 
quam  vtii'],  certiflimumcft  tranfiicinhcredcm.  Ncc  quidquam  facic 
proemcndationcifta  /.  deduita.^^.     i.  l.fibertt.  -j^uidlrtheli.  Id  qui- 
demiitis  cexribus  Ae  alits  mulns  probatiirjquod  hetedicaria  qux  func, 
tranieancin hereiic  & ica probarurconfequentia.'beicditarcunon eft^ 
Ergo  non  cranikin  hdcicomminaiium,quodinceritatniscoHtradlipi« 
gnorispiobarurfX(/./.73.Atquinego  no  probationemiftius  conncxi, 
iedailumpn  Cuiac.pofco:^  pignoratitiaai^ionon  lii  hcicciuaiia.An 
fbrci  ide6}iixn  Cttiac.emendarion^  licgatar  eileheredicaiia,quooia 
eftquodamodo,vtiialoquar,naturalisa^o,aatqu3ehabctn.itutale 
^txftacionem,cuiusmodia(flinnesnec  tolhmturrainutionccapitis./.  < 
§m.%jK(^Mmt,  &  d^mi\3^^ii3^tohutiffi.ArgMnd.film^ 

vcrum 
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Vemm^jam  haDcexpltcftnonem  »affini«loam  quo^v  «lefendllefti^  . 
'.oQem/vcrbolMrn{ir4i^m(pecie(uroto^eo{e 

tor,qutctiam  coadusadiit.vocaturhcrcs,  &  ipfu  ;ure  n.ibrili  lacione 
hcrcs  manct.vcitadtcatur  hcicditariahxcadlio,  quod  in  pcilonaciut 

2ui  adiic  &remel  heres.fadus  e(bnaheac,nectranscat  in  tidcicQmniit- 
mm.Se<liftudifi-mediumrelinquo.  .Id)arofiipJr&.  i.Mf.tra^ai« 
.Qgodvbidpminiaro.reuocabihceradquinnun  eft .  non  Hniacur  hy-  ■ 
poihcca  aiit  pignns  ,  quodcx  «f./.jg.probatut ,  &idibi  Bart.  &:  alii 
nocanc.  velmaxime  auccm  rcuocabilicec  qua:ricume(lc(cdKoii,qui 
ifoa&m  adiic  Acftactm  fefttcait.Iaro  demam,vtad  materiamtftins  cap. 
.rcdcaroasypropofuimus  ha(5lenu5exccptiones  ad  regalam.Mp.i.qui»* 
.Ctiamrublaraoblig.irioncprincipali,pignofisvinculamancnr  Fr  ciim 
cxceptio  no  lit  vna.led  calus  plurcs,(uthccrc  illi  poirantad  dctcndcn- 
dum  re(criptunii.i.C.((<'/«/r.^i^n.  vc  neccllarium  noti  nc,vc  c^m^ui»-  • 
rdoidad  canim^.  iX«<Ml.iir.reftringamas,mulr5minas,  vteum  Do* 
nelloaddatQO^flegacioo^.  Renianenc,inqaam,vincula  pignoris  fub- 
l3taobligarioneprincipali,proutobligatioinjurcnoftro  8c  Kuri^a- 
yJm/  accipiiolec:oftendimu«ei)im,exeroj>li$illis  omnibus&.ficigulis  • 
nniemittoellea^htjicpbl^aciobem  na         ,  qux  ptgnaiittftineflr. 
y  Videncurautemroihilnterpp.ientcntiailB.qux  ex  liadenus  rcbtis 
■  excepcionibus  colligicur,ahquantukim  abutijvcluti  cnm  tradunt,hy- 

Eothecam  vcl  hvpothecfatiam  a<?lionc,po<rc  etiam  cedi  linc  pnncipa- 
obligatione.  Ita BartjnLfideiujforA^M^MjidtiMffmb.AUxand.roL}* 
,  gmif.^7.n.j.  EtNr^^^.).!».!  ji.'i^.tcadit,qttodceftacorbypochecifiQe 
debito  legare  poiric.V  cu  ntar  ill  i  arg.  ex  4A.t..  CjUmt.^pt,8C  qttod  ob- 
ligatiopnndpalispofHt  diuelli  ab  obligarione  pi^oris,  imo  hacma- 
.neate,toUi.*  Verum  jam  diximus  non  colU|>roriu$  pmnem  obligatio-  , 
nenunec  vtdeo  quc  vrilrtas  poffit<i&'hinwcedibniSviMfi  fimal  |us 
priiicipale  ceflnm  &  t  canslataro  intelUgatnnqoo  non  Mbo  ,  vtiq;  dc- 
bitorei,qaice(rit  foluens.ftatim  facit  inutile  jus  ceflHonarij :  Etctin^ 
nificreditoriotferri  dcbitum  pollir.li  ceflionaiius  nullum  jus  in  prin- 
cipali  habct,qui tandempocent  iccipcrc  oblatam  pecuniam  a  polTef- 
fi»e,qaemconiienitaftioncSeraiana?&caineniusofkceiM^ 
adiniipoteft  po(&flori:SedAecdusmof!ti)tidnsceflIon«ias  jnm  pi- 
gnoris  hypothccam  vcndcrepotcritrnifi  eum  quafi  pro  procuratore  • 
h  ibcre  velis.  Neq^  ^^ff^}^^  cft,  quod  pignus  pignori  datur,  quod  fpeci- 
,aUterpennifliimeftc»Ddixori  ,Ttfiio  vidflim  aedicouic  propccunia 

.ac^ 
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.-acccptaobli^ct.hoc/urc  vtIcciinciuscrcxlitocrcm*&  vcndere  pollit, 
ifalaotanjcnlcmpcrjurcpnmidcbitoris,  vfii  (bluac  <^uod dcbct ,  pi- 
;  gnus  in  vtriusq^  crcdicoris  pcrfonafiaiarur.dcquodiximus  liba.  lam 
.  alios  modos.  quibbis  pjgnus  {oluirui^vidcamus. 

Cat.  nn.  • 

.  Df  pr^fcriptione,  ojt  pcr  eam  pi^nus fimMiir. 

!  I .  An^rgfm^mnt  toMtutjr  obli  atio  n^tturalu. 

.  X.  lut  (iuile  Mi  &  quatenm  injjrntetijatkrjleni  bbligatifiitetn. 

.  j.  Ad l.j .^A.C.defrafcr.^o^aKn.qfiomtHbSeruiMUxduret.^ouutMit. 

.  4.  Lapfus  TriboHiam. 

.  5.  Ah  vfueafiioncvrl  prMfcriptionihodieJim^Krptgmu. 

c6,  SerutcHAfrorehut niobii^iusqitotemforefinutur. 

7.  Adl.G.tnpr.Qfnb.modpignfolu. 

QV.<c  diximusMp  pr^tc  adl.  Qntoccidit.  ^o.^.ude  Lege  Aqutl.  admo- 
ncnt  nos,  vtplcnius  vidcamus,an  pcr  ccraporis  prarfctipcionc,  6r 
.  quam,& quatcnus,pignus cxtinguatur»Diiplcx  auicm quarftio cft , tu 
an  pcr  pr^lcriprioncimcmporis^dehacn  ^fgcmusXublataprincipali 
.  obli.gationc»hmul&ifiniaturobhgatio  pignoris ;  tum  an  &  quatcnus 
pcrprscfcriptioncm  dirc^o-ipfa  pignoris  obligatio  toUatur.  :Et  illud 
.  quidcmprqcipu^pcrtinctadtra^tioncordinariaxTidcpr^rcriptionc 
.  A:ciu$ctTc(5tu,fcd,vtdciiUrc  &  quacftionc  prcipofira.intclligi  poiHt 
,  quidfcnticndumflt,brcuitcrahquidditfCmusrrrafl:ateamqtucftionj5 
y     f-Vaiquiuspart prtorii!luJi.contr.c.^^.&c  pcr  pr^fcriptioncm  obligationcmj^ 
.  quoq;  naturaJc  tolliadfirmat  confidcnicr adco ,  vt  Dd.  ailtcr  fcnticn- 
ics  tantum  non  irridcat.  Qijje li  vcra cft  fcntcntia,confccjucns  crit,  vt 
.  obligationcmquoq.pignorisfublatacflcfateamur.:fixjmdcro,vtprx- 
.  (lidaoftendunt,n6nifi  fupcrftitc  ^liquanaturaliobligatiuncpignus 
&  pignoris  obligatio  durarc  potcft.Scdapparct vcl  cx  vmco  tcxtu<fJ.  , 
}O.S.i.^I.i<7'"/-dcquof4/)fr<er.diximus,opiTiioncmillamit.-»fimpli- 
.  citcr  acccptam,cifc fallam.fiquidcm  maximc  tcmporc  amifla fit  adio, 
.  durare  tamcn  obligationc  pignorjs,ex  illo  loco  probarur :  &  proinde 
adhuc durat  natucalis obligatio principalis.  £t nimis 6;igida eft ratio 
Vafquii,qua  mouctur  vnica.cj)'  Lcx  pra:fumat,  ab  ipfo  crcdirorc  rcmif- 
rumctfedcbitu.  Qiiodfienimingcneredcprzfcnptoncquatcnus& 
«dominiistemfuaro  perfcqaeas,excluditur,agimus,non  pauca  mtcF- 

Aaa  ucoicc 
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>fnircpofrunt,qnarcxcurcnt& facianr,nedcbtat  viJcii  rcmififfc jtfs 
&a6tioncinfuam.\;ani/w/?m./MN  9.\  (ufc-apioncm  iniquuw  prxlidiurD 
appcIJct,&  imijmpnm.lnjhdfvln^p  & lMn.C:dc  vfu(.rr4i:3f.  apcitc  )uta 
vciera  quibusmi{cii,vtloc)uiiui,aiouiininiaiuiiuj.i.tbu$fuis  ■fcfiau- 
dcbantur.iniqnitatrsaccnfc  t.  Dccjuarc  vtaccuraiat».  ganjusHirtiiii" 

'  ti  noftri  noncft:  Cctciuni  ratio jan\  cclataex  Vi,iquio  vhictiirtitntntn 
psiiincteadadjones  pcifonaleSr&  ad  campraK  upcfci.c.qnafdrcifni 
cutrcrcproptcrlolam  ncglijjcntiamnon  pctcntium.jDqnibuitcrmi- 
ninis,prxfumptio ilja renu(]ioni«plus coloris  fortc  vidcatar  habcrc, 
led  coloriUcrantumeft.EtDd.imo  hancpraclcriprioncm  velmaxime 
odiofamcflc  ftatuunt.vt  apparctcxtraditis.iSjr/.i.<>i»/r74.ptjfM.Dcin- 
indcpotcft,piqlcith«inperfonishcrcJu,allcgaiini(tiignoranria,<^iia 
poi"u.i,nc^atur  icminio.Std&nonpoieftdici  rcniifTiovera^qoalisr*- 
<]uirittir,liquidemdthet  toHiobligaiio  naturalis :  &  eftimbtantum 
quxdam  prxfumptio|uri5po(uinirpiottienda  fan^bionc  juris  ciuilisy 
quod  introduxit  pracfcriptiones,  &  niagistamcn,vrcftct  iinisluiumy 
/.i./fc v/«frf^.qua;ipfi  ratio  non  facit,vtprx(criptionc  vcrc  dici  po(- 
lit,(ublatam  cfle  naturalcm  obligationcm.  Scd  fmc  vicunquc  rcucra 
adhuclubik  natuwlisobligatio  ,  pwteft  tamen  Lcxduiliscam  infir- 
mart,  &  facere  ,  vt  nc  ca  in  icpubl.  fua habct  crfcilum,  quod  in  oblr- 
gationc  pupiUi  ct:am  pubertatis  proximi ,  mulicris  inccrcc/Tionc  flcc. 
tecit:qujc  veiifTima cft  Dd.  fentcniia  & cxplicatio,faicnfe  (  (cd male 
dillcnticntc  jr<«/^./f.<<y.5j.  &  attcftantc  S.ildo,d.pr.<fcr.p.\.qudfi.6.Qi^od 
tamcnipfum  limpliciiernonviderarprobaripo(Ic.Et,(icnim  infirma- 
tacftnaturjhs  obligatio,qni  potcrit  io  cerniinis  noftrisfnftincri pi- 
gfiiis fct  forcehicintcrfpcciespraifcriptionis  fucritdiftingucndum; 
<^o  brcuiori  tcmporc  piatfciiptio  completur,eo  magis  abit  ab  a*qui- 
f  atcconrta.quo  longiori  tcmporc  opascft,viciniorxquitati  cft,&  rc- 
ilius  dcftnditur  ,vz  patci  cx  dd.  texttb.  Itifl.  &  Ced.  flc  rationem  habet, 
quod  longior  decwrlus  tcmporis  firmat  nugisprxlnn.ptioncm  ncgli- 
gcntix,prx(ertim  ficx.tlteraparte  nihil  htcjnodrn^nmctur.  Atq;huc 
rc ft:  rtu  r ,qii  od  t r a di  n  t r  i  n  /. }  o  ^ .  I     L .  /Ji  ^  debttor.  j  9  .ad  Trebtlh 

dc  acflhone  tcmpore  amilTa,  quod  nihilon  inus  pignoris  obligatio 
duret;&)urccnim  vcieri  ndiones  aut  peipcciiat  cianr,  antbrenipa- 
cis  tcmpoic ,  vt  f»:rc  prictoriar,  finicbanrur.V  bi  lurfus  fciupulam  mo- 

jttccdilpofitio  Juftinianiin/.7.^  i.  Oid.de prAfcript.  50.  antt.  cxquahy- 

poihe- 
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pothccaria  adio  concra  ij^Gnn  dcbit^tc  &  hcicdcai  c!'.*i  qfidrnginrai 
annis  durac,nectliirarceapoifit,niJi  ponastiurjrc  vincuium  pignotis: 
Qiiodurantc  juiraca  oiia,*ha<Llci>usciWpiuaKiaius,hatcndumciit,ob- 
iigationcm  pnncipalcm  uaturalcm  non  c-(lcrublatam.  At  cuim  ii  lon- 
^itudotcmpons  quidcjuamfaccrc poccft  ,  vt  obhg.icionaturalisauc 
lublata.autinfirmaca  habcatur.futticcrc  vtiq;  dcbcbit  dccurfus  xxx. 
annorum  :quo  jHxta/.  l         «/t^w^/ir.  jo.4«/j.  ipia  acilio  &c  obhgatio 
principahs  nnitur,  vt  muum  fujpoft  tancum  ccmporis  ipatium.adl.uo 
lupcrciVc  obligationcm  pignons,&:adco  naiuralcm  obligationem:Ec 
^um  non  dubiictur,quin  aurorcs  iftius  triccnnalisprxfcriptionis.plc- 
ni(TImcdebitoribus&:quibuscunq-,pofrctloribusniuerc  volncrinr,fa- 
nc  id  bcnchcium  hac  rationc  ciuderur:  Et  cum  cnim  vt  plurimu  in  pi- 
gnorc  plus fic  quam  tn  debito ,  non  potcft  dici  cflc  (ccutus ,  a  quo  rcs 
pignoratav(qiad40.annoscxtorqucri ,  &  jurcpignorisctiam  vcndi 
poteft.  £t <|uod  dc  tcmporalibus aftionibus tx  jurc  vcteri  adfc rti  po- 
cclhnon  nidadcas.qn^  brcui  ccmpotc  viucbaiu,pcrrincre  potcft.cuni 
cctcrxcflTcnc pcrpetux:  atquin xxx.  iHud annorum  (padum  bono  pu- 
blicoinlocumpcrpccuitcmpons  rubrogatumeft,  vt  difcrtcrcrtaiuc 
^u(iir)Anj>r.InJiJcpgrp.<:!rtmp^cl.vz  litium  tandcm  &c  contcncionum 
clVet  finis:  quem  finem  Thcodof  /« </./.  j.  non  cft  adlccutus,fi  poft  xxx. 
annos  a<5kio  hypothccaiia  daturxum  pixftrtim  tcrmirtus  illc  xxx.  an- 
norumin/.  \  .tHpr.Cnd.dcpr^fcr:pt.  ^o.ann.  &  pccfonalibus  &  rcali- 
bas  actionibus  mdiftin^te  prxfigatur.    Dixcrim  ferc  Tiibonia- 
num,  aquoeil  d.i  y.^.i.&iftadccifio,  fuillc  dcceptum,  &wx$\  non^ 
fatis  jus  vetus  intcllcxic,autpanimaccurat<i  ad  illud  ciusque  ratio- 
ncm  animaducrtit.  Et  x.  forcc  legerat  apud  ICtos,  vBi  temporc  a- 
miifacftaetro,  durarcnihilominus  pignu$,vtcx /.(/fi-tfw.  59.4^  Tre- 
hcll.  &  ex  l  qui  occtdit.  j o .  ^ .  1 .  /li/  L.  Aqutt.  cAp. priced.  piobauimus;  &  no 
-animaducrtit,intclligiprxfcriptioncmicmporaiem  v.c.anni,cuius- 
modi  fpacio  pIcr.Tque  adtioncs  cx  |urc  prxtorio duranr.Dcindc  vidic 
Tribon.ctiamdiftinguicircadurationcmadionisScruianx,anea  ccr~ 
tratertium.aniplumdcbitorcmciusuehercdcmmoucretur.in/.i.c^i. 
C.yi^rfawfmi.Scdrurfusnonanimaducrtitjtum  fioncxcludi  prxfcri- 
prionem  xxx.  annorumitum  qitod  prxcipuu  ert,  fcculo  quo  vixerunc 
■imp*p.quorum  funt  illx  conftitutioncs,perpetuas  fuiftc  a<flioncs  per- 
•fonalcs.ncquc  dum  (pacio  xxx.annotfum  fiiilfe  inclufas;  itaq-,  durantc 
a£)tione  pcifonali  conrra  defcitorem,confcquens  fuit,Sc  pignoris  vin- 
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cuU  ttnere:  qua  racione  ci  flante.&poftquam  aitio  pcrfonalis  contn.  ^ 
iplum  dcbitoic  finitur  annisxxx.  nulla  ratio  eft,.vt  Senuana  3^0  de-- 
ccnnioamplius  viuat.  PolHtquisfottc  cxiftimare,  d./.  7.$.  i.itacfle  • 
explicandam,quo<la^lio  hypothccaria  noa  diirct  ordmanc  contra' 
dcbitorcruxL.annistlcd  quodsd fummumeo  vfcj^cxtcndi  poflitjiuis  • 
nnnirumcafibus,nam  &aAioporronalisiifquandota,m  diuduiat,vt . 
cllin l./^.C.dtprxf(ript.^o.ann.  Scd  cam  intcrp^ctjtionim  ipfa  lan— 
^tioind.Lj.  nonacmiittir;quxi«  pr  proponir.quodadiohypochcca-- 
riaconrraahoscxtradcbicoicraadluinnaum duict  xxx.ahnis,&in  $1 
li  indiltincflcaddunuirci  x.anni.ff  moucndaconuadebicorem,vc- 
tppaccai cxlcnccniia  J.L^^cir-riftam hocca(»ordinariam  iftius a^io-- 
nisnaturatn.  Er ex foJ.^r.magi^apparcc,  quod  mod6diximus,Tri- 
bonianut»  jurisvctcrisignorantixdcceptum  fnifTi^',  aut  potius  malC 
idappUcadc.  Etfcribitcnimibd  jHriscilt  noiiilimi)  hypochccarianL» 
ai^oncmcontcacxtranoosqaidcm  pofliflores  triginta  annis  cxtcn-- 
di,fcdcontradchicores4p{os  ,&.eorum  hcrcdcSf , nulDsvcihbus  ex- 
pitarciuftcorum. .  Id.fcii.vcnmi  fuitanteTheodofium.cumadhuca- 
^ioncspetfonales  c(Tcntpcrpetua,*Scd  pf>tlpuaminlocum  pcrpetui  i 
teporis  xxx.annifueruntfubrogntijdico^amimfuiflc&cllcinccpille 
quodhvpotbecariaac^        temppie  hniaturi&magisctiaialfuini 
poft  Anartafmm,&abcofanciwm/.4.  C.<ir/>rtf/fr.30  4Ji;i.ncmocnim 
^uscrcdiderit,cxtatagcneralitatc,vtomnes<>nminoadtonesrcalcs 
&C pcrbnalcs  tandemxi.  annis  finiantur  nccvlla ^quacunqne raiionc  • 
Mowcnd.Tadtronisfacultaspo^VtriapiimrtenjpiisiHitdfupcrfit,  (vtcft: 
in  'aij(iUonc^J.4.)adlionc  hypothccatiamcximipoirc:cum  &:praftc- 
xctcain)irff.</./.4.vcIit  Imp,.vtquisq;poftannosxL.lir  fccuruspictuiH— 
aaa  municionc.-Acqutn quem adhUc cencc hypbthecaria adtio ,  illc  lc- 
curusplcniflimcdicimjnpotcft.Eiigitm  faliimi  cfl,quoddiciturin  d. . 
t.7.,aBtcahypothccatiam  aft^oncm  ndlisverfiboslurtrorumftnicam 
fuiJlc.An  fotcains.tcmpore  Juftinianiilb:  l*andujnc5«Thcodofii  &  A- 
naftafii  noii  Kieruncin  vfuiAtquin  hocnon^poteft  excufarc  Tiibon. 
quiio  Cod.rctulitiftasfandh©ncs,led&  ip{ein/j.§.i.  C.dejm.ex{.  o-- 
innibi>sadbonibus  iniun  &.inperfc»iaiuann.rrigincafpatium  prx- 
feripfK.  PJanc quod  in rf./.^. dicitucjcniod  atbo Scrui.ina conrtaali- 
os^poircfloresxxx^annisdetur  jjionpugnat  cum  Ug.  x.  dri.-C«/.  StJ 
i^iu.crid.prdfcrtpt.  quoniam  incclligituc ,  dd  fummum  durarc  camdiu: . 
&  quid  il  enim  po^fleflToi  foitciii  in.jnala  Hdc.&xeni  fciac  pignori : 

cflej 
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cfli^bligatam?  Quiiiqui<iauteni  ciusHt,  &  vicunqurfao£lioc3  Tri- 
boniancJin/.y.Cu/r^ri^cr.jo.iUi/i.cumrationc  ju[ispari|conucuat,ca 
camenobiccuacar;&  videcurtcfcrcn^a  imcx  cxcwph  l.ik/HemntMm.d. 
11.  &:  jnoptcrcam  fatcndunr  clTjaut  durarc  polfcobligationcaipi- 
gnoris, (ublata omni  obligatione pr^ncipali , etiam  natui.tli : aut,ncc 
pcrtanti  tcmpot^scurfum  lolliautinfirman  vinculum  ^equitatis.  V- 
trirmq-,  abfurdum  eft.Scd  enimquocJ-proprcr  6fpcr  ilIam(andioncm 
qux  vciccrt  juris podtiui,  infenurficadmirtendum cft,  alio-noncft 
extcndcndum.Getcrahic  vidcntiircxpcditfl,&)am  lnpia//i.5..vbidc 
bvpothccariaa(ftione,&an  ciobftetcxccptiodotninii,diximus,q'iotl 
oUm  quidcmvfm:3pionenan£uerintfublata.vinculapignoris ,  qina 
ihaanno:iutbicnnioabibiucbarur:Sedcumhodieconfufa  Hni  vfu  5* 
capionis  prxfcriptionis  jura, &  1  o. aut  10. annorum  fpatio ,  (  quod 
gciirooblhibac&:Scruian.c&  cuiounquc  in  rcnr  adioni )  hodia  rc$ 
adquirantur^^^qux  cft  vfucapio  Ju(tinianea  )  conlcquitur,  quod, 
camexccptiox.autxx;annorumc;;iam-  hodic  obHier  adtioni  Seiuia- 
nx,  hodicpervfucapioncm;uspignoris^crimatur.  Et iguur pnflri- 
prToncx.cautx:ciannorum('nili  pollcllbr  (ciatrcmefrcpignonobhga- 
tam j  finiturScruiana acKo.vei  vticji  rcpcllitur  ext:cptioi  c temporis, 
ftrxcrancuspo(Iideat:c^i;odamphatNr^M«.p.'6.m.i.it.i.vcproccdat, 
ertamn  poflcndrhabeaircmabcoquLfuiiinmala  fide.  R^tiadubi-^^ 
tandieftcxN:  1  itf .  cafr.  j-.vnd^dcCam^ticdMth.nialiJidei.  C.  de  prdfcr. 
Ung.  remp.  ex  quamalafidesautoris  nocet  (acccilbri  ctiinrfingulari, 
vr  noanin  xxx.  annispr£(cribcrc,&  adquirere  rem  polTit,  licet  ipfe  C\t 
in  bona  fidc.Et  cgo  tamcn  probo  iftim  ampiiationrm :  quoniam  (an- 
&ioillaJu(lmuni,perqoam  anxoris  m.ila  fidcsimputaiur  fiiccc(Tbri 
fihguUri,cfthoiraiSccoFicdoria,&proindead  tcrmmosrcftringcnda, 
inquibusJoqnitar,  nimirum  quando  vindicat^cm  domirm9,non, 
qiiando  credicor:&  alias  rationis  e(^vt  fus  dbminii-fir  potentius ,  qua 
pignoris  &  byporhecz.  Hocautcm  pofito  ficr,vi fi  dr birordomintis 
rei,po(Vxx.annoseuincatrcma  poficflbrc  ctiibonx  fidci,fcdquicaa 
rwalx  fidci  poflcfforc acccpit,id profit  crcditori,  qucm  po(rc(Tbr  quid c  • 
exceptioncremporisx.autxx:^arui.cxtJufifltt/cd  quom  nopotefthac 
CKCcprione  excluderedebitor  »in  quem  hodie  prxlertim  vlquead  xt. 
annos  adho  Scruiana  datur.  Ainpliationem  aliam  proponit  Negu^.  ad 
iU.i.cri.Cfiaduerfcred.pr£f(r.p.6.m.i.n.^.\ihy\>othccza!L  cxcludatur 
pf  zfaiptione  x.aut  xx.annoium  fpaciOjCtiam  hodic  poft  N.4.  vtcun- 
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quc  dcbitot  nrincipalis  prius  fu  cxcuncudas.  R.itio  dubitandi  cft, 
aioJvidcbauu.lludtenipuscxc.picnduin.riqmdcmnon  valcnct 

licec  non  currcrc  prxlcnpt.onc  vulgo  traditui-.Et  tamcn  puto  proban- 
damcllecamamp!iationc.quoniainpoteJbtccrcd.tor.sclt,txc^^^^ 

dcbiroic  &  lUud  cemoucre  oblbculu  &  .nipedimcntu.  Qiiodli tonc 
cumd.c  lUecct  oblieatio,autcxal..scaul.s;aftis.n6cgcrucrcd.tor. 
&mtcrn«dcbitorlicraa-n6rolucdo,&procclluscKCuaio.usIongio- 
rcs  habcac  inoras.miquu  f.c  ll  intcnm  labaturtx.anm  aut  x.id  crcduo» 
nocetc.It..qi pcr ixftitutioncm inimcgrum crcditori  tu lucr.t luccuc- 
tcndum:  aut  tortcpcotcftando  &  co.ucftando  pollit  luum  ,us  hbKo- 
fcruaic  Poiio  cum  pixfcriptionislcmpus  noft  lit  vmformc , tcd  intcr 
prrfentesdcccm.nuerabrcnccs.xx.anhorum,cthcittur,vtaUquando 
Doircirorpra!fcr.barcontiadominum.nonautcmcontracreditorcm. 

L  v.ceuetTa.pcouthic vcl illc abfcns a«t urxlcns fUifcx quoalu  com- 
mumsjuriscffeausfcquuntur,  utv.c.f.dominiisidcmqi  dcbitorm 
ali.iprouint:ia.crcd.tor  autcm  prxfcns  fuccu,pollcftor  v.c.poft  ii.an- 
norum  fpacium  conucntus  i  deb.toce  vincatuc.qui  ctedito,  c  vicflct: 
&  rurfus  Sccuiana  adione  concra  dominum  dcb.toce.n.  Y.  ncai  credi- 

tor.qu.ai:enscontr.ipoflcflbrem/uccubu.Uet:quod&notatN«x«*.f. 
6  ,n\  nt  Scdquidju.isdiccmuscirein.cbusm6b.hbus,quaspo(- 
lldecextrLus.Etcoi.nninitcrquidcmDdftatuu.u,cccduorcm.cui 
piKnoci  licxx  func.Secuianacxpcr.entcm..cidc.n  non  n.l.  X .  aut  xx.an- 

norum  exccpt.onc  ccpclli  pofle.vr  rcfcrr&pcobatN^^«c.p.^  14. 
Cuifentcnt.xobftac.quodinrebus.mmob.hbusuaobt.nctexcdot- 
u^ationcJuftin.vtcarimquoq;-dominiumnonn.liperp.xlcr.pt.onc 
X  autxx.inn. quxcft vfucap.o luftin.anca.adquuatuc.quacadc ccm- 
pocis  pcxfccipc.one  poircftor  cxtrancus  cxclud.t  hypothccar.am  adti- 
onem^Quod  li  endcmrationc  m  rcb.  immob.l.bus,&  codc  tcmporu 
fpatio  adiruirituc  domi  mum,  &  cadc  prxlcc.ptio  tcmpons  &c  dom.no 
&  crcdiiori.v.nd.cantibus  -  bllaf.cadcm  p,oport.one,  ciim  ics  mobi- 
lcsexluft.fanaiooctticmiioadquirancui.&t.,enn.ipri(crrptioncrc- 

pcllatur  dominus.eadcm  prxfcriptione  crcditotcm  vt  ccpc^l, d.cam  » 
iat.ofuadct.V,detunt&:Dd.hocarg.quodc.tatolocomouccNcguz. 
ncchabcntilliqu6drcfpondtac,n.!iquoditapUcueru,vtcxB4rf.r.i5. 
rcfocNccuz  atq,.ta{ccundumeoseftcxcmpluad/..w«o;««iWcR./. 
Vcrum  cum  ipfi  fand.uncncmiHUum  ponant  in  Lvfuupio.y^C.dcpiga. 
^uod  ^umir.  vfucapio  non^ccimat |us  pignocisjindc  cgo  t  rtccco^dv 
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obtinere »:)  rtflius  iamiobilib;)s.vt&  poftxx.auc  x.  aniios ,  quo  tcin- 
\^0K  hodic  rc!k  inui^ubilcs  viucapiuntur  )ujL:a  Jullin.fupeilit  &:  cun- 
rra  cxtrancum  polll  fTorem adlio Srruian;f,quocl  apcrtc fallum cft.  Et 
prstercajllaopimo  Inrcrpp.pr^rupponitahuniconindccrrorem.cui* 
illi  j  im  pri  icinaba!iis(unt  coniiidtt  manikll6;quod  ninur.viucapio- 
Kcm  rellongunt  ad  res  mobilcs,  prxlcriptioncm  ad  rcs  immobilcs.  Ac 
enimconiUt  quod  vliicapiom:  ctiam  ics  inmiobilcs,  &  pradia,lcd 
I(aiii.i(oliauc)uiisfuerintadc]uirica.  Atpromdc  cum  dcaiio.qua  cd 
in  d.l.  vfiiupKi.j.Cod.iiiptgmnb.quim  fupra  muitisaliis  tcxribuscoahr- 
m.iumius.ctiam  pcrtincat  (ccundum  iHms  juiis  8c  tcinpons  rjtioncm 
ad  rcsiiTiobilesltaliciloli.coiruithmcpiane  fundamentum  Intcipp. 
ex  quo  negant  pcrvfucapioncm  rerum  mobilium  hniri  pignorisobu- 
&9iionem,&  podadqiiilitum  dominium  durare  aHirmant  ad^ioncn) 
nvpothccatiam;  quoniam  iidem  fatentur.quod  eodc  rcmpoiis  (jjario 
in  rcbus  imn)(jbi{ibus,jus  caie  adquiFatui,quo&dommus  Ik  crcduor 
f  vcludaiur.  Et  conc«5iarationc  Legis,ip(a  Lexcorrcd:aincciiigitur. 
Vnicu,quod  mihitamcnoo  (atisfacit,proillaIuterpp.opmiunc,qucci 
ccditorpcricqucnsrem  mobilc  iriura  annoiu  pioilcijptiofic  not-x- 
ciudatur,dici  poflc  vidctnr;Quod  cum  olim  prouincialium  prxdioru 
non  cflct  v(ucapio,placuit  tamcn,poflcflbrcin  ptx(criptionc  x.aut  xx. 
Annorumdcfendcrcquod  .xquum  vidcbatur,  vt  polttanritcmpons 
lapfum  tandcm  poflcflbrcflctrut^^quxeadeacquitatisratioertccitjVC 
pofTcflbrctiam  tanto rcmporc.contra  crcditoitm  cflct  fccurus.  Ifta  a. 
ratio  vidcturccflareinrebusmobiiibus-.Simiiecxcn^jilumcUin  vllis- 
frmShisamiflionecx  ip(H.Cod.deferu.  vbi  vfurafru<ftum  fiuc  mobilium 
fjucimmobiliumrerumeodem  tcmporis  fpatio  nimiium  x.  aut  xx. 
annonim  vult luf  i  lian.amitti :  cum  tamen idcm  Juflinian.in l.corru' 
ptioneiti  pen.Cdevfufr.  §.  i,  mpr.  talemexccptioncm  obft.  rc  dicat  tru- 
ftuariovindicanri,  quacoblbret  ei qui  vindicaret  dominium.Et  vel 
idcodcfcndcredcbcmus,qua  poflunufs  ,  fcntcnriam  illam  Interpp. 
cotnunem:quod  alii$  ab  infigni  focordia  cxcufari  non  poteft  Tribun. 
quod  non  lantum  in  Digeft.libris,fcd  ctiam  in  Cudicc  icpctitac  lcfti- 
onis.rcliqucritnobisrf. /.  7.  Ced. depignor.i\ao^  per vfucapioncmnon 
exfpirctautfiniafurjuspignoris.pcrendin.cafcntcntiaali^uomodo 
oteft,fifaitcinrcbusraobilib.  pignorarisiocum  rcpcrio.  Et  tamen 
uiccontroucrfljenonfi-equcnteritaloctiscflcvidctur,curcsmobilcs 
fcte  non  obligati  cancum  hypothccje,fed  cradi  foleauc  :in  quibus  rer- 
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itiioisccitraditx.&aHhucextantispeiies  crcclitorcm,non  potcdcire 
buic  quxftioni  lai.us,vtproiXusiniubtjliter  noTetficadmoneatNfgtfz,. 
^.(5.m.i.»Jt.nonprocc<lcfC  prTrcriptionem  contra  a^ioncm  hypo- 
ihct;iiuiu,h  ctcJiior  rcm  pofliicaf,  de  i]u<-.  nccauus  dabitadr.  ,  Aii 
hatjcautcm matenauvdciibciationc aut  hiutionc  j-ignori': ,  pcr<cui- 
poris  laprum.ocrtinct  tixttts  talJtem.  .tn  pr.Qiitb.moi,pi^n  fola.qux  tra- 
ditde  HmerU}  modo  libcrandipiirnus.pertcmpijk,  tiip<a  pignofiis 
obljgatiaacccpciiidiem  &,'tcrnjiuum  ad  quem  ,  ('cereroquiu  cnitn 
cfFcdtunondiccrcturvcfcfiniii)  quoaducijicntc(nccaliudcot  fiob- 
ligatio  principahsita  habucrit  dicm)pignus  non  quidcm  ipfo  jurc.ted 
vtiqucpci  c.xccptioncm  finictuf,vc  kcI\c 4(1^1.1.6.  noiauic  Ac(;uirius. 
Etiftiusfinitionis, vtaHbi,ita&hjcnon vnus/cd dUplcx  cfFcdlus cft, 
.Piim«s,in  pcifonacrcduoris,  fi  hic  poft^elapfumtcmpuscxpcriatur 
Seruiana.  &:  hicenimrcpcllcturcxvQptiqnc.Altcr.inpcrfona  dcbito- 
ris,vc  fi  tcs  pcncs  crcdicorcm  fic ,  infticura  dirc6la  pignoratiria  a^ione 
eam  repcterc  poflic :  quo  tcfpe^u  vidctur  prxcipui  in//./.6.dicctc 
JCtus,quod  pignustcmporefoluatur.EtmalcibiGothofredusidac- 
ccpit  dc  finitionc pjgnoris  pcr  prxfcriptioncni iongi  temporis.dc  qua 
i  il.i.f^  i  C Jiadu  credtt.  ln  illistcrminis  non  ica'finiturpignus ,  vt  lo- 
casfiatpignoratiiiacadiionijfcdpoirdTortan^udefcnditurconrracrB- 
dicorcm  qui  agit  Scruiana,&:  mhil  id  ad  crcditorcm  &:  dcbitorem  pcr- 
cinet:an  autem  &:  quantotemporc  prxfcribatur  pignoratitiac a6lioni, 
infr.diccmusho^Iib.Obiteraddoudtf.  /.<>.  infuDtilitcr  dici  a  JCco, 
quod  pigous  libcrctur.li  idtctnporefit  finicum:qui$  cnim  dc  eo  dubi- 
taccpomt ,  liberacum  cHe  ,  finnitum  eft  >  Diccndum  cra^,  criam 
temporc  finiri  pignus  :  yel  ,  libcrari  piVnus  ,  fi  tcmpus  adie- 
£tam  lapfiim  aut  tinitum  fic  -  ncc  magis  fubtilc  cft  ,  quod  adiio* 
tur,  libcratum  clTc  pignus  (i  qilac^nque  ratione  oiigaiio 
cius  finiia  fit :  dc  quo  nemo  fanus  dubicaric. 
Nimirum: 

.  "^SiHf^^if       dormttiit  tiomerm.  ^ 
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Xe  mutatione  dr  tramUttMe  ^bUgattmif* 
n.    Ail  \.%.rU.  Quib  mod.pii^iiJilM, 

OBligatio  pcmtus  perrmirnr,rolutionc,acceptilationc ,  ^c.Scittt 
quoq-,  juxrapr^  Jicla  pign^libcrarur.Mutiturobligitioi^  trans- 
ii&rturinaliun\pcr  nouaiionc,qiuc&i|^rafactc,  vtpignoiahbcicntac, 
HjmutkmMJe  MiibiitMf.-Aliaeft  rot^anotsbligauonis,  q«aiidotraQ»-. 
iientir.ile  perfiSKtain  perronani-:  qaod  Bt-*.  per  delcgitioneni  ,pet 
«quam  cinn  fi.irnoiiatio, dubsumnoTi  cft,quin &:ira pignora  iibcrrn- 
itut.2.quandojudiciuinabvnoacccpiumux|>cr'onan»aliain  ti.uiiFcr- 
uur :  qui  cafus  propomt\ainl,ii:%.-vk.S^ii^.nnid.fiffr.foiu.  vbijudicium 
.it  deiEeofofcqiii  caiiit  deittdi&rolQendo  pignonbus  daris,  in  domin&  - 
tcxaosfecnir}  &:  libcrari  pignorahicquoq,  rcfpondccur  jicac^j  (Kenten- 
■.tiapoftcaxontradominumlacafitjin  qucmjudiciumrransiarumfuit, 
>fti|>uiacio,«^uc  incer  peticorcm&dctcnrorcm  tntcrpoiica  fuit,non  c6- 
txnuotttrjquoniain  periUam-tTanslanonf ,  pignoralSimi^&ifideiufliK 
tKS^hesttifactant)U.i^'i.vU.^'ibji}od.^ffi.At6^ 
!i.(if^rcf«r.vbidicicur,comniictiftipulatio,quacinrcrpo(itacflinrcrjp- 
..curacorem  adloris  Sc  reum^ltcct  judicitlm  ipiocuracorc  iit  tiansl.uutn 
-  in  doiBinium.£quidemdubico,8nx:wi4aiaP4^i;ilfiiJCj.  rt^onf.add.l.i, 
ti.plr.  i|M^jN«l^f{».cepecitiaiiscM^  difrecenct«|i)iiamiiis.Dd.i»> 
;pcehaiaai.Illud  prsmicccndum  cft,quod  adioiie  confentientc  j udi- 
dum  fiartranslatum  indominum  infpecic  d.l.i.^.vU.Quib.mod.fign  fol. 
inam  vtprxcerjSc  voluntatcmeiusid  uaf,vacioninon  conuenic :  quod 
>  lion  idem  eft  in  pcocQctcoce  aQ:otis.Acque  hincnon  diffictil  ter  expe- 
i  ditnr  iftaobie(!iio:quod  liimiru  in  fpecie  K§  .r/^agicur  dedeieiiu>Be* 
,rei,qui  cauitdc  judicacoroluendo.atin/.z^.^.i.rff^roc.deprccuracotc 
.ailoris.tuifatisdacum cft.  Et itacft, vc quilibccabfenris & ignorantis 
.  quoq*,  dcfeniionc  fufeipexe  poflTtccumcautiune  de  iud.  foluendo  >ia 
<«|Qe  it  jfitezecatio  fencend^tVt  perinde  dbtinctc,Qdn  nomine  fiio  qais 
^odiciamlarcepiftec.  Eihicin  lpeciedefen(brdicitur,quicucautione 
ifioe  mindaro  .iatcnienit » &  ftatim    cauic ,  donioiinftar  habec 
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Ltttim.-j6.de  pmurAtonb.  &  pioindc  jus  (^u«(itunicftaftori,vtfitic 
voluntace«us)U(iiciumneciadoimnotnvoletftein  transfeni  poflit* 
Sedhatiditaiehabetinprocarai^ritf  a&dris,  quinon  niilcxmandata 
domini  interoenit ,  &  cx  ciuspcrfonaomniafacic  iravt  Reomagis 
<;umdomino,quaiTi  cuiti  procurarorc  vidcarur  cfrcnci^cHiu :  auod 
capucrci cll,u^ calu  /.  i. §. rif.i^/w.  mud.figH.jolH. muiatui  pcrlona  rci, 
qui  cauir,&  volente  &  peimittente  aAore  altos  (uccediuScd  in  fpecie 
l.x7.(f<:/>mMr.maneceaaein  perfena  Rci,qui  cum  cauericpfocutatofif 
ex  pcifonaaltcriuscorT>pnrcntis,&cx'ip(ailla  (lipulationc  procurato- 
ris  vtilisa^o  quzntui  doniino,non  potcAob  mutatam  pctfonam  ir 
•^oris,(qain  ea  nec  vera  macatioeft)  extingui  ftipulatio,  necadco  aot 
pignomaiicfideiufibiespofluntlibeiari:  quim  diifqf  ntizrarionem 
bcncectamin/JifU«if.li.  j^iyStr^ri.fffi^.  nocaair  Accuruus.Quidaute  m 
diccmus,  fi  no  dcfcnfor  in  (pcr ie  diftn3,qui  finc  mandato  intcrucnir, 
ied procuratoi  Rci cx mandato  altcuus uiterucniens,  caueht  dc  iiid. 
£>lnendo  &  poft judiciam  ab  eo  in  dominom  fiiettcmoslatiN».  Egd 

•  «xiftimo  hocqiioqicafufideiullbres&pignoraliberaci,ftftlpolatio- 
nem  folui.  Nec  mc mouct cxcmplu  dc  quo  jam  diximus  procuraroris 
acloris,aquo  judicium  translatuui  c(t  in  dommum,  quo  caiii  pignora 
oon  liberamur.  £ft  enim  diueria  vcriusqvcafus  racio.£chocenim  mai- 
iieteadeftipetibnaRd^iUoattteincainpeHbnaceimntacor.  Deind« 
procuratoradorisagitomniacxpet6>naadorismandantis.Procura- 
Torautcm  rei  vtcunq;exmandaiodomini|udicium  (ufcipiat,  tamen 
'<ex  fua  iplius  pci  fona  de  judicato  foluendo  fatisdarc  tenetur.  Quod 
Jiincmeo  judido,euidenteroAendiRur,quod  qui  cx  partexeiimetoe- 
iiit,  vtcunq-,  mandatom  exhibeat,&  vtcooqt  eiidomino  mandatum 
effecouftct.adcOjVtcunq;  fiib  tcftificarioncaftorum  Adomino  ficco- 
/litutus.tamcn  iatisdarctcnctut  l.i.mfitt.C.dejktifddndo.c\xiQs  rationcm 
iMcenim.4dtit.lJ€fttud.rcddidi.  Ita  cum  maodaram  doroininihilfact- 

'  atadliberandum procuratocemitaeccintate£irisdandi,conieqnicaf« 
quodillc  non  alicno,fcd  propriotiomtnc  dc  judicato  foluendo  fatts* 
d*. t.&  ha(5lciuis non  cum  procurarorc fit  comparandus ,  (edcum  dc- 
fcnibrc  in  Ipccie  di^o .  £x  quo  ciiicirur,quod  dixi,  vc  translato  alpco- 
coiatore  Rci  jiidicio,tn  dominom  iacisdatio  &  ftipulade 
iblaacnr>&  ndc  iuOafeespigpioni^oe 
iilKxcttcar. 
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J>e  rjimjjkii^  debitL 

1.    Varjtnodi  t»llendi pi^Mrit. 

%.    Ferpaiium  isnonpttenioi^MaihMifftjurtftUdturpigniur 

y   Et qmd  tfipaaumjttimifikt  sd  U>i,  u^^.md.ftgn.film&lf. 
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[O  c  iapEimis  agimtu,vt  tp  fam  Km,^iuiitfi  ia  nobis  eft .  Mcwatd 
cxpliccmus,tiec  dc  me:h  odo  accurata  nimij  fum'  roliictn.*  &in&- 
teriam  l>cnecxplicata,facilc  cllccdigcrc  inapiioic  8c  commotliorcm 
niethodum.Poifint  modi  dKfblucQclipi^notis  ica  diilingui,  quod  alii 
£nc  mediafi  Ac  qinfi  obliqui,aUiimniedian  ^ice6ki.lHo5Hico,q.  ccn« 
dunc  ad  diirQlatioflCQbUgatiooispancipalis*quarublara,fcxtucariit 
iingulares,de  qnibus  diximus )  per  confcquciuia  fimul  confumiuir  dc 
^ollitur  pignus.Hos  dico,  ijui  dirc^o  cendanc  ad  foludonc  pignoris« 
manenteobligationcptiaapalL  ficktnufiuvaniliuic :  £calii,qui<> 
jius  coUicurpigQus  ipu>  juce.:  alii«<|tiibas  perexc^cione.  ELilrrus  qui^' 
basdamfinicur  auc  toUitur  pienus  cxprcfse,  vt  per  padum  rcmiiToriu^ 
♦quo  quis  pignus  fc  rcmittcrc  oicitar;  vcl  tacitc.vcluti  fi  pignus  fimpli- 
Cicecquisceddac,yelpignoracamrcmvcudi  ,aut  aiii  obligaxipccmic* 
tac.Ec<;iccahos^prosfiiodo«»qaoi<!animictmiexiif  «faiteieft  incerhy* 
pochccam  ilmplicem  &  pignusia  (pe£iediAi)m,crans]aca  po(Ie£one 
in  creditorem.  Noyrcmipfam  videamus.  Eifup.  C4p.  i,  (jr  i.  diximus, 
i^uodlublaca  pcin^apali  obhgauoBesCoUacar  regularitcr  obligacio  pi- 
gnorisaccc(foria:vbifle  pleros^ue  mod^s  finicionis  illius  pcopoUii» 
.mos,quibas  cii  ipfo  jure  hniacur  obUgaaoprfDcipalis,rampecexoepci> 
nem,veluci  fi  dcbicor  abfolutus  fucrit.autie  non  deberc  jucaueric.Idcj 
cfl/i  quis  padus  fit  ncafcdcbitu  pctatur,pertext.in /./rjtM  7.  ^.(/1'^»- 
jnorf.(l<^p4at.LcfacitraciOtVtquocafuipi'ojucc  roanet  obligacio  pnn« 
dpalis,(haiiismodicafi)ios»quidice^tiitttad  dbljgationem  psincK» 
palcmcollendan^cetcfoqaiBtoUipignaspoircintcgca  pcotfus  prin- 
cipaliobligacione,cerrinimum  eft)&  ipfo  jiirc  adhuc  rencnr  pign':& 
iicuc  concra  adHonc  cx  conttadu  ptmcipak  opponcndacft  cxccprio, 
iu  jk  crcdicor  a^ens  Seruiaaa^cic^tione  repcUacuc.  £c  quxxauo 
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tftfnOA  cemporalUfde  non  nr  eendo  dcbico  » v.  e,  inminnHn,  npoii 

interitn  obdat  perfifcationt  Kypoth^cAeadein  ptoportionalttct  ratio< 
cftpci*pctuipadti,  vtnimirum  <?cin.icccfibrio ,  Cf<  ia  piincioaHobftct-: 
exceptio.  E:  ita  Acairfingl.wugna,  (  vbi  diltindio  imu^idtAis^addi^. . 
•  li  17.  ^.depiguoremfin.gi.diCciic ,  vbt  ptincipala  dcbituni  tollitut  pcc 
«jcceptionem ,  BypochecatD  <|iioqv  &  pignusflodeai  modb  docet  pec; 
exceptioticaYcolii.-quxctiaraG^f^/»,  Alex.  ufonk  &aWoiumad'eam« 
locum  fcvicntiat  ft  :  qiiamlimplicircrrefcrc^probatN^gw<<Ofr.^.tf.. 

A q^a  tamca  liilvciiioncm  tccic  Saiiut.M  Uniator%  13«  Qti,  itt 
^gnortb.  n.^i  io  quancttm>fnqui^,  pa^Him  coocecnic  ipjfiinv  dcbiam*  ' 
principale,illud  rollic  opc  (fxccptioniiiinquantiiniconfieCDitplpllM».. 
tollinplb  lavScditaSalic.vidcripolTitcormiiiltcrcpetitioncmprin— 
cipii.  Ht  ranonciu  cniivjdcitdcro,obquana-f)ignusop_oitcatrcrpa- 
<f^um  calc  iplo  }virc  tQUi.£t  quidem  fipaiftumfueut  ducdo  caccpcum  1 
iaipCtfVD  pignos  (cii  pocias  hypptlfteain,ip/b  j^ce  ee»  boIU  veann  eft» , 
^aod  p^ulopoftplanb&»p>coDjJK>:ttquin  noa  propteiKaieqiiicar»-^^^ 
iacn\oj5crciurpaftum,quodconcepturac(llt>  oblfgationcm  princi- 
^)tfm:UCqu)dcnia^oicoc»tioQenxdiirci:eniix,quamSalic.  coloco' 
iBOuic^^otci  b^fit  namtapTiiidpalisobligiitionis ,  vc  paddipio  ;tne« 
'cam  periinerenon  ^flit.*a]iaa.(it  h  y^oihecac  nacocav  quxcum  padi-  • 
onc nudacoa(lituacur,eciamnudo  p.^.dlo dilfoluipoflk :  Scd  caratio^ 
vidctur  proccdcrc  in  pafto,  quod  di^edtd  tcndieaddiflblutioncm  pi~ 
gnoris,non  iu  co,quo  rcmicacur  dcbicum  principalc  .£t  poilit  cameni 
proSalic«icidi(pctiari,q(]od  per  padbint^e  qiio  pcceiido  debitio  noo» 
poJEca!iaratiQnepigpa«'(iiblacuc»iwEeil^>  iiifi  pa&ticii>^acdptfr>r 
mus,quodfiroul&hocvtto!Uturpignusv  taciw  faltcm  comicntnni* 
ioccllii^^amu^  Quopp(ito>  cum  rcgulanter  cadcmvisdccacict,  qu«;  . 
exprciii,pignori5oblig^acioiietnipfo  jurc  nib)ataift'e0>eoa^iiivi'- 
dccur,qt]xlan^Saliceciratioeft. .  Ec  cum  aliasqaoqo&nnepignoce^  • 
febiiftcrc  obligariopfincipalis  polirc,  ciua  ahKndiratcnx  ooligacio»  , 
piincip.ilis  ipfo  joreponit  mancrc,ytcunqvoblig.itiopignotisplan^.- 
^  peicmpta.Et  pra:tcrca Salicctio^^iruo  itiuaii  ppicftex  t^tfifum.i^. . 
.ifiiMftgnork\\>i aicJC(0§>  fiatiKalc  pbltpcione  demBce,Milc!oecacec 

f»ignas...Eacqaoemcividecur  i.bimirafia^ieafiiviiiUakcaAficnanna^ 
is  obligatio,  quodfit  pecpadhim,Vtcunqueciuilis  nuda  adhuc  ma-- 
ncac,  perempcum  eire  pignus<  £c  amplius  cum  hypotheca  contra— 
hskivA  cooufiocioac  ouda,  ^dcfauUniJLviacaliiminul  folammodo-» 
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eorj^ircprxtorioj&hocjure  nadaciuilisobli^atiopcncpronullaha-- 
b^c.itur  4rgum.  1. §.  i.  D. dt tonjllt. pecmk  conle^ucnccr ,  li  piinci- 
pah  ubhgatipnc  rablataift&lceiiiMtiinla^non  vi(fenir  dotaiepoC*- 
ieobltgaiio  hvpochear.  £t juoaiof  optnioSaliccti ,  txl.i.h.  i.  QmbJ- 
nud.pwi.folu.o^uo  3c  prsccipucvtitur  &mouctui  Salicetus.  Docct  a* 
p.ertcillclocus,quocl  paduminutilcadtolienda  obligationcm  prin-- 
cipalcm,colht  luhiiumuius  gignons  obli^tione:  c^od  6cn  non  pof*' 
« lit,ni(i&9iil  lioc»vtfiib&(tint(&tpienus,coni»ntfim  jjtielfigecetur^^ 
Et  itaigitur  ptoSali-cctoargt^mentarilicebitrSf  pa£kum  conceptumin' 
piincipalcm  oblig;ationem,operaturinobli^tioncmhypothccc,hoc 
opecabicur,vt  toUacuripIo  ciiajucc:  quoniam  io  obliganone  lila  nihil^ 
cftiiliiicKn^vifKoiAm  ju    prxcorinquodnodivoaoeiirione  eon"- 
i^uitur^  Ec in dubio  cum  obli^tio  foluta  dicitlir,ficuc  in  dict.  leg.  i. 
pignusdicimrroluram,&:!ibcratum,hberatio,quxip(o  jiirc  fit,dcbec  ■ 
mtclligi,vt  vciba  in  fortioii  iTgnificatuaccipiantur :  Qup ctiam  pcrti- 
iKt,quodcIlin/.ii.V.x  <^/>/^i|ui<3.narci adionem pig(ioratitiiam,ti co- - 
iKDtomfiMie  |«CQnia{!jeMtor4ta  quidem  vt  qao  hadenos  h'oe  ptiBtS^ 
fGDiBacceptilation0COin|MUecnr.  Accedicpond  /.'5.  in  pf-.  (^^i  nnd^  - 
fi^n.folu.  vbi  diciturpignusfolur,  fi  pacifcarur  crcditor  n6  pecuniam  • 
petat,&comparatuB  id  curo  pa&ione  vt  ab  hypocheca  diicedacur» ^ 

2i}a  pigiias  ipfo  jure lilHearis.d&eiinis  C4f.fi(^  ^iinLy,  ^ti.cnt. lir. • 
iciair,  quod  qui  de  nonrpeceiidil  pecunia  paciicitur « iottlfigi  * 
padhis  efle  de  nypbthecaratquinvt  fiipcrius  diximus  ,pofitopa£lo'' 
tali  ,hypothccat^vincuIuaTip{o  jurccft  fublatum.  Facit  etiam  l.ftn. 
Qj^b.m9d.fign.fj)iU.  vbi  qui  pignora  acceperac".  ile.iusdem  debiti  no-- 
loiiwftccij^codiiuilAiesydioiaMf  ill^tespigpdciefli  0k9l  1 1 1 1; ' 
•X  qao  rehitatar  quod  Neg,  fctibir;  pet  ticicanr  conueoribnemivhii' 
ipfo  juretolliponc :  &  probatur;quodfilfpcrcon(cquentiam,?^pcc 
obliquum  ipio  jurc  folui  pignora  poflTnc  tn^q^enimibr  cx£re(5e  boc  - 
'  oftom  prcippnitur,vt  pro  pignorionsdaiiem0rfideiafl^s:8evetboitt^ 
ii^^vix  paritur»  vt  intelligamus  liberadonenyyqojofit  o  pere  exceptt*  • 
onis.  Facircriam  /.i.C^VfWp/"'»  quadititur.pig^us  cor.fcnfu  contra- 
hi&di(Iblui,&vtiq;videtarintclligidiifoiurioquxfit  ipf«  jurc.  Et^- 
samexi  ibi  non^propcnitur  padtu  expccilum,  icd  tacicam,  vbi  crcditoc  • 
nmvcndiMaxalienatipermifictqa^nuibsbfteadit-^  eciamoBliga-  - 
tiDneflar,per  tacicam  conucnti  o  nc  m  folui  ipfo  jucepo&«Et  1 KT  c  i  fpttr' 
anita  Ffoigdittio  ppifitnc#Sedpcccipue  concca  eom  ^adt  lupra > 
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donis didtnr.intelligar.  Scd nimlsmultafortafisde quarflione,quai 
plui  lubcilicatis  quam  vtilitacis habct  :in  quaego  tamen  mclino  ma- 
gis  mSalicctiopiniuncm.  Q^cunquc  cmm  cftcdius  padli  Cii  iniic- 
maiukobligviooc  pciactpali  Ae  ibbdattiida  nanicati,vti^ae  kocpo- 
fico>quocifacis  probaoinint«qaodpado  inceq>o(ito  fuper  obligati- 
oneprincipali,  ccnfeaturctiam  conucntum  dc  rcmittendo  pignore, 
fortitcrintciturproSalicet :  quod  &  ipfo  jure  pignoris  obligatiofic 
fublaca.  Vcautcm  padlumlupcrprincipali  huncctfcdumtoUendi 
pignorisiiaetpfojure,nueperexccptionem,opcraci  poilic,  padhia&^ 
quoqueilludiuftum&lcgidmanieileopoctct.  Quod  vclidcohic 
nobisfubiungendumetV,quiatcitus  ina.  /.  i.  %.i.ji^»m»A.piffi  folu. 
dcquofnpranonpaucadiximus,  ifti(cntentizvidcturrefragari :  vbi 
cumrcmilTiodcbuifuinutilis,  tamcn  detenditur  remi[Iio  pignocis: 
Qi^od  acacioncabicc  vidccur.  £x  quo  enim  padum  immcdiat^r^fpi- 
dtbblfgadoncm  pcincipalcm ,  non  videtur  pignoris  obligationem 
tollcre peflc ^niH quatcnu$criam&: piima tollicor t>bligati o  p r i n c i- 
paliSjinquam  padiiodirecflacfl,  &  quaeproinde.fiin  principahcft  in- 
utilis,n6videaturaliquid  poflcopciarunobhgationcm  pignorisac- 
cciforiamicum&harcmcnsvidcacur  e(Ie  crcduoris,  vcnonniii  pcc 
co&qaentiamprincipalis,veiicfiiblacaffl  obliganonem  acceflbriami 
VCproindc  illa  falua  non  vidcacurhzc  pofle  pro  (iiblaca  habcri.  £t  fe- 
cun  dum  hoc  cefcriptum  eft  in  l.  debttum.  5.  C.  derm  ftgnoru.(\\io6i  fi  co- 
ueniio,quacemi(rumeftdebitum>fitinutilis,  creditor  pignorapoflit 
vindicare.  Varia htc aiTccuncur pro compofuione J./. cum d.l.i.%.\. 
<^tb.  m0^./)/^n./0/iif.  Alceca  AccoHiiexpIicacio,quodini./.i.$.i  pign* 
fucritfepacacimccmidam,diuinatoriapror(nseft  f^celiqoiar  dux  non 
rumimprobabilcs ,  1.  quod ini./.  5.  C.dertmijf.ptffi.  conucntio  fueric 
inutihsob  vitium intcrnum,putaob  ractuu)  vcl dolum adhibunm.z., 
•quud  pcohibicio  quxin(/./.j.pa&umfacicinucile,(itperpeiua,&  qux 
f  ure  ordinario  ntiliifaciar  conaenctonf.qood  iecus  in  a.l.t .  §  .i.  Q^. 
m9d.^ffi.fiitt.Scd  Cmzc.  md,LAdP4^MJU.re^.i(^2is  Acc.refponltonea 
leprchcdit  :&nihil  ciTe  factliasait;]^o  verd  auc  nihil  vidco,autCuiac. 
ibiineptit.  Fateor,inqu>t,perpa£luinutiIcrcmifT3r  fortis  ,non  remittt 
pi^nus:vtpcrdonationcmutilercn)ittiiurpign',nondonacion:sinu- 
tilis,(ed  pa<^i  poceftate,q>  no  eft  inuiile,quauis  i^utiiidonationnnfu* 
Atquin^inquam ego,padtamrcmiflorium,iutiilaliadreip&cl^qaam ' 
dooatiolj  uirfr4MMtf.oeq^inrpectedJ.|,$,i.qujdqoSadtt  Bometaiia» 


384  *-De  PiGN.  :Et  Htp o t. 

fecl  Mntum  pretiutn  re.nduumcemiirumeft,pe[  literas  ad  emptorem 
{cnptas»  quae  paf6him  lemillbriam  in  (e  habeiit/£c,(iinremtffioQe 
*20odU  debiciprccti  joxc^lU.i.4.i.  j^/fr.  mod.pigtt,Jik.intfkf*StmaW' 
titccuitts  viremittiturpignus,  quod  in  eademrationedicemusinf»^ 
ftoinutili reraitTi,ine{tc  paftuin  vriIe,quo  foluarurpigrius.fiqu.Mein» 
Vtprxdiximus,quisc]uisdcbitumremutit,ctiam  pitjnus  rcs  nnttctc 
perconlir^neptiamvti.queintelligitur/.s.w^r.  t:^  ^.i.  ^u^.mod.pign, 
Jite.  HocMcem  eft.cbiucft  il./.i.  CMsemtjf.  ft^n.  'Licet  v.  adoerlA 
pro      5*  difputaripo/Iic»  qood  cumpignusiit  accelToriam ,  ctedi- 
tornonnifi  fub  couciitione  rcmif]]  dcb:ti,in  rcmillioncm  pignoris 
-confencirevoluillcuitclli^atur :      ii  debitum  Jii  fuoftatu6c  vigore 
^  nianet,pr.r(umituci&c  veUc,Ytpjgnusitbi.maQcat,quodprQfccurita(€ 
'  idel^icicft  obligacum.  £t  proHosiiadeoas inier vtcomque  calum inPl. 
i.§  I. Qu\h.  mcd.fign.folu.^ in  /.5.C.  de  fm.fij^n.  ^iuila  apparet  idoaot 
.^iuci fitatis  racio.  Accuciii  duje  filipciiorcs explicacionrs  nodum (atik 
•yCXpcdiunt, riaddancurauacidemfctibitad/ryyffii.  i7.§.i-<it';>rf//^.  vbi 
.drftinguitanrcmifliodcbiti  vicietur  ex  caufa.,  quacctiam  refpicrc  pi- 
jgnus,  YC  tunq  etiam  pjgnons  remtpio  pujla  (tt :  an  (ecu$?  Ponam  us  c;f 
.emplomipceKco.ni^e»^oti9C»ointercos4>n$l)ibpie(fc«^^^  non  re- 
miQio  pignoris,  quod  Bc  eicprefje  con  iunx.coniogi  lemiccere  poceftlL 
<t'ram.n.(i^ l.jul£nuL<.i\.Cod.  AdSC.  VeR.&C  prxtcreadonatiointcrcon- 
jugescx  fpeciali  prorfuscaufaprOhibic^cft,;^  nec  omnis  prohibica, 
.ied  mulcis  ca^ibus  valct :  lcd  ^  nec  jomiiimQdo  damnatur, vetum 
.morte^onatoriscooficmacor :  lca^u^^  vir  yxoci  ^ebimm  pignoca« 
titium  .remi(ent,pignuscirc  rcmiftum,  licetremiflio  dcbitiinutilis  H^, 
adHrmatur  juxca^.li.§.i.  Ouib.nipd.pigH.fo1t4.c]uod  &c.xemplumini/. 
J.j.Cod.  rff  rm./»i^n.proponuSaliccius:  Ijcetcafpccicsnon  i]tdtd.4.T. 
4.1.  Qmb.mod.ptgn.Jolu.  Sed  hxc.Titius  cum  vcndjdilfcr  prxdiura, 
accepca  parce  precii,  ^lteram  panem  ^  cefidoom.,  pro  quoiprum 
prxdiain  hypotheqeipfi  obligacom.ecac,-en^ori  ^on^cionis.caaaio- 
niinc.PofteaTi^asconui£hi«fiitcc9|piciliscni9inis,an^ 
admi(n,&:  proprereacx  conftitutionibus  principum  ,donatio  fiutrc- 
.cra6iata,/./>(>y/«fl/r4(i^«w.i5  J).<tf<ifl«rff.Pubhcatisprom4c  bonis ,  &  rc- 
uocata  donatione,firctts  quaTi  (ucccflbr  Jicii,il^qui  occupac  pijblicata 
bona,pro  portione  pc^ctidcMUido&^.cat^Epiiim 
h  ypothecanuDffid  contcaeomTapin.refpondet  >  quod  Ucec  donatio 
;mtttilis  iic,ameapig^aifi|ent(ibm 
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'   foribus  rcrum  pignorararuni,qu«reucrahl5erat«fuWkinte1figi 
5  Et hxc  dc  iiuitiiiuccpa£kidiCia»ngcncre  procc<iunr,'fiiirt.ex iivutil£ 
'^'Ufacicat.conuendonem»rtuc|p(^coaupiuonisgaa^  •  ' 

*]poneml>oi^B;iiM^^  j 

!  ■"■  non  foluirur:  auon  pro  regula  puto  inHubio  clTc  tcncnHumicx  /.  j.  (T. 
^.deremlff^.vitt  inurllisfitrcmilTIodebiti.iieciiberatu fitpignuj.-quod 

,  %cwiciUi,guibiu  ilM|R|itai^^ 
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De  remifpofie  ipjiut  pgnork. ' j^;.^» 
..  OhligaMhjfotheunuMfaQo}f[<))UHt^m, 

•  ^pgpmtradito,ohUgatio'tffojurtperfdSmit 
'TAmvideamasmodos,t|ui  dircdb  riintimmediat^inip(am  pignorii 
•Jrcmifl3oncm&  liberationcm.Ncnio  dubitat ,  per  Aquilianam  fti- 
^alacioiicin&  accepiiiatioDcm  pjgnoris  (^uoq^  oDligacionc  tolli  po(^ 
^  'lei^uoq^^fi^MM^ciUdQiaemtm 

xttok  oonftlcaijjpioccft  omig«io.'Se<fenici  cdftarolo* 
.3nmilWninone(Tc  ncc^Hum  :  ^  ficurnudo  corifcrifu  conftitui- 
;tur  ,  ita  tiuda  ^uoque  ronucntionc  'hypothcca  dilToluitur.  i. 
depmur.  Aitm.  'Lu  Cod.  hUrtmtfMn.ftgnor.  Xcde  huiusmodio. 
«iBamni^  ponimus,quibusies(BblifticliMefNil- 
''lliCBfidl^biSbboeceroquinfiqaid  praeterea«mph'us  fir  ,'iiiublDOlMiMb> 
■  i3lo  vtmaxim'^dire(9aficinipfamobhgacionc,  difloiuereeamtctani 
non  potcft.  Jtaque  pignotis  obligario  «ontra^Va  pcr  rradicionem, 
Yquomodoconfticuiturreaiis  concradu^)  per  padum  nudum  rcmit^ 
^^rium,ipro  vtiq;  jove  8ffloiiil«is|Niv^^6eS  wki  obda  conoendODe 
-  eft  hypotheca^nodo^iiijfcpiiftoeam  dtflbloiipfiflicbani- 

%  (illliiuill  «ftytfl  #^Vmmunii 


'gStf  DePigw.  EtHypot. 

cradit  cum^vtpaiUoantc  ciiKimits.non  ileanr  ,m» 

•tcr  quos  cft  S.iliccius,  qui  pcr  padtum  remifforiuui  tiebiri,  hypochcc* 
ipfo  jurc  diflolui  putcm:Atqj  it.ipoft  Accurftum      /.17.^.:  ./ir  pAfi». 
BMrt.lafon.&comnmnatrutcn,  8c  lalon  dc  confcnticnti  vet«rum  opini- 
onc,quodipro)urc  ita  tollarur  hyporheca,artcll;itur.  Vtmh-airlibcar 
quid  mmcntem  vcncrir  Ctfut.6^i-^.(quamuis luc  rolcat  fere U  mpcr 
^.irrircnugas)  qui /H</./.i7.^.x.(le^4<^^.hcct  cxprefstJ  rcmiila  lit  hypo- 
thcca,rn.nonnili  pcrcxceprionc  eamlihciaiacfle  conrcndunt:quo$ 
ianc.illc  locus  nihil  juuat,quivtmaxjmcde  pndtoremilforio  hypthccq 
accipiatur,(quod&  aliipurantjtamencxphi.irfpoflitjdc  cahiquopr- 
^noris  caula  rcs  finr  rradira:aut  cum  alus  quibnsdam,  de  pignoiis 
rcmifljonc  racira  ;  aur  diftingui  (  &:  id  ramcn  nimis  vidcatuu 
faperftiiiofum  )  cuut  Baldo  ,  inter  padUim  dc  noTi  petcndo  pt-- 
■gnorc,  &iiitcr  remiflTionem  pignoris.VcLiim  nihi!  vidco  quod  obftcr, 
quominusillelocus  intcllig.atuide  p.-^clo  remitiorioiiodebin  princi— 
"palis.quodin  foroillo  tit.intclligiturpcrpadl:um.i5«w5;)«/t7j</o  (cil.pe- 
cuniam.-i^ualc padlu ind.^.i. proponictir.Ncc mouet  Fabri  arg.  quod' 
padVum  confirmaium  jure  praetorio  nnn  poflit  nudo  pa^d  tolli.  Ec 
praetcrquamcnim,quod&padbapcr  Editibiilua  praetor  con^rmauiCr 
xcrpondco.obligationcs  quac  conllftunt  in  nudo  conlenfu,  Sc  ineo  & 
a |uie genuum  totam  luam  habentcflcntiam , iplo  juicctiam  per pa- 
<«lum  nudum  8c  nudti  conienfumtoiii.Etrubdadia^cnim  pcr  pa6lG&: 
4onirarii^conieni'umtotacncntiac6ucntiont5&obligationis,n6po- 
.teft  hcri.vt  obligatio  duret ,  ncq^  vtdiirct,nudaapprobatJo  jutispr^ 
-torii  hiccre  poteft.Cum  ( quod  a maiori  aigum.i-ortifTimum  cl^  )  ara- 
piiusnecjuriscmiiisnudaapprobatiididtaccre  poflir,  &i  conucutio' 
ncsetiamajurQciuiiiapprobatce  ,  &c  quacin  Fcrminisnudi  conienlus* 
(iibhftuur,perpa(^umnudum}p{b  jin:eto!iantur,velucicmptiodoca-' 
tio,&c.  rcbusadhucinrfgriSjquodiprcFiibcrc^TgiturfarMij&proba^ 
Xiic  fKr.Lj.S-adeo.tnpr.lJlvnus.  1-7  .%.paiini.x.vm.idm.l  dicmpftonc  i^.d» 
fAciu.U3,.mpr.der(fc.v(Md.^.vlt.lnj^.(^A.moi.t«lLcbl.l.i.c-'  i.C.QuAHil.  lic. 
fl«^«w/)f.rf</t.Qijainftaniiaarg.tlludFab.^c  Cuiac.cenuclhtur.  Etridi- 
<uluscftFaber,quinihiiiimiiecflVait,nectam(jnrationemdiftcrcnti;' 
.addudt:quam  rameafuppeditant  UfonofBart.  quod  pcrpa<Simi,dc 
.hypoihccaconftrtuatur  lus  in  re:  qua  de  cau(a  klon  rcprchcnditAcc^ 
^uidicitnalciciuilcm&naturalcmobligationcm.  (Er  Accurf,  enim 
idexuarg^meiuummouet^&veibo  iiuUif  lu  gcncie  accepto&prz- 
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liam  dbligationem  romprchitttcltr)cm"n  a<5bo  Sciuiana  frt  nwit-  icalis^ 
i^Bc  raatrowadeoobliganouem  nt>n  habcat.    Scdnimitura  icAcicn- 
Xii  AccucCSc  lalbnhiucuuvplcrUqucaliisfailuscll,  &  cuai  his  quo- 
ajuefabcr:  qnoniani,  vt  luprauon  lcn-.elmonuirous.a^kiohypocbe- 
xaria  non  nafcKur  ex  pado  propric  loquendo, icdexEdjAoraagis 
prxtoris,quihocd'(poruuiiiconftituic,virircs  data  auc  .obligata  pi- 
•gnoriciretjcrcditon adiio ia rcm darctur: conuentio  de pignorc  autc 
.nihilaliud fadt,qnam  vt  rcs  pignoriiit  obUgaita.quod  fup./.  3.C.  i.cx- 
phcauimus.  £t  ditfcrcntia: ita^i  ratio ifta-n  hil  raouccquoniam  |us  a- 
gendi  Edidiocft  tribuondapiactoris,fcdconucntioninudx*,obhgatio 
|pignoris,qua:h  pcrcontrauamconirenti6cmiicremifta,nihilfipcrcf- 
ieprotfus,nec  pcrfonalciuspoteft,nccrcalc.Porr6  pa<5i:utTi  pignoru 
jccmiflbrium  vclfitabfolutc  &:  fimplicitcrjvclnd  ccmpus.idq;  vei  me- 
diate.fi  padus  fit  ctcditor  dc  eon  petendo  pccuniara  intraannum  (de 
.quo  modo  folucndi  pignorisantccgimiis)  vcl  miircdiate,  fi  dc  hypo- 
rthccapadtusrit,mtrabicnniumnonpeiiequcnda:  vtcrquc  cafus  tra- 
c^kaiur  in  /. 5 .»» pr.  Quib.mod.ptgu.folu.  qucm  1  ocum  hic  obitcr  ex phcabi- 
iBius,quoniam  contorcara  habcc  fcntcntiam^&quemfufpicari  liccac, 
:illotismanibusaTnb.fui(retra4flacum&in.tcrpolatum.  Piko  hanc 
.ciuscflcfententiam:PignusrciViillodcb»coperpa£himdcnon  petcn- 
do,&  iplum  rcmiirum  intclligitar,fi  vidclicct  pa(Slum  fimphcitcr  &  in 
.rem  conccptum  rit,quaIeindubiopr£furaitur,atg./yi(;nr.8.    i.  Quib. 
wod.pign.folu.  Quod  li  padura  lic  in  pcrfonam  concepcum,vt  ne  a  lolo 
dcbitorcpetatut^quo  cafu  pctcre  hercs  potcft)  pignus  non  foluetur; 
qui illorum  verborum  eft lcniiis,K(/? qnis duJtpacium tmerpofitum effe^vt 
k perforunonpttatur.  Demdcllnon  (upcrdcbito,ied fupcr  hypochcca 
fit  conucntum.vt  oe  adcbitorc»pcnesqucmcum  crat,pcTacur,ibidem 
non  liberab  irur  pignus,fed  ft  idperuenerit  ad  alium  potfeirorcra^nce- 
gramancbicadio  credicori,quifenfus  videcur  illorumvcrborum,& 
quidftb»c^iclumefi,cHm  alius  bjpotbecjcm poJStdcbtt.  Quamuis  ifta  fentcniia 
non  vc  ccrca,  fed  vc  dubia  ib  1  pvoponatu  r:  Et  cnim  JCius  fua:  Tribon. 
dubitare  vidctur,an  hoc  a6tura  pr  Efumatur,&  magisco  inclinarc ,  vc 
prxfumatur  padrura  in  rcm,  vt  plane  ab hy potheca  difcedacur :  Ec ita 
<nimaccipio,quodfubiiciturjn  vers.  Sed^um  psSum.  vt  &  ab  hypo- 
thcca  dilccdatur  ,  nimirum  licet  ca  hirura  tit  apud  alium  :quam- 
uis  (ane  verba  ad  iftum  lenlum  cfticiendnm  iticoncinna  &  pe- 
oicincpu  cHc  videaucui:.    At^uch^iic  hypoc|i<;ca  ai  ipecie  di- 
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da.  Quo4aclpjgnusin(pccicaniner,cums  puflcffioncm  habcr  crc^ 
ditor,vrcunq;  contradlus  illc  rcilis  firjramcn  padkuai  hubei  cff  c.  dum: 
Etquiclcmfipadlum  fitdcnon  petf  ndapccuDja,ran^cn  pro  pjgiiore 
pctcndo  nafci  pignoratiriama^\joncm,rcrponruni  cJlin  l.foluum.u.S 
i.depi^n  ur/.&quanro  magisigitur,li  dircdlo  conucntu  lltjVta  pigno- 
rc  dikcdatur  >  in  quib.ustcrminis,&:  quomodocunqiie  ita  conucn- 
rum  5c  a(5lum  fir,  vt  difccdatur  a  pignorc  ,  nafci  pignoraritiamdire— 
ftam  a^honcm  ,  ict^oi\ihmc(iialigenona.S.rtrtto,Jepi^n9r.a(lioit^ 
Scd  an  ipfo  jufc  ita  loluinir  pignus  , .  an  cxceptionc  aur  icplica- 
tionc  opuscrit:  Pofteriushocvidcariu  rationiconiicnire  magis.cum 
pcrrraditioncpignus  hicfitcoftitutu^vt  proindc  cxccptio  pignoris,fii 
bbiiciarura(fliorupignerariti?,quimouerdchitor,icphcarioncpa<Si; 
&a<fliohypotKccaria,fifortcamiflapo(rcllionecam  cxerccatcjicoiior, . 
cxccptione  pacli  fit  repcUcnda.  Videotamcn  Bartoluni  aliter  lcntirc 
inl.feitbt.  17.  ^ii.  rf^p4<f?.  vbicxiftimat  ,  quod.ctiamhoccafuipfo  jurc 
libcratumfitpignus,cxhacrarionc,quaetiamfupravfifumus  ,  quodi 
traditio  admducendam  aut  inrendcndam  pig^oris  obligationcro,aut  i 
produccndam  a^ioncm  oibil  operctucln  quam  fanc  opmionem  jam  > 
( Sc  farcbor  iug«nuc.mc  hac  in  rc  in  Notis  ^animad.  adTrcutl.^ir^^. 
tb.  9,  crrailc)  (uni  procli.uior.quoniaUnc  pignorisobli^tio  coaArra?r 
ituriiuda5<fQlacojiuentione,/.i.i«pr.<if/)»g«.»t<*.  8c  quod  traditioac— 
ccdit,noninrcndirobligarioncm  pignoris,(cdtantumfacii,  vtranto 
ccrrius  fit  cautum  crcditori. Neq;  huic arg.  latisfacir,  quod ex  Fulgc- 
rjoreponir?>Jf(j«c,/>.^^.w.j.w.3j.(vtapparcarfortephuesfenfi(Iccontrai 
Bart.qiicm^Ne-guz/ibidcmvtfibicontiariumalkgat  )  quod  con- 
fcniii  nudopcrficiaturficvenditio.Sctamcn  tcadicionc  UtUjnudo  co-» 
fcnfii  aiitnuda  coniientionecirrarcirotradirioncipio  juic  dillblui  ea . 
Bonpunir.  Eftemm  nimismaDife(lainrccvrrumq;ca(um  didcrenris. 
rario.quod  nimirum  cxyenditionc  oblig-^rio  tantu.perfonaJis  naici-- 
tur,&  fecuratradirio  opcraturplanenouumcrtcttunv&aurdominiu  : 
autcondttionemvfucapienditransfcrrjinquarp.idhimnudu  opcraii, 
&ca,ipfi)  jurcnonpor«fldinolucre:arqujnptr(*olauiconucntioncm 
dcpignoiccteditor  jusiarcconfcquirur,  inquo  criam  rora  cnenria 
p=gnoris,quantumadcccdirorem,confi{lir  ,  cui  nihii  addit  ttaditio, 
necnouum  jusponiccrcdirori,fed  ranruro  tnbuirponcflionem;nihil 
inqua addir,quod  ad  jus  pignoEi$,cereroquin  habcr  pofieflio  alios  & 
|?ropno9cflcilus,4cquib.egimus/.5.£chictainenommnoob(Urc  vi- 
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dctur/.yifi6/.i7.§.z.</<r/»4<?.qu<jpcrexcepnoncfnaitcolIi  hypothccam. 
Bc,  ii  n. etum  {rac^tca  rc  padbum difToluit iplo  jurc  pignus>iti(lcmq-,  ici 
operacui  padlum  nuLluclcn6petendopccuniani,vcrup.cxSalic.dir- 
p,utauiiTius,qi)otandcmca(u(encentixilii&cxteptioniericlocu5?  Ec 
vccunq-,  fanccdueneio  nuda  pariac  obligationc  pignoris,  tamen  poft- 
^uatnplacuicrcmcradi,  &  pro  hoc  roodo  induccndx  obligationis 
ipeciaiis  concca^us  reccpcuscft,hoc  cafu  non  per  conuentipnem  nu- 
dam,(cd  per  craduionecvidetur  obligi^tio pigijoris  conftimi ,  qu^  (en- 
tencia  mihi  tutiorvidetur.  P6rtatJuod  diximus  fup.frf.^rxf .  de  paAo 
remidbriodcbitijopprtcrcid  regulariter  vtilecllc,  fi  dcbcac  diflolui 
pignus:  idem  & hucrepetendum  eft.Inutiie  enim  pa^um rcgulariter ' 
nihil  operatur  Itaq^fi  pupillus  v.c. rcraittac  pign',inucilis eft  remiflrio 
Idcm  cft  in  fiiUof.&  l'cruo,de  quibus  ml.Jicut,i.^.4npactfct.yQutb.mod. 
^^f./o/tf.LiccccnimhabeancCfvliberam  peailiiadininiftraiioncm.tn». 
remitterenihil  pofliint,idenim  habetfpecic  don.tcicnis.  Additurin- 
di.^^.$.Seddi'andttmefi,poj[econadereyJipreti54Ciiptme.^tiiu{i^^ 
niam  hoc  ipfo  ncg4tur,cos  pofte  piciici,na  ci,ui  prerifi  accipic,is  pzCto 
nihil  remirciCjfcd  vendicauc  permucac.idqicuidentiuseft,  Ciproadtone 
cumvulg.  leg3^mus,pro  quoin  Flor.  cHypropdHione:  quod  vcrumq-,ca- 
naen  eodcm  cedic.Ec  forcallis  huic  quoq^ loco  manum  admouic  Trib. 
fitcft  (ane  valdc  infolica  phcafu  tllaini.i./  'i.ion(edcrepo^ey\A&^,p3iC\(c\ 
dcpign.cemiccendo.P^ocuracorquoq-,remictefe  pignus  non  poceft: 
mli  l*u  in  rem  luam  d.  l.JicHt.  8.1.  Quib.mod.ptgn  folu.zm  habcac  fpecialc- 
maadacura./.y.  S.i  eod,  ttt. . 

e  A  ?.  vii: 

Vc  tdcita  remifftorfe pignoru. 

Xi  Cur  ptrtuifiio  altenjtunit  tnducat  remtfionem  ptgnorkf ' 

t:  CaftsqHibuffoLtfiieneianocetcreditori. 

) . .  An fubfcrtbens  tnjhumento  eo  contenta  dpprobart  ftitAtur'>. 

4.  Deconftnfiittmporelmit.itoomodo. 

QutdftAliendtiononfueritfecuta. 

6.  De  Itmttato  ionfenfu  ad  certam  fummam .  •  ** 

7;  Deconfenfutnvenditionempartit.  * 

8;.  Adi,%.%.j^defolut.ptfft. 

p\Ixinius  dexemiftione  pignoris  cx|>,sefta,  &qu«firper  conuen<^'- 

Ccc  5.  tionem- 
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1  ai9iiemexpre(fam.Tjtckaj»^e4(»M  ^ 
^1|eB^aoiiitfitfiliiii|iiliii^^  ktffctLiiwm^pignoiw^^jitfiBI,  t 

I  ^^.jfffiM.  nobtsquoq.paul^latiiisagendumcil.  Racio  huiusfiimpro- 
oabiUsiftaeflevidecur.quoddcbitorceucionuniis,  ahas  rcmpigno-  *  ' 
iataiB.ireadere.Qc^o modo  aUenaccj^^Loaiiiuum.uiaJjiUiB  putcft  * 

iairvtyglWtitmi<iilBLfiwHMiecc  craqicac  hojc  akfil^:«isai«^^  ; 

4yttoridfuo jurepofnr.inconfultb creditorC)!! huiusc6(cniu«^|fiae44^  ^i' 
tationiscftjVtaliquid  vltraoperctiir.,&  vc  vidcltcer  fine  onceejScUbef- 
■mm  in  emp^ocem  v<c.donnniuin  cransea^. .  Ec m hanc rcm,quod pi-  < 

fct<nte&remimtttenon  itgnificanc ,  velqttodlbiaiaeotiauimciaCy^'' 
.-  quodopiisritiemifiioncexprefla,Cinquibus  terministantomin'<i^«'  •  *** 
.  ^ittoi  eft}  lcd  quod  per  contenfatn  dc  alien.iu  io  piAouscenieatu^^S^ 

!fBC«idit>etere€redicorei«fa(to  mmm    '•  ^ 

aUenacuse^.  Conieorus  aateoircqdirim^aec  rumck^^qaQ^cEediuH:  '  . 

fciuit.rem  pignoratam  alienaci,/.8.|  .ffp»  vMlerMra^. 

^pea^  n. vc  oi^ibcat  autcoAtradicac  oc^^jDi^ceilauum  cft i4|aQnit  .. 

J'9t  iriiLiiijpjwitricej^jlfeO»  €^iMi^icoroj|^ji>d&|»ijM^  poflc 

nacoatraqucrncuoqaepoAeflQMnkfibiJii^  ptaelerciai 
-quodlpeEarc^oiCcJi^ebitorem  {jbluturum  pccuniam  &:  [lignusUbcrar  ij-i 
turonv:  vt  proindc  in  Jiac  aiatei;ia iisAcnsj^ro  conlcuticntcnonpoi%^*,\' 
t  haberi.  Qi^oditarc^i;^u9rob^«^i<*!^^  ■ 

^  .Ibieoaa  &pacicpafai:ic,np^tii9ffoiep|(^  Kabf yut.  Vo%^lijiS    ^  :* 
dicorrdacri(iemaaipi£|i|%caiiii|^^^  ' 

w ^tdopiex  e{t,tum  fauoi; liDcnaxis,mm  quod  tes  ptgnorata  ctiaminuit*  * 

^  .cxrajkore alienaii jpoccft  ,  cum  mcegrumiusmancatcreditori 
.qw>sainqjpofle(taJ^s:i«4ipctt^^ 

-  ^!|^nari4K|inHleo  eo  «i|»jd|eifikm 

■-  Jui  ^i^|upi|Ib,^  pi^qzisrhie^  rc  non  pote  ft.Et  cccd  itore-<2pDtradif-- 
*Ccntc  autignorantemannmi({nsdefa<fto,liberrK)ncfl5«tiM:.|u..C.  di 
'  fem^pizoJat.E.t  qaod  tn  l.fiutproponu.^^C.efid. cGcditor in  mar^uaitiills^ 
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»ion  a.  infeti  neccflicatcmiquafi  fola  fcicntia  noivfijfficiaf.MUt  ibi  con- 
lcnfus  opponuur  ignoiantijr.-qiiarpohta  manumifliocftnuHa.Etma- 
nuniiflio  qiiirfcm  no  cftalienjtio/cdcitamcnhadlcnusrimilisjquod 
fcsexitcxdominio  dcbitoriSyVt  non  malcmtctcxccptioncshocrcfc- 
mur.  AUaeftcxceptio.fouotc  Hici.dquoii  hypothecasdiftrahi  icianc 
crcdiroies/ibi  piaiiuditantA  pofleflorib.  conttoucrliam  moucie  no' 
pofllint,fuxr.i  l.Ji  hypoth.S.C.(k  retntf.pign.  Tertia  cxccptio  cft/i  publica^, 
programate  dcnuntiata  fuerit  vcnditio,)uxt<i  LfK0.6,dertm.pig  Qi^artaJ^ 
k  crcdicort.icucritfic  non  contiadix«rif,aninio  fxauduIentovtdctipc-V 
ret  cmptorem,/^ fifie.^.C.adSC.Vell.Mrg.l.iNulier.ii.C.de diiir.pign.  Addit 
itehanc«xccptioncmN*^i../>.(S.  w.i.w.ij^.  flleruus  pignotatus  dona- 
rusfucritEcclcrije,  QijTmnonptobo,quianon  piobaturf*         Si  '' 
firuttsfcteiK€,Cd€Eptf.&Cler.c[iix dcfumpta eft CAfN.  12}  cap.17.8i loqui-j^ 
turdeicruo,  qui  domino  lcicntc  iactisiniwacur. Etabutitui  Ncguz.'^ 
arg.  a  libcrtate  ad  piam  catifam :  non  bene n.  ita  infctcut :  (eiuus  obli- 
gatus  ercditorc  fcicntc  manumifliisfitlibcr^&pignorisjus  iemi(iile 
ccn(cturcrcditor:Ergofiiacc(et«rrcmiiifle)us  luum  ,  filticnte  ipio 
ieruus  Ecclefu;  fueiitdonat':^^ ita infertuf  n.adiiierfls : & in  his  qus 
fingulariterrcccprafuntpr^ccrrcgulahuiusmodiillationi*  no  vaicntr 
Scd  vt  co  rcdeamus.proccdit  quoddc  confcnfu  crcditorisdixim*, 
nonin  vcnditione  cancum,(edinaliisetiaaiicnauonisfpccicb^»veluti 
m  icgato  /.  8 .  §  .vendit.  1  r .  Q«i6.  med.ptgH.folu:  i tcm que  in  donat.  argHtn. 
d.l.i.'^  ^^^///tij.dotisdationcr/.^.ij.cocjucpcrtinet/. Lttfi«y./M fin.eod. 
nr.  vbiconienllt  vxor,  vr  priedia  pro  dotc  obligata  (liixcommuniil 
marito  in  dotem  darentur:iicet aliquid  ibi  (irciat  quod  hiia  cft.  Porro 
idcm  cft  in  pcrmutationc,&  in  foiutu  darione,  Sc  qnacunqj  alienatio- 
nis  ipcGic^quoniam  r.itio  ead^m  vbiq;  miiitac.  Ergo  C\  conlenri.it  alrc 
nationi.libeMtnm  etitprgnus,  &  hxc  vidci.  (i  conlcnicncrtmplicitcr, 
iccus  fi  dixeiir  (c  conientire  filua  pignoriscau(a,icaenini  libcratur 
ipi^nus.l.fi  debitor.  4^.^.1.  Qptb.  mod.pfgn.  fblu  Dices  ita  huftrancam 
futuram  rcquififioncm  dcbitoris  •  Aut  tatcbtjr  hoc  ,  &:cjUod  tbr- 
fcputabat&lperalwrdcbiror,eredi(orcm  (impliciier  confeniitrum; 
autquodhoncftius  volueht  agcre  debirot.ne  contrabonam  iidcm 
ouid  faccrc,  &  clam  aticnando  conditioncm  creditoris ,  dcteriorei» 
ncere  vidcrctur  :  quandoquidem  &  qui  rem  mobilcm  in  (pc- 
cie  nexam  alrcnat ,  ignoranre  creditorc  ,  fuiram  committcrc  dici- 
Uif  LSiif.  66.  in  fr.  de  furtk,    Siac  auccm  conlenuai  imcio  crcdi- 
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r:tor,riuc  poftratum  habcat.idemeft,»/./.^.^.!.  QHib.  mod.p'ign,folu.'J<i9-' 
••.'auc  (cmpcrexprclVjs  conlcnliis  dc  alicnando  n^ctilaviui  cl\,  (cd  Tuf- 
.ncitaliquandoSctacitus,  quo  ictcrri  pollint  ca(i»s  quos  rctulimuv 
'paul6antc  exl.  6.  &  3.  Cod.dc  rennf  ftgn.  heniqnc  cafus  qui  cA  in  i. 
.  Tttm.^ .  D.eoi  vbi  duo  cicditorcs  rcm  libi  ubligatam  fimul  a  dcbito- 
•rccmcrunt,etcnim  finguUcmcndarcm  pignoratam  &  fimul,conlcn- 
.  fum  dc  alicnando  tacii^  prxbutflc  ccnfentarj^odemquc  pcrtinct  c6- 
'  .lcnrus  faftis,  vcl  pcc  courcqucntiam  .&  obliquum  dccUratus :  fi  in- 
^ftrumcnto  fuipcralicnationc  rciconfcfto  crcditorfubfcripfcrit.t<,/.8. 
.i^.non Ttdetur.  15.        .§ .1  ex  quoTamcn  mtcrri  m  gcncrc non potcft, 
*  ^uodidfcmpcr  &inquibuscunquccafibusnoceat  fubfcribcnti ;  cu- 
iuscontrariumprobaturcx  /.G4iitf.39.</«/>f^»w<5.& nimirum intcteft, 
ifannihilprxtcrcainftrumcnto,cui  quisfublcripfit,conrincatur ;  &  an 
aliacauIaCc  finisfttbfcriptionis,  quam  approbatio  contcntorum  ai- 
legaii  poffit:  Itcm.in  quis  contradiftio»»ciuapotucritaftum  impcdi 
?,rcnccne?  An  quisanuTJoapprobandiaftum.&inftcumentum  ,  an 


.  pro  folcmnitatc  tantum  fublcripfcrit,  vt  in  </./.  59.  &  omnino  ad  hanc 
►  rcm facit,  an  fucrit fubfcribcntis  ,'inftruraentum  lcgcre  &  cius  con- 
i,.  tenca,an  non :  ex  quofarrHturdccidcndi  r^uo  Jdd.l.itf.dcpign.a{l.eK' 
nim  \hi  agitut  de  fiibfcriptionc  tcftamenri,&  quiclcmfolemnis,  qood 
nudc  fublcribendum  &:  lignandum  ortcriur  fii  cxhjbctur  telhbus ,  vt 
proindc  tcftis  nihil  fibi  fubfcribendo  &  fignado  prxiudicare  poflTK.-Sc 
omnino  fubfcripriotcftis  tantum  ad  lolcmnitatem  &c  formalitatcro 
pctiinct,non  ad  matcrialia;dc  qua  cc(neccnim  cft  huius  Ipci  id  plcni- 
usexfequi)  v.Dd.tnd.l.Gains.depign.aiHonc-.ScAddeUj^.^.^.  i.  Qwih, 
mod.ptgn.folu.  l.jideiujfor.  16.^.1.  inf.dt  pigri, 

lam  plcnios  &  larius  vidcanius,qu4lem  confenfum  &  alienatio- 
ncmcflcoporteatvtpignuslibcrctur.At  i.ficonfcnfus  fittempotcli- 
mitatus,oponct  vtalicnariofiatintratcmpus  prxfcriptu  abipfocrc- 
ditorc-.cctcroquin  jus  manetintegrum  creditori  d.l.%.  S  penUlt.  Qu^. 
wio</./)igii.yo/«.&cnim,vt  vulg6dicitur,hmitatacaufalimitatum  parit 
efFcdkum.z.ficonfcnfushabeatmodujOportctvt  comodo  iUeneiut, 
in  qucm  crcditor  confcnfit,non alio,nifi crcditori  hic  modus  fit  vcili- 
or,5£  in  quam facilius  confenfurus  prar furoatur.  'Hinc,"fi  in  vendjtio- 
ncm  confcnfitcrcdicor,&  rcm  donautt  debitor,pignoris  caufaintegnt 
manct.Quodficumdonare  pcrmifilTet  creditor,  dcbitor  yendidir, 
libcutUBi  cft  pignus  i.  L  S.  §.  Stdji.iy  Ratiocft  iilaquam  mod^ 


.  ^tamiltfadiitainmyenilitionerofacilms  intclligicar<£Diile&(anu  *cii9> 

adiror,quippequirperarepotcft,&  vidctiiretiam  hocfpeiiire,  exprc- 
..fH|reda£ko»ex  pignorara  rc  vcndiialibuii  ia{.isfadum,tax:itc4n^iiam, 
Soc  rpedaieyidciurctedirocjiamfiid  exprclTcfucritadie^lan^i.vtex 
^a^do  pTasooeiUton<iitMlicret,^ttAim  facncquodefti^iii!l|.c^le 
^Hfeqa«ftioi>em.'&irttmitidem,  quo^  ibidem^iddiair,  H  pemtilc^iic 
^crcrlirorvendercpolfitin  doTcmdari flqiuJcm  parcrdotcm  dansii- 
lixvclpro  hlia,aihil  confcquiturex  quo  pecuniam  polfic  &debitum 
sibiuecc credicori.^JBt  JCtusiCotantum idadijcicvcdoceac, uon  vidcri 
^eomdonafe,  qaiindoce«^,&  moindcproinjflarwiidirioneeKdti* 
j&m  qoiciefn  efle.donattoaem,  (ecl  non  in  docem  daciooefflj^iub  co- 
,  ce/fione-venditioniSjComprchendiqucmlibeT  modura  CCMMfeiendi 
!  titulo  oncrofo  Exquo  limul  &hocapparcc,rationcm  dc  prcrio  quac 
.  inicio         proponicur,  claudicare,  quoniam  ^uiin  dotcl»  dac,iml- 
>lora  acpipit  pretium:  Prxccfea  qttod(iiximfis,eoro  cui  donare  permiP 
^mei(,cttiio  magisvendece  ^iofle.limicacnciajlll.  i^.iiUiintaiftt 
}4ecc«pe.tronx,flckmiic;idonarecredrtor  peimiierit.  Ex  quo  notan» 
dum  eft  obicer,  confiderarihic  interclle  credicorijj^ui  bcncficij  qua- 
.fidebitoxenftiipcmodoadquirercfibivoluedt.  •-  "' 

Vrerciumieqiufitumv&quodaditmplicefiiJ&at» 
tibaGmpf^Btm^lA  concadayendiiiaiwl  aliemitio.fic  aAtffiSl^Aiif 
$ieitcoquif^aluamanetptgiM>d$.cauiMi»^8.§;/?F«ii*^  fiuevo- 
■  luntare  dcbiroris  alicnario  non lcquatur ,  fiuc  jure impcdiatur  t.Ji  de- 
hitor./^.^.vlt.b.t.  Sed&fcri6remalienatamc(rcopoccct,  nonfimu- 
;  lat^  Sc  colpKm  lantum  elle  quz^nuni^  /.  8^  §  .fuffrMcmm  7.  Simula- 
.taanceflHreadvior^ccdofqacfiiusprctiimicw  poftalitoacionera- 
;  fedam  niQx  res  ad  debicorcm  rcdierit,&,vt  habcnc  verba    § . 7 .  fi  re- 
•poffidcat  rcmalicnatamdcbitor.  Adcoqucinhis  tcrminis  ,ficredi- 
toriagcntiSeruiana,  obijdatur  cxccptio  ,  quod  in  pignoiis  alicna- 
ttoneniconfenfeTic,«a.excepcioreplicationefinutbtzalicnauonis  e- 
:Jidetur,</.§.7.ftfj?».EteftimKamitncantam«rxrumpcio,  contra  qul 
■dmittitivprobacio ,  quod  debitor  bona^de  vem  vcndidcrir ,  quas 
ex  caufanouaadeumredierit,ir^.  /. 8. 7.  veluti  li  ibiplb  em« 
ptorcveleiusfuccedorcrem  rcdemerit,yel  cmptori  ipfe  hcres  exti- 
ceric.    His  cnim  cafibus  obiigatio  pignocis  fcmcl.cx(it]da  non  re- 
ftitottor.  £rhoccx/.v/^.CMf.«Mref^i^.;ampliatur,procedcrceciam(i 
Vciedlmf^ftfaUeaflKioiiicoiiienjity 

:Ddd^  iiifiiaA 
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in  quamliccr  vcmanr  futura ,  non  t  \mcn  \ cniui.r ,  qux  f^tncl  con^n- 
(u  crcditoris  cx  bonis  deb itoris cxitt unt,Iicet  portca  mi fus  in  cius do- 
rauinim  pcruencrint.  Quod  (inK  tacit  rationcm  dubitandi ;  fcd  lufti- 
nianr.shacrationedcculcndimotusfuii.ciuod  cicditoiis  irlius  pcr- 
miflu  rcs  cx  bonis  dcbiioris  cxi)t .  qux-  {HomUc  intcr  ics  poAca  cjua^fi- 
us  dcbitori  non  comprchcnditur:  contrai^uam  rationcni  parum,iro6' 
nihil  ^acit objcaio  Accurhi  in  dut.l.yU.  quam  &  dupondius  flicilc  rc- 
mouent.Porr6vi.rJrful./.8.§.7.  hocaddamus ,  non  cft  ncccflura  vtf 
€OcafucumAccurfioponamus,p.i<aumlUiirc,  vc  dc  prctio pccunia 

Cicduon(oluatur:HoccnimpolKo,ijiioiurcar:hofaluamancrct,ncc 
scphcaiionc  opus  clTct ,  penndc  ac  li  lub  condit-ionc  pignus  fui.^ct  rc- 
Hiillutn,  ^rg.  l.4,.^A.mjin.ecti.  tu.  F.t  vcrba,  MnipecuHufoluta  twn  fit.  qu* 
icfcllerunt  Accurlmra ,  non  ctftciunt ,  quod  itapaaum  fnerit,rcd  hoc 
taltem  ,quod  debitor poftca  m  mora  tiicrit ,  cx  quoaugrtur  liifpicio 
m  fraudcm  ^&c  coloie  qua-fito  aiicnationcm  faifkam  fmdc ,  idqi  vcllc 
yidcmxK^cib^.trAmLu^Mlpr^em  tcwpm  ,  c^o^  ticbiter  tantum  ad 
rempus  &c  momcntance  polIclfKjneu^nansterrc  vducnt.mox  eam 
recupcratuius.qua  criicCiuraceHinre  cclfabit  IU  ilHus  ^decifio.Porr^ 
eu  hausnollaHireiligatur^ncevinculu  pignons  icftituatur,fidfbitor 
empton ,  vel  ali,  m  qucm  rcm  alienauicextiicrit  Ikics  ,  idcra  quoquc 
&magisobtiiKbit,  li  v.  c.  empior  cxtitenEhcrcsdcbiton.  quaipf» 
«amcn  in  rcfraudcm  poirc.idmirti,  apparet  exl.%.%.iHud.'i.  vbitrada- 
furhiccalus.Eti..iitJCtus,miquumcflc-,vtvmdieaiccrcdkorrcpof- 
fu aMauio  .qurrcm  iituIocmtionis,q«ifucGeflIcHicmamcctftit,  & 
itanonqualicrcsobcinct&pc^dct.  i.additiniquilTimumeire,  Cqu» 
kipcriauuus,  ri^^-cdcnripolitiuo,;w/«^«/m,qaaliopponitur )  ludifi- 
«ari  crct.-to:  ein  ncpccumam  rccipiat  a  polTcflorccum  Titij  dcbitori» 

(malmi,/ir;m)hausincarcvcrlarctur;quiacnim,f»alienationcfa- 
tlamox  I  muwnllituitMxuium  hcredcm,  vt  m  fiaudcm  creditoris 
risliberapcnescum  fitquieahas  ad  hcredemcum  onere  pcrucniirct^ 
Et  hic  tamcn,  vicunquc  Titius  non  (atis  bona  hdccgrrit,  fi  tamcr» 
Miuivis  (quod  ponendum  putoj  fraudcm  non  pacricjpaacnc  ,  &C 
fcmcim.im  luo  crediron  oblig.iuerit,  crcditor  prior  Titij  qui  con- 
lcnhtoblig.uKini ,  (i  agatSeruiana,exccptioncrcpcIljtur  dia.l.%. 
Qupdfi.  9.  H.TC  dixmnis  occalione  tertj;  requifici ,  quod  oportcat 
lccutain  verc cflc-  alicnationcm ,  &  vtiquc  in  eo rcm c Hc ,  vt  a dcbito- 
ic  rcsauocan  poflit ,  &ci  vly  volucut  alter ,  uadcndi  ncccflitas  iix- 

cumbac 


«irrfbaejvttfatemtesomnino  &j«m  tmc!irafit,iQecdltlfoAi6ft./.9.|C 
fidehttvr.  Outh.mod.fii^n.fjlu.  <]uodco  percinec,vcrein,>^«vendicft 
,4ed  necdum  ci;a,dua  cit,  ci^dicoi  vmdicace  non  poffic.  Quid^fes-crai- 
«lita,  poftm^ibtnfiienCfPtttoteftitBi  pignus  perAfiNtfirtfeiQfWy^ 

iiiiiifrif  iiilTr|iii  III       tnitTnn  ffi  1  i  iiiiiiiitthi1ip|t|j||| 

tionts.HcccwiBiDieft  (encenciaJCri:  dcut  vbtjvte&ocredicoirvetti* 
diditrem  pignoratim ,  rc»1hibitioncfa(fta,  domintum  rcftittticur  de- 
l>icoci,atque  liveadtcio  U<tUnonfui(1cc:ica  quoque,vbidcbitor  con> 
leofu  ctedicons  tem  veiMiidicearedhtbicaiuep^onsredireccedico- 
tt.  Erluiiceiiiaai ,  nkacao  confeiriaAfcclla»  eft  i  «emKttooe,  pi* 
|g|iiltiiitegcummanetii£F.'/.ioJ«^n«r.  opoctet-eniinrem  cum«jEredi| 
•translatam  efTc,  &  tam  dcmum  juKta^Wf.  C  Qt/trespfgn.  6c  ca  q«a» 
|>auio ante  diKimus,redit  libcra  ad debitorcm,!!  cx  m ma  cauG ad  c«m 
^ruencrac.  £chincporc6  eft,vcltdcbu:or.,  qui  veaciidic,  cum  noliec 
imdeiie^««Beiefaefkcofi^emnaciieviH<fem  hr/uspignonsilaliift 
dIaQMffr,^,(i  aiicer  diceremus ,  faole  frnudem  coiuminircidcb»- 
•tor poflcc .contra l.^.6.&  j.h. r  Ex  quo fimdamcnto fl lcgararius rc- 
,'pudiecrem^quam  crcditor  lcgcirefKTinirir,  pignoi»s;us  manct  inte- 
^Umm^Z.^.veaditwuf  1 1.  vi:u diuriucomiakiccic pi^nus^quodcameii 
jpoitwiaftatirritomftfiec  «^aoniam  kpco  tcp«diacopetiiule  «ft ,  ac 
'  jFi^UegaRinftiiflct,  vtique  cum<iomtiiiiimniiiioinodomhisce»- 
yiMitisd  tcftacore  yel  hercde  diiccileiit,  nec  adeo  e#e^m  lubuerfc 
Con(enrascreditori$  ,  aut  intentio  dcbiroris,  {eqiiicurex  pixdi<fVi$, 
^juod  pignus  Bumquamfuent hnicumida;c de  tnbus rcquifins.^Qui- 6 
"l^ti^deqiaciism^ddi  limicafi^^A^^      ad  rercam  firnimistn: 

f^(o<r£»D  fi  infniiiiiiiiiii .  iiiiioiSP^riiiHewaicof. 

%iM»can'ven«i«nrypignus  maneac  mteffbail$4.  QuoAfi  1 4.^«^l|iliftq|l 

Vt fup.  artjgimus , ea mcntc &  fpc^vc  fibie;t  precio fatis  har ,  prrfiitA^»  • 
tur  crcditocconlcnticcitaq  le  ii  plurisvcndidcricdcbicor,  rcdlclibe- 
racumeftpignus^.^.  i4.j/;7iM.  quoniamhoc vtiliuseftcreduori.  £c 
^  cainenexpcdiim  atfhim  hociit,  ws  pieBo  debi^^ 
■ditoit  ♦^tcnnqae  hoc^Tpe&^ieikttteditor,  vemltttotamcnnec  irrita 
eriT,nccrcftitucrurpignas,  q«:iimimuis  poftca  non  fucrir  c\r  Jirori 
fohira  pccunia.    Et  cKprclIa  cnim  conucnticmcopuseft.qnau  non 
raro  intcrucnrtiecoiligipotcll,«xiic?.i.5.  inprimtscx  §.r«/iM<.  lo.  vw 
cus  prjcfcfibittanccaocelaw^mredifor,  -qui  io'4lblidKn)8snT 
't,cauerifibifiiciatadebi«Mc,  pecuniam  iiifolatacx  prctio.la 
|t|pirifYf"tHi*"*nii4f"ni  |fi)ri^«»'«^^r'^  t«inin«ftyQuod 
ia'      %  Dda   *  iuxis 
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juriseftintotoquoad  totum  &c.Sccundamquam  liccbit,  vt  crcJi-- 
torconrenci.uinpaitcm,  vtaltciamancatobligara  quifcntcntia  cft 
l.fiionfenftt  7  §  /xtm.  Qmb. niod.  ftgn'.  fotu.    Qu i  tamcn  locus  vidcatur 
a  f  libunjano intcrpolatus.  Ait  jCtus.Cfimociois  cft  )  fi  conucnc- 
riidc  partc  pro  indiuHo  alienandapaiumrulniluci :  Parscnim  pro 
diuiLo rcucranon paais,  fcd totius li.^bet rationcm  iniii  irafrumlo- 
cumcxpliccsquodpollithocagijvelvtparsproindiuiro  vcncat ,  vcl 
vt  totms  fLindits  obl:gatus  in  lolidum  ,diftinguatur  prius  inpartcs 
prodiuifo  ,  &:  vna  ex  his  alicnctur,  in  alteraautcnipigniis  mancat.*' 
cfiod  cieditoric  ft  cofiimodius:  quoniam  vbi  pais  pro  tndiuifo  pigno- 
[1  cftjdiutlionc  poil^.ida,  pigpus  in  vtraquc  parrc  pro  indtuifo  hderec, 
vtfap.dixinnis^tx/.?.  Qnipotior.SLpwbaiutcxd.l.j,  §.Wf.  Qktl/.med. 
fi^n.folu..Aitpotio]Cnisu\d.l.7.ji.pen.fir€scmaesly(ju£  venit.  Vticu- 
inceitarcsvemtcnon  poicft,  &i  tradationi  huic  dccdiifcnfu  inalie- 
DatiO>iem,nonnTliinhypothccarpcciali,  &  rc  lingulaii  iocus  tflc 
pott  It :  ficut  nec  I.itis  capio,  quod  vclmtfcqucntiarvtrba  ,deaUerap4r' 
tnimnoagiopomre.  Quidcninicft^^iwf/©?  Quod  fi  enim  confcnfus 
partem  viuui  tantuin  adficit,.  pro  alrcra  parte  fcmpcr  rcdlc  agctur.- 
Aut  anintcliigimus ,  pioaltcra  parte  (eoilmi,&  fola  poflcagerecrcdi- 
torcRi  ?  Iftaqiudem  (cntcncia,  nifi  ponasfundum  prjusdiuifum,&in 
pattem  pro  diuifo.  dircdumcfle  confenfum,faIfa  fucrir.pcrd.  /.}.  Qui 
fouor. &t.i.S  ficonuenfrit.y &d.l.-j.%.vlt.  Quib.moiC.pign.folu.  Quaeloca 
docent,fi  pats  proindiuilo  obligata  fit,diuifionc  poftca  fa^iia,  fingu- 
gulatnmpariiumlingulaspartespignoritencri,  6(  proindc  fi  pancs 
ad  diucifos  poflcflbres  pciucncrnu  ,non  poflecredttorcmpartcm  v- 
jnm  a  poflcUore  vno  vrndicarc  lcd  cuiiiiquc  partis  partem  afingulis 
poflcfluribus  vindicarccum  oportercExquo  vidoturdepcnderedc- 
*  cilia/.8.§.yi/>/«r«.4. hj.  Si  plurcs  fundum,qucm  pro  indtuifo  poflldc- 
bant,pignori dcdcrint  ,&  crediror cum  vnopacifcatur  ,nc  fundus  pi^ 
gnorriit,&:hic  poftea  tuni  fandum  polTidcat,  )uxta</.  ^.4.  non  rcpcl- 
lit  agcntem  creditorcm  a  Toto,  vt ait  jCtus,  fcd ,  vt notac  Accuif.  re- 
pelliteumapartc.  Scdid  fotic  ininusdignum  vtdcatur  dubit.irione 
JCti,&:tcntauetitquis,neca  totorepclliiftumcrcdirorcm,&quodci 
poflcflor  tonim  funJum  tcfticuere  cogatur :  fortaili<t,quia  pars  pro  in- 
Jiuifo  non  recipit feparationem:  &  cum,vbi  pars foci)  vnius  cft  obli- 
gata,eiiam  diuilionc  fa^a,pars  quiead  altcrum  pcrucnit,pro  rata  ma~ 
ncat,obiigata,&dicinonpofle,quxparsfitcius,  quipadkuscft  fupcr 
partc  pro  indiuifo>QiKil  abUicdifuerit,fi  in fpecic  d.Li.^.i^.  cocus-fun- 
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ventatin  adione  hypothccariam:quod  qnidcm  in  mcdium  rclin- 
quo.  liiudcxgcncralibusrcgulishucrcpcccndum,  quodiicatpadii. 
(ic  icniutendodebicoaut  p  goore  vuli  cile  oponctriu&oponwcv* . 

l^rirois  cx  cKbtcoris  perfona  xiitmanir :  Icaq-,  fi  confcnriac  alienarioiiy, 
«jui  admininrnndi  jus  habcr^vcluti,pupiHns,minor,  hliusfam.  (eraat* 
piocacatotgencraKsifC  riiicrpccialunandato ,  lirtiil  cl^  adlum  aut  co 
conlcniu,aut(ccucaahcnatione^TCCx  lupradd.apparct  6c  piobaturcx 
i^C9af(»fu tnpr.<S^f,i.&^liMS* 2*  &  S- i^HfMoiLpign.fotiu  Sed eicad» 
acrCbleruo  iiliof.  procafacwiinniigBiienti,ie€te  adefieAum  hbe- 
randi  pignurisconfcnfumaccommodaccrcdicor,  quin  Sc  minoii  dc 
pupiUf  ),quippc  cum  &  hic  fmc  tutore  poflir  condinoncm  rnam  tacere 
ineliorem:hai^cnusniaacwt!;vcvcndidooepoibnodum  lcgjiime^ 
4b,prgrHifAjBtBiBfitscain'aUo>Mt  optiiflodtMiifKtiie  alioi^ctiiB 
onece  liio  tcadfioiflet;  Gonfcnfos  poftobutu(inodi  prodeft  nX3n  cuntu 
debicotiipiiimpincanti,  (edetiamctmheredi,nfortc  ille  deccttcrit,- 
anccquam  rem  alicnarct  l.^.yfidthitort  iC  qnonia'  heics  dcfun^ti  pcr- 
6)nam  rcpcxicncac :  eoq^  in  fucceitore  (ingulati  iccus  ciVi  ^i  it>tte  ante- 

2aamaiienarecor,adeamrespecaenerit^t8.^^ijeiifipr.  17.  Daoad-- 
0C)p8oCelo(bon(!akHitencnMteri«ni  bfciiiiernotanda-aucqusren- 
4ikfiip<^nc.  I.  an]per  haiafiaod»Cbn(cnfum  die  aIienando,vincuIun^ 
pignoris  ipfo  jurcan  tantijpercTffceptioiiem  foliiarur.Etpofteriushoc 
communiusprobariapparcccxhisquactiaditNe^?/c  p.  6.m.^  n.^^.di 
^dt/.2.C.iicrei»^«^j»- quaniuisAcc.aliCctlcntiat,  &  i(icoeamlocum 
^ektepribiie;  qntHriidtjc^Cttpiionis  appellant,i  n  ccrpTececonnec 
vlbCurde  dicitiTr,qi]bdiM^pB«ifaM^  proprie  iint  v1^^ 

profentcriailla^quod^iptojorchbctcrurpignus/aciunr^qux/wp.f^p.^- 
proSalicetodifputauimus,&quod  mipla^./.z.pignashoc  modo  di- 
cicurdi^Toluidiilenfa ,  ficuc  confcnfu  concrabicuc,  &excnpna;addu* 
tCB$i.A54»to6BiiiRiiicnon^ofleefIcin'gencce  «enim,qtio^Ki^p.]d- 
60  jam  citato  faibic^qaDd  per  coooentionemtacitam  nihit^iii&t^- 
li  ipfo  jure.Qi^in  necpro  tacira  omnino  conueniione  habctJ  potcfl ,  fi 
qiiiscxprcflc  confenferir  in  aiicnarioncm  ,  poftqunm  hic  conicnfijs 
jurc  habctuXjptoreraiiTionc  pignoas;facit  quod  in  /,  (umu^.  C.  dere' 
«ini^i^.nexuspignorishoccarudicih^  i.C^id^ccedicor 
"fliillideac  pignnSiaiircoafiniiicdcilifiBMo  i^lS^fl^cMiliB^ 
tioned^ignoris  ?  C^daffirm^rijj|i|^f(ii^^  hocmodo  & 

IjHjlllll^  illllfi  iifiim  |«i  pigpoos  Rmictr  pUcdt»  tii^ «limas-  fin- 
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gerc.lufillccrcditorcm  (quociineptumcirctj  idem  hic  rtatuendui» 
dhac li creditor aut pecuniam  (iuc dcbitum  prtflcipale,  aut  iplUm  pi- 
gnusexprcllercmilillct.  £a  enimintclligitur  volunta«  pacUccntium, 
vtcrcditorrccidatrcm,  cjuippciinccuiustraditionc,  ik  quam  vendx 
permiritcrcuitor,vcnditioperhcinonpoilic.  Ir.-iqicompctcthoccafu 
adtio  pignoratiria  dcbiiori.pto  re  repctcnda,vt  illam  vcnclcre,aut)aiu 
vcnditam  cradcrc  pollic.  Neque  vcro  citraduii^ationem,  &  imo  vio-^ 
lcntamintcrpretationcm,  quod  in  jure  noftro,percoiiicnrum  de  alie- 
Jiando  liberan  pigiius,(implidtcricriptum  eft,adhypothccam  in  fpc- 
ctcdidam,&ca<utnreipoflcfljtadcbitorc,poteft  rcftringi.  Eiar- 
gum. prarbet, quod , vt fup. hb.  j. diximus, fi debitor rcni poilidenj ik 
in  mora.portit creditor  rem  pctcre  vt  (ibi  tradarur ,  vt  ita  vendi  poflit? 
&proindencmdifliroiliratione.poftquamcreditor  pcrmifit  debitoa 
rem  vendere,debitor,vt  rcs  li bi  a  creditorc  rcftituatur  ,cxperiij  adbo- 
nc  pignoratitia  poteric 

■  '  li 
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Si  creditor  confcnferit ,  'vt  rcs pignorAta  alii  ohlt^etHr. 

II   2.   Adl.ii.Quib.mod.ptgn.folji.  * 

Vplex  fupcr  hacrecft  opinio :  AI(cni,quod  pcreiufmodi  confctti* , 
fum  pignus  hberctnr,non  minus  ncc  vci  conlentiim  eft in  alicna- 
tionem.  Altera.quoditatantumamittaturfus  prioritatis,  &:qui  coiv- 
icnlit ,  cx  primo  fecundus  vcl  tcrtiuscfticiatur.-quodpofteiius  Nos  ad 
Treutl.  deptgnorib.tb.^.  dcfcndimus  ,cum  SaUceto ,  qui  hoc  iatc  tradtat 
inl,  yCieremtff.  pign.  quam  candcm  opinioncm  magis  &rubdiftiix- 
Aionc  probat  Nf^wt..^  6.m.^.H.i^.&  i^.Sedeft  tamen,qiH>d  propriori 
opinioncextextibusjunsprobabiiiterdifputctur.  Et  quoniam  ha;c 
^uacftio&inforo^ionfcmeloccurrcrcpotcft,  pienius  aHvjuanto  de 
«avidcamus.  Duobuslocisfcrchajcquatftio  tra^atur,  nimirum  tnl. 
creilitor.il.  S.fttecum  4.  Qiupottor.Crtnl.P4uliu.  ii.inpr.Qifib.  utod.pign. 
folu.  Vterquclocus.vthx<rcsin?eIligaturre<flius,nobishic  fufius  cft 
j  explicandus.  Specicshacceft</./.i 4.  Q«i/>orwr.  DcbirormeiKcum 
funduni  mihi  obhgaftct  pignori ,  mox  cundcmmeo  conlcnfu  obliga^ 
,!|UtMjeuio,r^ijpondciJCtu5,  huncellcporiorem.  cumenimahas 
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dchitof  tiizvn  mc  inuito  &  igtrorante  (  laluo  meo  prioritaiis  jure} 
rcm  obligare  potuifler,vtiqi  conlcnfum  meum  alic).ui<l  operari  opor- 
rer.  Ei  vjdemurjamremfa<tiam  habere,dum  jCiusait  Mxuium  eflc 
fouortm.  Diciiurcnini/vrwrcomparariiie,  adalium  pofteriorem.  Et 
igirurri  M.-Euiuscftpotior,  cgo  pofteriorcro, &  confequenter per  i- 
ftum  conlcniiim  meum  pignus  nonamifi.    Qjjod  fi  amiiillem,  jam 
nonpotiorMaeuius,rtdm  pignoiefolus  cilct.    Scd  hanc  illarioncm 
ipfe  JCtus  ibidcm  moxdeftrujt.dtjm  quaent,an  vbi  pecunia  folutaell 
MiEUio,rurfusmihitcncaturpignu$:Qu26fan^  qua:rtio,fiMacuiust.m- 
tum  eftpotior,incptaeft:  fiquidem  conilat,inter  duos  creditotes,qui- 
bus  eft  obligatu  pigaus,ita  vt  .altcr  altcro  poti  or  fit,i  ta  obtincre,  vt  vno 
dimi^ro  akerius  pignus  conftrmetur,  &  in  locum  dimi Ai  potioris  altet 
fuccedat.  Itacy,  rurliuinhistcrminisineptequaerKur,  an  pignusmHvi 
rurfus  reneatur^quoniam  liMquius  tantum  eft  potivr,numqua-p»gnu« 
foic  liberatum.  Quodli  autem  quxn  xc(ks  potcft^an  mihi  pi^nus  lur- 
lumteneatur,  fequitur,quodpcr  mcumconfcnfum  pignus  litlibera- 
tum.Etigifur  (iquxftio  iflapoftcriornonertitKptaJequitnr  nccclTa- 
ric>,quod  JCtus  in  fr.    §.  4.  htbinepte  &  certc  iniubnlitcr  &  impro- 
pric  (itvftisverboPoTioR.  Vcleriidtccndum,quod  JCtushoe-vtiq-, 
prafupponcre  interrm  vohicrit,quodMquiusadminimum  lit  potior» 
poftea autem  amphus  quacrcrc ,  an  hoc rtafc  habeat , '  i primus  credi- 
(0£  iecundo  lococouftituatur,an  poiius  totti  ju^pignocis  fui  remifille 
fitcxiftimandus.  Et)amhocitaftatuamus.Ecin<i.    ^.ait  JCtuscftc 
&d^i&  volantausqujeftionem  ,anhoc  ad^umtit,  vt  difced.uur  .a  pi- 
gnorevel hypotbccain totum,an vtordoieruetur,  &  priorjam  hat 
ofterior.  Sedidiancconirouerfum haudcft,cura vtiquc  nemodu- 
itet  quin  jus  fuuiu  &  pignus  remiitere  polTlt  crcdttor ;  (cd  hoc  qux- 
ntur,quidintelligaturindubioa<5kumcllc;adquod  ncc  hilum  rcfpo- 
det  JCcus.  Ec  Acc.ibidem  putat  magis  hoc  dcbere  vidcria<5lum,  vt  in 
lOtumdifcedaturabhypotheca,  &  itavtpignusrcmiirumccnfcatur. 
Sedcontrafacici.quodnon  videturconuenirc  rationi ,  vrtancumo- 
pcreturconienfusiVtliceatremalijobligare,  quantu  przftatconfcn- 
ius  dc  alienando  ,quandoquidem  res  duobus  quin  pluribus  faluo  or- 
dine  pot  clTe  obligata.Ec  q>  dici  poftit,ciia  polle  tc  pignoratam  vendi, 
facilcmh.ibctrefponfionc  ;nimiru,quodcrcdicorqui  noconfcnlita- 
lienationi,p6t  rem  auierreemtori:  &  proindcidco  confenfu  credito- 
ris  videcur  rcquirerc  debiioovt  Sdc  cmtoii  v.cprqftaic  ponic,&  ne  cc- 
X.  neatuc 

A 


40»  -  D  E  P I  C  N.  E  T  H  Y  P  O  T.  ' 

ncatur  dc  cui  Aionc;  ncque  prxftac  verc  fidem,qui  ita  rradit  rcm,-vtai 
,  cuitraditur,poflit  aufcrri:  at  quiconicnlum  ccquiritcrcditoris, 
vtlaltcmalicripignoriobligarcUccat.vidctuihuic  pofteuori  crcdi- 
tonhadtcnusfaltcmgraniicari  vcllc,  vrhcpiior,&: pottui jushabcac. 
Ec  qux  tandem  inuidia  fit, pcrmittctc  crcditori  qui  con/en(it ,  vt  lal- 
tem  poli.priotcm  dimiirum  jus  iuumrcuneac,  &tum  ikiicaliasfij- 
cundus,pignuspcrfcquipoflit?  Acccdit  quod  capotiusjmcrprcta- 
hofumcoda  cft,  qux  quam  mmimum  pracmdicat  couccdenii ;  8C 
cumconfcnfushicdupliccm  patiatar  intcrprctationcra,  vt  crcditor 
vcl  totum  jus  fuum ,  vcl  tantum  jus  fuumprzlationis  rctnililfc  creda- 
tur ,  quidm iftam  potius fumamus, qux citraprafjudiciuni cius,  in  ctt- 
iusfauorcmconfcnliflccreditottenfetcir,  conccdcnn  jus  faltcm  pi- 
gaofiscpnfccuat:cum&improbc  vidcaturfaccrc  debitor  ,  qui  bc- 
nignitatcm  ctcditotisconfcnticntis,nimislaic  &inciuspcariudicium 
nimisgrauc  vclic mtcrprctari.  Qux fortc  teccrunt ,  vt  hac in  rc  Accus- 
fius  contrariarcribcret.  Etcnim  in  dtci.l.  iz. Quib.mod.pignusfolu.(Licut 
&in/.  j.Coi.i/erfw/jf.pi^.vbinegat  tollipignus  Jcontradicitci,quo.d 
adfirmauitin  dUl.l.  iz.^.^.  Qni  potior  3c  difcrtc  ait ,  intclligi  tan- 
tum  pigcmsrcraiflum  quo ad tcriium  non  quantum  ad  alios.  Quod 
camcn  mirari  fubit  ,cum  eam  explicaiioncm  di^.l.  ii.  ^tb.  nud.pigfi^ 
yo/«.difHciliusquami</f./.ii.!j.4.  ^/^of.admittat.  Etpxoponituribi 
idcra  cafus,qui in /.i  1.^.4.  Q«i^»fwr«.hactamcndiuctutatc,quodibi 
*  duo  tantum,fcd  in  /.  Paulus  1 1.  j^/ft.  niod.ptgn.folu.  trescrcditorc?  pro- 
ponuntur.  Et  nimicum fiindus  primo  mihi ,  mox  fine  confcnfu  mcoi 
Titio,p6ft meo  c6(cnfu  Scmpronio  obligatus  fuit.  Ec  quxritur dc  ju- 
re  prioricatis  in  concurfu.   R.cfpondct  Paulus vidcri mc  rcmififle  )US 
meam,  non  vcro  Scmpronium,(quem  JCtus  ibi  appcUat  tertium )  ia 
jus  mcum  fucccfljflc.  £x  quo  fanc  Pauli  rcfponfo  mihi  bcnc  coltigt 
poflcvidctur,quodcgoamilcriraomnino  jus  pignoris:  fiquidem  v- 
bicunq;  jus  pignoris  raanct,locum  habct  fucccflio ,  ita  vt  qui  antea  c- 
xat  creditor  prior,fiat  poftcrior.Rclpondcritfortequifpiam,adhrma- 
ri co  fcnfu  a  Paulo,quod  cgo  jus  mcura remiierim ,  &  quod  in locum 
racum  non  fucccdar  Scmpronius ,  vtdoceat  mc  non  occuparc  locum 
rccundum ,  necficri  intcr  nos locorum  permucationcm, quo  admiflo 
ficrct  iniuriaTitio,qui  fccundo  loco  fundum  acccpk  pignori ,  qui  ita 
ficrettctrius &  vero  hocadmittinonportcconftct,  vc  alccri  iniqua 
condirio  pec  mcuin  cotifcn^iun  mferatur,Sccuodum  quod  inipecic  d. 
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!l.  V4ulm  II.  ftacuendum  ei!cr,Primum  cHici  Scmpronium ,  cui  egoan* 
tcaprimus  permifircm  obligarirTitium  mancre{ecundum,8c  mc  fic- 
Ti  ccrtium  cxprimo.  ■Vcriim  huic  expljcacioni  &  refponfioni  vcrba 
JCii  repugnanc,quibu5  air,ifto  cafu  Tttif  rccundi  crcHiroris  mcliorcm 
■  cfticiconditioncrtir^tquin    is  cum  locum.qucm  anTcaohtineb.it, 
r<fetinct.&recundusmanct,faU"um  cft  vnq;,  quodcius  conditio  fiat 
imelior.  Etigituril  vcnmi  eft,quGdaicJCcus  meliorcm  ficti  Sccundi 
'  condicionc,ncrdrario  fequitur ,  quod  Tiriusex  (ccundo  fiat  primus, 
.  dcadeoegoha^earprorubmoto.quopofico-ccrteamifi  jus  mcu.  Scd 
dixcritquisportohocnortfcqui,^&poflcTitijcondttionem  mcliocc 
.  Sceum  primum  ficri,vrtaraen-Cgo non ptorfiispignoris jusamittam : 
,&po(recuimfumihancinrcrprcfationem,vtTitiusfiat  primus,'Scm- 
tpronius,cuivrobligareturcon(cnfi,fiacfccundus  &  dcniq;-cgo  fiim 
Jertius.  Vcrum  nec  incerprccatio  Kxc  raihi  faperc  potcft.  Et  negaro 
rcnim  jurcrucccllionisin  loaueius^  cui  vtobligarcturpignusegOLpcr- 
.  mifi  (&vcr6negaturearuccciIioinrf./.ii.  jhaudfacilcquis  vidcrir, 
I  quomodo  ego  poftremus  fieri,^c  omnino  obligatum  pignus  mjhi  ef- 
Jc^ScJicetabfq-,  jureprioritatis.raancrcpofiic.citra  nouam  conucn- 
I  fioncm.Hicnimduofiintfontes,cxquibusorone  jus  derccndit  crc- 
<  ditorum/ucceiTto  tn  locum  altcrius,&:  conucatio  de  pignore.Eccum 
.  adcojusfiicccffiontsnegct  JCtus,  &  nulla  proponatur  Jioua  dc  pi- 
•  gnorcconucnto  (quapofitanecrariodubitandiefrct)  confcquitur, 
juspignoriscfleamiftum.  Quodfifiicccfliocnim  locum  haberct,  & 
ego  qui  priunis  eram  >iieri  Tertius  debcrem ,  vrique  Seinpronius  ficri 
debcretprimus,  quod  JCtus  ncgac.'^&  illa  tranfmutario,vtPrimu$ 
fiatpofterior,  nonpoteftconcingcrc  exprimaobligarionc:&rcmoca 
nouaconucntionc,  nonpoteftlaluumancrejuspignoriscitra  quan- 
dam  permutationemlocorum,quaefacitfucccflioncm,<quaTO  vtdixi, 
ncgatJCtus.  Atquc  opitiio  hacc  ^^uod  perconicnfum  de  oppigno- 
rando,Rontantumprioritadsjus,fed  jusipfum  pignoris  fit  fiiblatum 
, &amiflum,vcrbis  JCtima^conuenir:quibusait,  rcmiflum  vjdcri 
pignus,&juspignoris  fncqucvcroidemcftjuspignons  ,&priorita- 
tis  jus,  quod folum  fi reraillum  putaflet,  non  rcfpondiflct, jus  pigno- 
ris  remiHum^ideritNcqucvecoabfurdumdebctvidcri^quod  pcrco- 
(cnfum  dcpignorandofKrcmifliimjuspignoris.  fiquidem  confcnfus 
dcobligando,inducic]ibcramfaculr2temoppignorandi ,  qux*faluo 
jurc  conccdcnris  ficri  non  potcft.  Acpiaitcreti ,  cum  qui  jus  pignoris 
.habecyjus  idcmvcndendi^bcac,quiconfenficin  obligationem  ,is 
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tacirevidcatiir&in  vcnditioncmconfcnltire.Exiftiniarc  <|msarf»plhif  • 
pollicquod  hadleDUS  diximus  dc  rcmiilojuic  jpignuriscx  l.  Paulm 
,  it.mpr.  fcfetendum  flc  ic(faingeQduni  ad  mim  cafimi  qtit  ibi  pro-- 
ponitur,planum  videliceccredieorum,  quibtuiespbltgata eft ;  quaft 
neceifitas  quodaniroodu  h oc  ita  rccipi  ruafcFic ,  quod  admifla  fuccci^ 
HonccrcditoriScciindo  fuiflt  i  ilhrainiquacondirto.Sccusautcfnci' 
ic  in  ctiu  l.ii.^.fitetum.  4.«7«//>or/om,ia^uocancum  duo  proponuntui 
creditores ,  vt  nemo  ik  cui  iniqua condido tntcrri  poffic  j  A  loca  per-* 
nmtari,  &  Secnndttm  ex  Piimo  fieti  dicanus.  VenMn  St  koc  qtto  tsu^ 
AHtpiDbcmyiUatiiicit» <|Uod boc  cft  accidcns ,  sn  fu  vnus, daoauf 
trescrcdrcorcs.exquciusvariarinondebet.  Et, h iinid^ m  vbires,i- 
^norantcPrimo,Sccundofuicobligata,hocfacit  confcnfusdcpigno- 
'  *Van<io,vtcoQfenriensamittatiusfuum|uxtai.  P4mW.  j^i^.  mod.mH. 
jolu.  quaecatiotandem&ck^vccoB&nKttirei  pignus,Ainmilcctind^ 
ieafuitobli^ca)CumvCf^rcicntiaaucigQoranctanonpod^t  hic  fa* 
cercdiuerfitatcm:im6cumabfurdum  protfusnt^vc  ignorantia  ifta , 

•  ,\  <juac  nuUamh.nhctculpam  (  poteftcnim  ignorantc  crcditorc  Primo 
'  .      d«buocj:emakeriobhgateynoccatcrcdttonPnn>0/&hicMt  vcamic- 

.  tac ja»&iam,  quod  }umiUam expl icacioncm nonamirtcrmiilncierifli 
.  lesali^obli^ua tK>n  fuiflec.  Et  Gtne  iila  opiniocz  ipCi  l.  mdttmr,  %.Ji 
'.       fecMM.Quipet.potelk  confucari.  Quod  (i  enim  ^usitafuilTet,vtcon^n- 
tiensfucccdcret  inlocum  illiusK^uieiusconfenfuoblfgaturjnonqua- 
,  ■      itionemfaAiclkdixiflet  jCcus.£tquodprac>pu&eii,quodibi  JCi''' 
•  ;  ^uaerican  foUii^  pcomia  lurfiis  pignus  priinocredicori  tencacur ,  efiU 
CiCMr^<ue,quod}Ctusp^ilslialniCiitpioiblntc»,fcai^gUpi;^ 
luiiftdubicattim*  anptieraatiiowtedeatobli^yktio  :nonaacem«  «n 
^  '      lococum  permHCatlo  nac,qttamaucnullam  effe ,  aac  ab  inicio  contin- 
gcrc,&  ex  prima  obligacioilc  numquam  exiuillc  pignus  neceire  eft.  Ec 
vbi  ua  diiobus  pignorara  res  ccnctur«vcalrer  Ijc  prior  ,alrccpo(leiriorv 
"  nondicimusjquod  pigr^^  vnodifnidorodasalccritciicat«r,(cdqaod 
Viriqiierc8fitoppignoraca,&priotidimiiro  jus  pofteriotis  coafinno» 
•  ^tur,quoad  jusprioriraris  Proindc.vtiandcmfiniam,  concludo  cuf» 
Paulo  <w  /><gn./o/«,  quod  qui  alreri  oblig.iri  pcrmifitrem 

•  iam  antca  iibi  pignoratam,pignons  jus  remifinc  vidcatur :  quod  pro- 
liat  Accarliasf»if./.iz.$.4.  Q«i^t.lramal^ditier<!impcobatfiiif.i.it* 
Jl^ib.inod.pi^n.fvlu.q\.um  pollcrioremgiolTam  malc  (ecutuseft  PMtmi» 
Kotuadd.l.Pauluiii.m^liczhm  Gof qui gloflam  hanc  Accurfiiad- 

;       ^ijcnjpicmoc  it  i^Hf  ^ood  coaicaus^.am£c{icJos/i]iU|D  quo  ad  tei> 
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«nini  non  quo  .ifl  aliosrquani  ientenmoi  Kiiram  elTc^ex  his.qa?  )a  ciixi- 
anus  4(ii<^J.iz.appaicc.Cc>iie<umlct'uudi.couduH)meiio[ht,ucc<.irum 
«ftt^odPdnii  ins  eRamqaoad4ioac4cfeiiiiflbin&snitlIuin.Ncca- 
liud eric^i  cres ponanti/r  cccdicores,&Piiinus«oii(cn(c-ric,  vc Quarro 
-obligarcrur,&icaporc6.  Ncc  quidquam  mouct  rexnisab  Accurfio in 
td.LPM{ut. iz.  ckitMS  et  l.iubtmM.  ti.Cod.dd SC.felleun  ilvod  cnim  ibi 
ipcculiccriamuhccibu«conllitucmncil,ar^uic  jU5  couuiiunc  cllc  iii 
xontfarinm  ^Q^od  vel  inde  tppawr,4]noahimiiliUitterminj$  Secnn- 
««ItaDeiUcocis  condtcio  no  pocciliieri  melioc:^ttodiepi!ignar  juri  com» 
^aaunimd.l.PattlM.  Et  haec  opinio  qua  tucor,  quod  ius  pignoiis  fit  fub- 
Jatum  poft  Acciirf./;;  dA.aedtrorj  i.^.fitecum  ^^.intifot.  ptobatui  a  B.irr, 
jbidem,vbt  aic  i>Am  e^e  vmutm  quod  m  dubio  pignus  Ut  i:cmiilum  m 
.•flcBaldo  qui gloiIanvAccui:fiii«di.ii.$.4.aircfle veriotem  64 
4Cya.mLi.C.derem  pigB.  vhi  atcquod  qui  exprene  conicnii  t  vt  res  aUcri 
*0i>ligetac>in,dubiovideatur  reminiiepiguus,vt  hauddubic  iftafen- 
-.tenria.quxralcsaurorcs  &  adrcitoreslKibet,  fitprobanda.  Sunt  qui 
»dUlinguunc,au  cunlcnfcrit  iinipliciccr  cu  diror ,  vt  rcsobligctur,  an 
kCecCjcpccionz  conccmplatione,vt  illo  caiu  dcmum  pignus  ricrcmirsiU 
«onhoesqnamdiftiBdioiiemptQ&Saticecam  probaretiam  N^««.p, 
«(?.mi$.ii.i4.Scdfallieose}ci(limQ,  quos  &  nihil)Uuat/.ii.Cuf(fF^i/«f«i. 
■jamenimdiximus,in  maijereiiladclfc  lus  fingulaic.^Etindlo  cafiige- 
ncraluci  pcrnMllxtibligationis.non  vidctuc  m.\giucflc  rario  daHua- 
.di,&liberca:>cmmilialaKa  cuiuisrem  obligandi,  baud  vidctur  conll- 
.  fteie  cnm  ptgnoris  jnre :  £t  iR^'d.texribu$  6c  in  dA^atiittr.  la.  i  ^  ftu 
.cum.       fM.;&mLPaulm.ii,tHpr.D.<^.mod. piffufilM,noQ  de  cali 
indcfiutra  pecmiflionc  agitur,red  potius  detcrminata ,  vt  Tercio  alicui 
rcspignorioblij^arecnr.  Ec  cumcx  ratione  juris  pcr  talcm  conrmfiuit 
.conditio.SecuiKii.creditorJs  mclioJ:  iiaCs^J.ia.  Ronpotcft  h^c  racio  ju- 
ds&[asSeccindoqacfitiimperre(lri^Hooemeiu(modi  iropeditc.  Et 
.;£icic,quod  (cupmmekjii^lTitim.';).ineMttm$,i^Jiikdfifftfil».non 
.podc  qucm-pignusrctinerc  cui  conienlir,&  nimirum  vcidteciobUgifli- 
rccur,6icamendeconreuruibinonexprello,  fed  raciio  tantum  tra- 
-itatur.    Ita^ucegoquidcmiu  hanc  lcntcntiamdciccndo  ,  quod  ii 
quis  cpnreniericlalcem  vcres  TiciovclMaruio  obligetur,amillumeflc. 
pignus.  .Quod  fi  quis com fe(ef oftcione  juris  Cui  confirntiie & dicec» 
'  .^0  ad  aUot  t  quxilionis  cric  ,  &n  habcri  con^enfus  pro  nullo  dc- 
Jifituanpotias.adic^  xeiieruaciojScpiocc  (latio :  fi  quidem  juris  mt  io 
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non  viderHrhocpati,vt&confenfusvaIcat,&rcreruatio.  Et  li  con~ 
renfusopcraturaliquid,  ccrtcinccgrum  jus^pignons  &  prioricatis 
loanere  non  poteft. .  Et  ego  dixdltn  magi»,  sekcmtiooem  eflc  pro  t 
BuUahabendani  :.qaiarinnplidia:aic]Gnuii>N6ff{i:i2.$i  4;  Smfft,. 
qnod  confenfus  SgicwndttBUariai  RottiWwn>.Q^odfi^ais  pignus  fal. 
tcm  fibi  refcruec  ,  amilTa  prioritatc  pignusfaluuni  manebic ,  &  qui 
confcnfit,  jam vltimuralocum  obtincbit ;& hatccnira  rcferoatio  in- 
ftar  nouaiiconucnttonis habcbict  Idque  ^folm dUt. iii.    4»  quod 
rciticetiit;&diq«u^aiiiiMq$iiinnmeat^p^ 

'  jiuid  adumfit:Uqiicctia.m.C)rnuspcobat  ii>  dut.  l.  y.Gtiiiirmf^.. 
Vjdeboribrte  nonnullis ,  nimis  mulra  liac  de rc  di xi (Te: fed xquasLc*- 
ilorignofcCk:, (imhisquaeftionjbusaiiquando autgenio  aut  ingenio» 

^itidutgcam :  &c  dillertationes  eiuiinodi^  A  nihii.aUuda^atcette  judir- 
<4um  Leftoris  inibimaim. 


I.-.  l^atopignmlmhi^UkirMiti. 

REddito  chicogtapho  hberan  dcbitorem  per  exceptionem  tam~ 
quam  ex«citQpado,docecl.k  J^itfM^.cofticqiiciiah:  quoq;  It- 
bfator  pigpus  liOtiiitnmjiCdiftmf^  iicur  &xam  CKpcefle  debi-  • 
cprpadiiKftieiwtat  lfitthi,hy.S^9^fSEti.f{n»Aypsm^ 
lein  tra(SVationem.  RcdditopignorenontoJllinec  per  exceptionem  • 
•lebitum&.Qbhg,^tionempfmcipaIcnimtcrorones  quoquc  conilac:: 
•  Becenimconuenic^  vtpNVircddicionemaccci&rijcoilacur^rmcipale, . 
lica^aliii&pelblaiturobhgatio  pimDonc,  £iltta  mwKnte  prind— 
pali  obhgaciooc ;  ncc  quifqiiam  cxcednitione  p-gpotispofiitcothge-  • 
.  rc  6:  intcrte  tacitum  pad^um  de  non- pecendo  debitum  pcincipale, , 
iumahasquoquecitraadiiflentiam  Lcgis  &  expredum  rextum  non. 
liceatinduceiecacicasconuemioncsi.  Ecicaquoque  juseft,  vclegato 
idiiirog^phb  ccnioitar  lcgara  liltfenriol.'^.  %\  vittitrJegAt.  l.qniAn»- 
'  g^bum.^  9  .de  Ugdt.^.  ac  iK>n  itidem  legaco  pignore ,  qcuMifciBtCCIllt- 
|^jjiiid«citecft^/J.»jK»«irif^.         icaadixiiiaenKic  con* 
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ltadiceTCi7;«wi.  lo.  ^;;f.F4^,&adhrmare,  quod  fcmifTiimradrc  5f         ^  ' 
d^itttmccnrcaiur,liqiuspignuslega.ucrit.   Ciiipra:tcrjamdidba&  " 
iftudiopugnacquod  cx  dd.  tcxtibus  probatur^caiidcm  hacin  rc  red- 
«faninierJiriaos&Jcgaci  chirographiattc  pig9ods  e(le  ladonem  6c\  ^  ' 
.•Rcmo  vcro  hucvfque  adminianQsfuiCv.vtdicerccrcddtdoiieibli^ 
pigEioris  toIHob!ig3tioncnTprincipaleni*.  QdidifftlM: moncte  pb^-  • 
tuit^brum  vcita  rcnrirc  t  ?  Expcftas. 

-  •  L^§r.Aicbt^a.j^uuU.t9rtAim4m<:.      Vhqi  cnim  validismachi--  .^, 
mto^ii>eft>aAconf  H>ndyim  fentcatiiiti ,  nunifeteiarionc  flgtcxrti*    •  ' 
Binnimm;  lllrficto  furonm  U  ntng»  yeadit^dtinaniflSmasaddttcit  ca*       ,  '  ^ 

'  tiones^.i:  eft  ,.quodalisU  legatum  pigpoiiscflct  inadle.  i.  quod*         ^    -  * 
vohintates  defundorum pleniiisinterpretemur,.  Q^s  nonridcat».  ' 
im^non  mdigt^icrnr^nugonem  iftumtantumtribucrc  hisrationibus,  -  •       ^  . 
?tetiamtexcumia^.i.ij»jS)}.</«/i^i^dicercaudcac.cncaTribon.'cor-  •  ' 

cuptnm;camtamcnidenBcffildtttel6on&nHiitint>.$;i#.i^  *^ 
vbincgacJCtusabeooitaspignuslioerattuTieft^fideicomrRiflumre^-  . 
linquipoirc:Pofljtautemvtiqi,fi&dcbitumcfretremiirumpcr 1 
6,(UUgAt.  I.  Erpnnnaratio£illac(V,  cumpiurimura  mtetii!:  ilcbicoris. 
jrcmellclibetam:ncciiecclIumciivt[^u$iortc  vtilitatis.  Exaitcrara--     ■        <■  ;  « 
lionedQillfiong^Mincptiaseffiwetis«6iUada«oinii4^  •. 
lerias  cntiisqiw  ieniiim  exp.IftaM^I&. .  QbiiriB^^ 
tRjeialforcs  teftatore,& lc^tumextcnrdere  praner  einrvrrba  &  mcn- 
tem.  Sedco  vndcdigrcirilumusjtcdcanTUs.  Suncnonpauci,qui  fta- i  A',  V'*^' 

tounc,  tcddiciene  pj^aoris,  ncciplum  quidemrpig^us  hberarijica  qui-  '  '  * 

dto^vtiA&conmttittMropiiiiovideatur-,  ^aMBmnnsotibtBcaknliii^       r       '  ^ 
{i|robataabliitctppin4ipL<i^><<     vbi  Kuofedd&nifereracionera,. 
qaodreddiciopignorisaliumhabcreiinem,  5c  pigQas  debitori  alias 
pBoflitafFcrrevtiiitatcs.  Etiftirarationcm  hinciUulhant&  confirmat,      ,  \Vi 
quud  ob  hanc  caulamrcddicio  chirographi  irrducatracicam  rcmiflio-       V    ^  i^^?^*^ 
ncmdebiti^  quoniam  millaalia  chirographi  apuddebicorem  poflit  ^ 
t^Vtiliiusiltqi^imfeitiaiir^oeiicfeitlllto^ 

fon.  Etcarrtenimpollicvtilitatcm  ex  pignorereftitutohabcrc  debi-- 
tor,nontcmcredcbctprar(amtioea(umi,quodcreditor  jus  fuum  re- 
mitterc  voiueritjfedpociusconcederrciusvrumdebitofi ,  di:  pignus:  ^  \ 

iMiiwsein  bypotliecain;cDm  fiiat  obliganone 

|^fle,vtcunq^pofle£ibdittittap(HldraiR»v^  .     '  ' 

inidftiiteao|»inio»jconn«iMi^^  •• 
•  •   .•  ■   fire.      .       >-  ficba^- - 
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fithabendum,cgomagisprobo,  quara&:  ohm  pcobauit  Alber.  pro- 
bac  &  B4M«fiitfli.'vbiemfiltm<enteniueatttoieiniaudat  tk.  Dynnm ' 
icquttar  cnmaliis  iJ^^JaetJBxtam  htai  6nnat,qn<xl  4t9ttnMupaii* 
loantc  exi.tS.i.dehber.legat.  (ipignus  Icgitur,  0>hu  obligattonem  pi- 
gnoris:Ncc  porcftdan  hadcnusidoneadiffercntlscratiointcrlcg.-tu 
&teddicioncrnintcrviuos;ChcutnccdiHcrcatia  cft  ,  (i  trndatur  auc 
lceeturchirographumj  nam&prcrttmiponiccademononc  te/lator 
legafle  creditori  pignns,Tteotuas  viei«ur,-AonaDfem  qnodid  libe- 
tatum  vellcr.  Ac  cnim  cttprge(nin«ffliit  fsAamiciefle  animo  liberao<ii 
pignus,cur  diucrfum  ftatuanius.fi  interviuos  rcddirum  fit  pignus  ?  Ec 
eftprxtercaillaf.aHaciacaufacquodidcorcddico  chirographo  prarfu- 
macurdebitararcmifrum.quoniamnullapolhcaluciuscflcapuddcr 
bttotem  vrilitas :  (ed  tm6  vcca  9c  adsqoata  cius  wi  ra!Cio«ft,quo(i  cki- 
w  rographttm  continct  probationcm  dcbiri^ ,  qiunimo  (uo  wnfu  iplb- 
-  ■quddammodg  obligatio  chirographo  conrincri  vidctur  '.qaat  olia 
fuitratio  Martini.quam  dcfcndi  rcdtc  pollc  docenc.  Fortumt.  G4r<..  m 
d.l.x.depaii.  &  lafontbtd.nAi.  Eclicet  obligatio  pignuris  confiiUccc- 
iam  in  rc,qux  eil  apud  debirocem,taiB«na^;aaoinitio  hicnioduscle' 
dos  fuiti  panjbns,  vt  ptgnas  in  (peoe  connaheretur  lc  «ss  «nderemc 
<ieditori,qut  hunc  modum  qua(i  recro^tlCcemTefttnuc^  poefiime- 
cureriam  apignorcdt(ccderc  voluiflcpotius,  quam  hocanimofccif- 
fe,vc  pignus  mucarcc  in  hypochccam,quaEmucationccfacilc  prxfumi 
<lebet:6comninoconcraciorttme(leademraeio.,  &  quodcraditionc 
conftitutnm  eft  •  id  per  ictrociadidonem  vc  libciefnr  hc  rolttatur ,  nh  * 
cioniseft.  £x  quoleAtcntiamilVflm  nocabilitcr  IiniiTandame(&  pota- 
f  «m,vt  (qux*cti.iintantum  quxflioelTc  vidt'tur )  procedat  in  pigno^ 
rc,quod  initio  ptr  naditidncm  cft  conibtuium  :Secus  autcmcUc,  vbi 
crcdicorremabininonufiaconucncione  hypothccar  obh^acam  ,  ob 
moram  osdicorisin^lcieAdo^^per  a6Henem  hypochecafiftro  confe-* 
cucus  c(l.  'Hic cnim,li{oHe<ennionm  viteriorem^fiylacndi^iebitoii 
.  indiil(erir,& renlei  rellituerit,non  poteft  profumi  tnimo  remictendi 
pignus  feciflcjfed  quod  rem  in  priftinam  caufam  reucrti  &  reftitiii  vo- 
i  lucric.  Ecobijciturtamcn huic{cntcntij:./.ftt#Mf*r4«ji.5>.C.  dijenitf. 
^ign.vbididnir(0laipignousobliga(ioncm,kHAC  MiMT«(uerinc' 
•  reddicapignora,vcviocaltfmdf<Ioiuetetur.4>ici  potefti.cCCribiiftad 
(pcciale,quod  getter,qaip>gnora  reftiintt,o6cftacccpira  (bceroip(Qji 
(cd  a  creditore  cui  pro  foccro  (oluit  pecuniam ',  vt  proindc  cx  ratione 


jam  diw^jCum  uuei  ioccxu^i  &  gepcidpignus  iu   cac  per  cxadi»one 
*:  •  noft 


>  • 


f 


Ll  ti£K  QyiKTVS.  407 

Al«bafaentcon{HrUtum,difficUiusenani  perfitnplice  icAirutionc  ptr; 
gnus  foluatur.  z.quod  pcxfumi  poffit  gener  ex  reuercntia  quadam  re- 
.ftituide  res  pignoratai,non  quod  voluerit  pignus  rolutumefle.^.quod 
ttim  rercriprenntlmpp.adconrultationemptiuati,  qui  in  confulta- 
ttoneruahocfoiteexpreireratad  omnem  dubitationem  colleadama 
trgum.aconrrarioicnfubeninoncoucludac :  quin  hoc  vulgo  par- 
tim  hodic  traditur,quod  ex  ciufraodi  refcriptis ,  argumcnti  hoc  genu$^ 
.<iu6lum,valdc  fit  inhrmum.  Deniq;,quod  prafupponi  pofru  in  fpecit 
#./.9.pecenttfoceroad  vfumahquemptgnorareddita  hnfle.  Et  hxc 
cnim  otnnino  fcntentiailUlimitaiioaddendacft,vt  procedat,fi  credi- 
torvlcroremreddideritdebitoci.Ceteroquin,fl  vcdixi,cum  dcbitoc 
adaliquem  forte  vfumreindigecer,ei  fini  benignc  eam  rcfticuit  citdi- 
tor«ceflatpraefumptioremifl[Ionts.  £t  ha:c  limicatio  Hrmacurarguroif 
pignoris  lcgati  & lcgacum  enim  procedic  a  fimplici  &:  hbcra  volunca- 
te  ceftacorts.  £c  hinc  cum  rerum  immobilium  &  poflcflionis  caru  ma- 
gnaficvcilicasjficreditorieniimroobilem  tradicaro ,  refticuecic  debt» 
tori,  diihcilius  praeltimccuranimum  liberandipignorishabuiflc. 


C  A  P.  X. 

J>e  modo  UhetAndi  fignoris  fer Jktfsfaliionem. 

I.    i^idjlgnifiat  verbum  fatfsfa^itnit. 
t.  S$quupromiferit,feluereautptgHoradarejCtti$uJtteUiiiof 
5 .    An  credttor  tnuitut  cogatur  aIiu  pignord  4Ut fidetu jfores  admitteftf 
4.   An  ji  V.  c.  pdeiuffof  aaeptm  fit  tn  dubtt  ftgnora  hheratd  frtifuvuH' 
turt 


NOn  dubiumcft.quin  vel  maxime  iatisraciac,  qui  crcditori  pe-  ' 
cuniam  foluit  ,  vcl  cui  acccptum  frttur  :  fcd  JCti  in  hac  ma- 
teria  fatisfaciendi )  verbo  in  fpeciali  fignificatione  vti  folent ,  ita 
vc  id  folucioni  opponanc>velut  in  i-grege  13.  4.  deptgnorth.  vbi 
«licitur ,  adlionem  Seruianum  habere  fuas  conditioncs ,  fi  foluta 
pecunia  ,  aut  fatisfadium  flt :  &  in  i.  Item  6.  in  pr.  i^ib.  mod.  pign. 
ftUt.  fiue  foluitum  debttum  ,  fiue  eo  nomine  fatiifndum  :  &  idcm  toti- 
<iem  ferc  vccbis  in  l.Ji  rtm,       5.  <i<  /ign.  4^.    £x  quo  ipfo  camca 

„  .      .  loco 
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loco  appatec,fiib  fiitisfadione  edam  coroprehcmli  rolutionem ;  aic«- 
nsm  ^drisfateniDcelligt»  licanonfit  quodctiim 

.iads&^um  ric,aquisaiiumreuniaccepenc,'(qai|uieooiKco.diduuL 
.expromiflor)nouationc  (cil.faika.  qna  pignora  liberarifupra  dwi- 
mus.Itavcfiinrpccic  velimus  vfarp.uc  vcibumfjnitjilJonis^Scdcli- 
.  ni£C,niiiUaliudeiIe  vudeacur ,  c]uamlub(Qgacio4<Medam.&  ^bftiai- 
cio ,  vbvvel  tn  pcincipalts  ebligacionj»vel  pignorn  locm&iliquttl 
flicidfilbcogacur^i^uemadmodum  juxcatdi.p.^. ).  (i  pcopignonbittft" 
jliapignorajvelfidciuflorcsfubllicuannir.  .Etrtai  vc  bxc  rubrpgatio 
fiatadcfFedumlibcrandi  pignora  6:  induccodam  pignooaticiam  a- 
dltonem.Itaenimifto  vecboiucvcimur.  Atq;iuaccipio.  «quodiu^ 
.  /.9.§.3.ir/>{gA.4^.dicfcar4efiiciifadtione  pef^iudam.conacntioncQ^: 
tnbn4e|CiBiffione4ebiciautpignom(4tcer^hoc4argai^nifioi|^  * 
ne  pdtfitdvrviatisfacere)  rcd  cic  proniliIioneii|miii  credscortkWcvl* 
.  dc  loluendo.qux  hcct  ftipulatio  fa^b^camen  quarenus  opponiturfi- 
.  dciulTonbus&pignoribuSrrcdlcmidavocatur.Obicccnt  hic  fbrtaiTc 
quis c^xipdc^ialz$'^.pU,Jijmb.mod.fi^.f9lu.  iatisfadum  iutelligi»./! 
.  quis  jcuauei^^»  lepi  «011  Mk.1iyp.cNlie^obligatan)  :&igiturfaci$fa!* 
ftam  9cdidpo(re,vbi  pa<!lo  rcmrrfum  e(l  ptgiii^ ,  nom.  per  iuramcnci 
.^rxflationem  concingit liberatio  vi  cuiufdam  conaentibnls  /.  Snci^i0t,  . 
tf^.^.naturAlk.^Jefoluttombtu.Eqmdem  noiim  plane  negare  pofTc  facis- 
fa<^m  dici,ybip«^pigiuis  c(i  rcmiirum ,  vtiqi  quoadcoedlum  m- 
duccndi  pignocaikiama|hionem*^ed  pcgo  propcieita  dici£itis(a^f 
•  VCi^ciMm  wisfii^Bodcnotttl&lfaigi  >liqood4AitDris,qood  nuttpO 
.ei^TbiCBeificorpadlorcmictitprgnas^&hadenas.i  pado  di£R;n|u- 
ramentnm.quod  dcbirorvtiq-,  aliquid  prtedar,  &  nimirum  jurat.  Sed 
&iIiudhicoccurrit,quod  polccritc&actcrcntecreditorcdcbitorju- 
rat,vc  quafi  debitorpro  hypotUeca  iuramcotum  dace  vtdeatur:  vc  fot- 
te  noiifine miAetiodioam^in  d.Lj.S.  i,fihirdmei$tum0tmm1^4T  VM 
tR.  Porr6oppofitiofol^tionis&folutionis,  dc  quadiximus  ,  hinc  . 
confirmatur,  qupdtradiiur  .foluiquidcmcriaminuito  (itavtfi  non 
accipiarur,rcs  deponatur)  (ed inuito  non poilc  fatisfieriiin  quam  rcm 
cfttcxcaii  inl.ltm  6.%.i.  ^ib.mod.  fm.folu,  Qjit  foluerc paratus eft» 
inquicJCtus ,  medco  videtur  pignu&jiberalle  f<lta<vt(Fn6uc-cfe3icoK 
admiccece.iblucioiwTO ,  nih3qniinas||pffic  agi  pjgnoracitia)  diaerlk 
caafii  eft  dns  qol  latisfiicete  paracitt  eft^s  qula.'nimimm;&cis&dio 
fit  tantum  volenti  crcditori.    Ergo .inquit ,  porro  JCtus, /ifw/KfjJft  • 
pcodei^  &  vcituc  veibo  p  caccecici  c^poci$«vc  fignificeit  guod  cceditor 
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admiferit  iblutionem :  quia  ,  vr  diximus  ,  non  ficfatisfadiio  muico 
creditore,itaquc  nioxfubijcit,iTnputarcdcberefibicreditorcm,quoil 
{aiisfa<^ioncmadmiferit,vicc  iolutionts  fcilicccquo  ad  cfFcciluni  libe- 
randipignoris:  nam  fatisfadtio  dcquahic  quacrimus,  obligationem 
principaicm  non  tollit:optimc  faciuntcxtrema vcrba^.  'y.QHtfittU" 
jkittoncm  non  4idmttttt,feix  eUfderat foluttonem^  cMipMndfu  non  <y?,  qui  buf 
vcrbi$rum'oppofiiio  rolnrionis  &  iati$fa£l:ionis,  tumquodnonnifi 
volence  crcaitorcfatisfa<ilio  babeatlocum  ,  manifefHus  oftenditur. 
Hincqui  foluetcobligatiiscft,  non  liberaturfiofTcrat  pignoravelfi- 
dejullorcs:  fcd  fi  horum  altcrcrutrum  faciat.libcratur  is,  qui  fatisfacc- 

repromifit:per/.j^<;</y<.io.<^r^/^«.*S.qu«dccoloquitur,quifoluerc 
dcbct,  &  ei  negat  pi odc  flefi  fatisfacere  vclic :  Ad  quod  &  eft  text.  tn  L 

4. j.</frfyW.vbiquxritUf,ancondcmnatusvtpecuniamfoluat,'» 
poflltadmitria<llatisfidionem,  vclurifioffcratpromifforem  ,quod 
cxcaufa  admittendum  refj?ondetur  j  idcmqueprobaturf*7.^ro»3/^r 
21  .%.vU  deconft.fecHn.\hicnm  dixiflct  jCtus>quod  redlcdcnturpi- 
gnora&  fidejuflures,liibijcit,  nilintcrcflcqUomodofatisfaciatdcbi-' 
tor,  indcenimcolligitur,  quodpignorum  &fidejuflbrum  dationes 
fint  fpccies  latisfaclionis,  idque  apertius  eritifi  in^r.§.  legas,  ('quomo- 
modo  omnino  legcndum  vidctur)  f  tfHtgconjlitHat  fefattsfA^HrMm.  Ex 
quo  iliud  ramcn  notandum  cft,(atisfaccre  non  tantum  fignihcarc,ali- 
Huid  pro  aliquo  {ubrog.uc,fed  caam  cum  initio  cautum  non  cHct,  pi- 
gnoi  a  darc  aut  fidc  jullorcs.Scd  enim  vbi  dc  cfFcdu  liberandi  pignoris 

qUierituf,oportetponilubrog.itioncm,vtpignora,quicantcfucrunt, 
pufnnchbcrari.  Pr«creafuntillacfatisfa<5tionisfpeciesperfc  ,  fiquis 
pignocaaut  fidcjuflbres  der.fcd  cxaccidenti,  fivelit  crcdicor,  et;am 
nuda  promiflio  fungicur  yicc  lansfa<flionis ,  vt  fupradiximtis  cx  l,ij.de 
fign.a^.  Ec,quodobIigacuslacisfacere>fidctfidcjuflbrcsautpignora, 
libcretur,  notat  &ex  Di\.NegHz,p.$.m.\.n.^.tnfr.  Sed  id  moxibidcra 
di ftruit , dum ait ,  quod qui  icnctur  farisfacereex  difpofinone homi- 
nis,  tcneatur  foluerc,  nec  iibcretur ,  fi  fidejuffoics  aut  pignora  offerat : 

atqucirapcjusitludfueritreftringendumadcafum,  quoftatutum  vel 
lcx  rcquirir  aut  imponit  fati$fa<5tioncm:quam  ego  fcntentiam  &  limf- 
tationcm  non  dubito  cflc falfam , perd.l.6.^.vlt.  QHtb.  mod.pi^n.folu. 

lcpixcipucpcxd.L/ipromif»r.2i.%.vIt.deconJ}.pecHn.\U(^iiccmmcon' 
ventio  & conftitn tum non  Lcgis  fcd  hominis  cft  difpolitio :  vt  mircii 
iionc  ccxtum  a  Ncguz.  adduci:quem  nce  quidquam  muac  /.fm.fi  cert. 

Ff f  ^t.  uon 
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ffet.  non  crjam  MMh.fitjuando  Cde  confi.  pec.  f a:  A^- 1 1 5 .  f .  .  ibi  enim  app^ 
parctexmentccius),  quidebuumalterius&pro  eoconfhtuit.fc  velle 
non  fimpliciter  {atisfaccre  ,red^Iucrc:  &  Grapca  verba,  iKx*o-/  vImiu, 
latiorcm  admittuntcxplicationeni :  necjueea  mcns  elt  lulliniani ,  tra- 
^are de  propna  figmlicationc  vcrbi  ,/Aiufacere:  quam  qualis lit ,  pro- 
bant  fatis  fuperiora:&  inconcinnum  iir^quin  imuprope  ablurdum,  vt 
vcrbifignificaiiovaiicturexplonaloquentis.  Obitcr,quoniaminlo- 
cam  illum  Neguz.  incidimus,  &  quia  .idhancfatisfadbonis  materiam 
id quoque  pertinct,annotare  iibet,falfum  videri,  quod iUe  ibicL n.  5 .• 
fcribit,  nquispromifcrit,  folucrcaut  pignora  darc,  eledionem eilc 
crcditoris.  Hoccnim  rcpugnarnaturx  airernatiuac  obligatiorus,  in' 
qua rcgularitereledlio cft dcbitoris.  Et falfum eft ,  quod in  fauorcra 
crcditoris,  ira  fi  t  obli^tioconcepta  alternatiue:  Et  imo  dum  crcditor 
admittit  hanc  promimonem  altcrnatiuam ,  hancquoque  facultarcni 
pignora  dandi  intelligitur  dcbitori  conccdere ,  cu)us  etjam  dcbet  e(!e ' 
cle(5tio:  quoniamfaciliuscrediturefTe ,  pignoradare  quam  numcrarc" 
pccuniam.  Itaqueficreditor  cxigatiuxtapromillloncm,  vt  debitor 
lbluar,aut  dct  pignora,  quis  nonmt^lligat,  cledionem  cITe  debitoris? 
quod  &  probacperfpicue  {upracicata/.^.^.^.c/rr^yWif.vbi  Labeo  pu- 
tat cdiccndum  miilc  ,  vt  condemnatus  vel  foluerci-,.  vcl  fatisfaccret,  - 
quiaponiitrei commodius&faciliuscflc,  vt dctpromilTotcm :  quod 
apcrte  probat,altcrnatiuamrclpiccrc  dcbitoris  pcrlonam  &  fauorcm, 
&  ejus  eflc  ?le<flionem:nequc  enim  hoc  d.  loco  improbatui:  fed  illud 
folummodo    quodcondcmnato  dandi  fidejulToris  facultatem  La- 
beo  conccdcbat  fimpliciter,  quoadmiflonumquamfuturusfitfinisr 
cetcroquinfipra:roritacdixiflet,vtLabcocdicendum  putafaat,diibi- 
raflctncmo,  quincondcmnatoeflctfacultaspromiflbremdandi.  A- 
liamrationcmibidem  Ncguzant.addit,quodhzcaltcrnaTiua  non  ca-- 
datinterduo,quzprincipalitcrcomprchendantur  inobligationc,&- 
quodinhacfitfolapromifliodeiulucndo,promifl[toautcm  dc  pigno-» 
rc  dando  fa<^  fit ad  cautclam ,  &  obligationi  pnncipali  accedat.  Scd 
nonanimaducrro  quid  hoc  ad  rem  faciat:  quamuis  vtarur  &  Bart-hac 
rarione  in  {'.(jMAmuh.Cuie pxgn. ailton e.\bi  ait ,  quod  illud  alterum  de 
pignoredato,  fitadjcdummfauorcmcreditoris,  mrcrmmis  quasia: 
mJ.  quamuti.  ponit ,  fi  quis  fe  folutionem  in  pafchate ,  aut  pignora  da- 
turum  promiferir.Sed  quaediximus.hocprobantcfle  falfimi  ,&quod 
jffio  pcrtmcac  hoc    £iiuoi;em  dcbicoiis  >  quifacilius  iutenmpignorat 

lagi*'^        '  '■   


T  I  B  E  R.     Q_V  T  N   T  V  S  . 

«flarepotcft.  EtTtique  in  hiC^TomiCCionc, dalfopi^or/tdMt/o/Ham^y-'» 
ttrumque  e(linobUganoae:^uxaducctic  rcdilUraeiaron.in/^.  4. 
ftxtmmmitmJ»  rr  jmik.mmm     Vbi  jdMcfiitat.altetamiaDoaent 
'.Banolit  quod  alias  futuruaundebicodstiflerpotdbte.»  an^lelM* 
;iet.  £t  rc^ifllme  rerpondec  ,  qaod  licet  non  reneatur  peamiam 
in  tcrmino  tllo  (bluere  dcbitor  ,  &  in  pafchatc  ,  tamen  teneatot' 
in  futucum  foiucce:quod.U  non^ciat,crcd^orittrecomrauniven-' 
dece  pignus  poflic;:  quae  veriiSmarlentenria.eft:  :&:Kftm.debeci* 
ftad  locec  enom  ;Intec|m.  fiquidem  eft  illa  .SmdllCencentta  com- 
.inumnis »  .vt  ceftacur.LdonJjam  d.loco  ,  vbiait  vixxjucmquam  ab 
ca  dirtencirc :  adco  procliucs  in  lapfum  aUquandofunt  homincs& 
facileerxanc,  magiio.iucoce.  .£t(aneaUasiiiaalccrnatiuaferc  inuci- 
lis  fuexit  :  .cum  .qujique  inccUigacur  pocius  pecuniam  velle  quam 
pignofa*  Jam.vc.cetefajqttchttcpercineii^xlcquamur,quo4  i8tia« 
;lk6lionem.in|pede,<liAam,  'GBeditotivbknttfieiidiximqs,  Jiahet ) 
quxftioncm  an  pcrpctuum  fic ,  airadmittat  aliquara  exceptionem« 
.&  an  creditor  etjam  cogatur  aUquando  v.c.  pro  pignoribus  ,  :fidc- 
Tju0otes,aucaIiapignQra  admitterc  :  .£t  poceft  qujeftio  efle  duplei^ 
■tttm;<lepigncmbtts.(eandem  quxfiioiiem<tli[|dare  Mcet  infide|aflb>» 
:fibus^  pcomiffis,  tom  conftttntis.  lEtenim  quzricur ,  an  v.  c.qui  pro- 
.^ninc fe  Stichuin  pignori  daturum ,  pignori  offcrre pofllc  funcium.  Et 
.mrfus  ,  an  qui  Stichum  pignorihypothccseucobiigauit ,  fiofFerat 
<fandum>  vc:Scichus  libcretui;,.&Ubirefticuacur,  impctrare  poftic. 
ErfidUus  fiuievidetor ,  vt inlocwn  fideiufibris  aurpknoris  promiA 
fifiatfubrogatio ,  qQamvtpigaasiamcon/titutumaOopignoreob^ 
latoUbcrecur.  Scdcamenbmnino  proregulaftacuendumcft,  quod 
promifHo  fit  implcnda ad  cum  modum,qucm  habuic emcio:  in quam 
remfacittcxtusin/r^.^«i4«/rwi4.  ^.fcdet/i.iJecor^ttmt.pec.cx  quo 
<|ui  conftituit ,  profecemm  petionamfidejuiruram ,  cum  demum 
liberabicurii  aHum  fiibftitttat,  fi  ifia-pettona  aacemoram  conftito- 
.cntis  deceirerit.  Ec  canto  minus  igicur  )am  conftitataobligauo  inuico 
creditotepotcrit murari :  Etfacit hucgcncralis textus  'mlrg.fimMndd-' 
tM.4^^%.Item  fi.x.  t.^AndMt.\\\xsstihii,t  fin»Ut.cred»tormHtare9bUgit-' 
.tUnem:  icxal.firem.^.^^.^.de pintr^iiSiihii  iacisfad^um  accipimus 
'«■emaclmodom  y  o.l  vit  ctemtort  Ar  moi»  'fiae  alijs  pignocibni 
iublcMMtiy  OLViT.Btin/.y?y#/#<rjirr.<.  %..2.Qmy»m9i*fign  foltt,ilbifi 
{|iiiJWiwra^vcpiohvpochecadaiet«cfimiifibr.  ItaqaetcgakUlatuen- 
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Ap^,  paritcrincadcm  fpecic&indiuerris  ,  caurionis,  pignomtiriife' 
fttirfidejullbh^aiiuclproaliouiuico  crcditoriobtrudi  non  poflc.nanv 
4e  iftc  fidejuflbris  &  pignofatitiae,(untoropri«  &  (epararstobli^cior 

liud  pio  alio  inoito  credicpriiblai  auc  praB&ri^on^pwb.  •  Eoqtieiie^i 

.fidcjufrorem  alium  pro  alio ,  nc(]ucpignuspropignore,nequepignu9, 
pro  fidejuflbre,  aut  vicevctfaadnutceiccogirur  crcditor.  Et  impro- 
bataiiaqucrcdcfuitopinio  Attilidni,qui,vtcftin/ff.<».$.  vk,  UHtlf** 
mfed.p^ni/oiM.yataha,tiy  fi^alicuilanrdetur  peaiiuae».ECCedcseeiiakl(f 
|Mgnoribus  dcbcre:  idcft ,  hdcjudoEes  (  vcrbo  enim  dtiAlatioiiii* 
in  fpccicrumptofidcjuflorcs  (ignilicantur)  crediroriinuito  ,  pigno-- 
rum  locodanpoflc.&iortchacjationc  Atulicinusmorus  tmi ,  quod^ 
cautio  pcr  hdcjuflbres  digmor  &  plcnioi  videbatiu,  &:grariorcr&^ 
dltoribtts-»  qoa U  magisonctari  owdcbanttit MkoKs^rg.hg.fen.S^ 

locis  probatur,^reidhabicum7gnominioiiim,(iquis  fidejuflbreste*' 
nereturdarc  :  itaquepiKauitAttdianusiudjcnduradebitofcm,  fi' 
oiTcrret  cautioncm  hdcjuflbriam  pro  pignonbus.   Ex  quo  apparet»  • 
^qaodiiudeient^tiamef  uacGcpetic.G<Khof.qiiiW/f/.  ^A.  iJtptgmor,^. 
4AiMW.  hanoleaieotiam  Atciliciao  impucat»  quodexiiUmauerit,  a» 
lia  pignorapfa  pi^oribus  fubftitui  pofle.  Sed  non  obftante  iftaiar' 
rionc  ,  quampro  Attilicinoadduximus  ,  improbata  tamcnca  fcn»' 
tcnciafuit :  quoniam  non  nili  volenti crcdKon alitcr  cauedpotcr 
.nec  cft  in^lcbicoris  poedlate  ,  oUigacioois  ftinel  conftitaUB  ' 
nam4ntttate»ant«ogerc  (^edkoKcm ,  vta]iterffl>icaileripatii 
Quod £«tgp  condirio  niclio»ttonpotcft oifcrri  creditori,  Ergo Se: 
mulcominuscogcmradmitterc  aur  parcm  v.c.fidcjuflbrcTnprofide*- 
.  jjuflbre,pignus  propicnore,autecjam  dcteriorcm,  vcluripignui  pro  ' 
^lijdcjuflbre.  Etdifhciliosvidetur^  obperroRacuro  varictateni,  vtp^'- 
acomiunocoiiditioais  «rcai»fideiafn>r ciimidoneicwfidcia(loric(^: 
non{bittmcxopibiis,iedcc|amcx  facilitatcconueniendi^quinecjam* 
facilitarc morum nrft.Mnaripoflit.  Sed  Faciiius;vt];  idorK:um,&magis' 
quoq;idi)neopigiuis  lubrtituipotcft  :  vtfaalc Vidcaturadmitcenda  - 
.  eflc  hujufinodi  rubrog^ciu,  quAncc  vUu  mcommodu  infcrat  credico-' 
,  a:iedtam£  ncc  cogi  credicor€>  vcpigDMapro  pignorib*accipiac,pro-^ 
hiLtd.l.9.^.^,depign.d£i.ihi ,  fi  pigaoribiislibicaucri  VoLTlT,quontt^ 

ficfio»-: . 


j|c  ^Gi  proindc  omnino  eft  {cDCcntia^qaam  refert  7^tffui^p.^M.%mv ' 
^aodfidejaflbrccdaieobligwiStUbececur  li  pignonaofFenic  &&eftea 
tanco  nuffis  ^iirayquod  vtinododizimiis,  dignior  &  plenior  ccnjfetiir 
caiirio  fidcjvifToria.  F.rpnrummouec>quodalicubi  ciiciuirplus  caa- 
tionis  cdc  in  1  cm,t|uam  in  ppr(bnam :-  tum  quod  id  nimis  gcncralc  eft,. 
Bccmii  r^ipetbue  vccum  :  tumquoniam  boc  ita  dicicur oppontiuc» 
non  lam  ao  fide|aflbces>:j^pam  ad  pc  tfbittm  debicoiis ,  &  qaodeipe' 
diat  crcditoci ,  fi  pig|iott  bftbeat  magis  ,  quam  fi  nude  obiigatamfi*' 
bi  habcar  dcbitorem :  cufacccdir,  quo^de  molcftia  &  ambagibus ,  in 
cullod icndis pic noiibus    d i \\ ra hcndis  vulgo  tradunt Dodorcs.  llla 
auccmoliaquxlcioed,  quam  ibid.actingitNcguz.  an  Ampliciterqui 
obligacuseft^nsdare  pofficdari  pignora :  quas  resex his qnaBtiadsu- 
cuciamaieciafiuisdationum,  &anrubhocnomine  fidejaiZbiescaiip 
tum  conrincantur,  cft  cxplicanda.Ncqj  in  hacrc  conGdcraraus,quod 
fortc  nihil  mtcrlit  creditons.an  fidcju(Iores>an  pignora, anaha pi- 
gnora  accjpiat,ied  vrgcmus  jus  obligauonis  (cmel  coniticucjB ,  cum 
ebijcipuincdebicori,  carpecuniam  nonibluat,&itapignoiaUbcteb 
Icaque  idem  adhuc  dicemus,licet  debitor  paratus ficprobate,  nihil 
incercflecreditotis^&fubroeacionem  oblatam  ilii  fbrte  commodio!- 
rem  cfTc.Tn  quam  rem  Sc  addua  lolet.quodin  %.plM4  at4tem.verf.pr£te~ 
UMfi^itts.  J/itJ}tt.dcaii.  ttAdmu ,  pluseumpetere,  quicxalcetnatiua 
obUgatione  pecittantara  alcenitraro,licsciN]iffimain  fitiquami^ac^ 
jiedaibidemnuioftollac  vim  argumenti.quodfiiciliusefiepoffitpn»'* 
mtflbriibluercquodin  fc  eft  pteciofiu&.Solecin  eandemiemadterri, 
quod  fru<^uarius  ncc  pofTit  m  mclius  murare  condicionem  rci  fru- 
^uarix/.  t//^.^^'Z^C^/74^.rcdperempcoriai]laracio  cft  ,  quamfxpius 
Jamincalcaaimus ,  qux  pccicur  ajure  credicori  quaeiico>  &a<qualicactt 
.  oblig^onii  iemcl  Ycriuiq^  v.olantate  conftitiitafc        '  ' 

t^oc  camen  qiis  huic  fencen  ria:  videncnr  obilate  r<]ux  pauds  re- 
moucbimus.EtinprimisafFcrtur  l.t/lfidzrrHm.i  oJnfin.ifU§dm*tjcMMf^ 
ihi.,vtfidrjttjfaresvel eofdem ,  velniiosnon  nunuiuioneos.  RefpondeOfibi 
fidcjullbrcs ipfo  jure£ii(Ie  liberacos ,  icaque  nccpr^eciic  cogipolTunc» 
^«titenimfidejabeant98cfinolinc^ij<dandifiintUednos  diefiaej.uffi>- 
xibus  aoc  pignoiibas  adhacobligacis  loqaimur:  &pnBCeiw*arbitrium 
Uidicis,  apudqucminfpcciet/./.  lo. restra^aturynonpaiumpotcft. 
£ademquc  rc (ponlio  eft  ad  /. Labeo .2s vU .derecept.arhitr.vhx  ibiJcm 
'  e|U,(jioicsiucxuuc  iibeuu^t:^  obidicipondcc  J(^cu& » il  no- « 
^    *  '"'ffc  }  laennt: 


PiKo.  Et  Hypot. 

liietintfidcjubere,  coocaliot  non  tblimHesadlijbeiidoselle}&ibiiU 
demquoque  res^udaibitrium  ,  quo  judicis  inftareft  ,  tniftanic» 
Qm>d  non  eb  percinec,  quali  debicor,  qui  aliccr  cauerc  cupiti  poflk 
creSitorcm  adjudiccmtrahcre:  &  hujusofficiumimpIorare,vtcogat 
crcdicoremadiTULcerc  aiiam  caucioncm :  led ,  quod  vbi  ahas  apudju- 
dicem  n^gociimi:n:a&atur»  &ind<lit  controuerfiadecaucionepr»* 
ftaniila»&ejusniodo*aiinaUqaid poi!criadijQ5arbictiam:ceteroqQia  - 
niillomcdremcdtlim-pcodicum  dcbicori,  quoexhaccauikjcridiCO* 
remadraagiftratum  vocaPcpolTic :  quoipfo  rrnrcniia  illa» qaam cu6« 
mur,  magis  confirmacur.  Aafcnnr  ^.l.^.^Jocur».cierehM.)uxtzc[ucmy 
locus  quircruicutemdebetalceiiu5iundo|,poccililUtionc  cadaucris 
dBid  rclieiofus ,  dnm.alicB  non  mtnas  commodus  locos  eiercendc 
ieniituii  mb  Aituatur.Scd  cdidaaliufio  a  diuerfis,&  ^cichoc  relligio« 
ilis  ratio ,  &  fauor  fcpultun,qui  juxta  /.43.1»/.  eUreJigtet/is.Cummas  cft. 
Tneptius  vcro  adducitur /y7<^«w.  9.x»^r./i9f4//:quoiuam  cum  dominus 
aedcsjure  fuo  cuicccit  a  condudoie  >  lieii  non  poceft,  vt  carundcm  X" 
dittm  vfiiffl  locacorpneftec  condaAoci ;  nequeiemediumaliodfon* 
dndloffijincerminisillisfujpereilepoteftfqciam.vtjcoticrajQcatorema^ 
gacad  inccrc(Tc  •  qucmrurlusibi  condemnarieft  iniquum,qui  bon.i  fi- 
de locauic xdcs,& pro ijs^qu?  finc  culpa  ipfius fijnteui<fk.T,a:quc  com?» 
modasprxiUrc  cil  paraiusi  vc  liic  calus  a  qujelbone  &c  ce  noilta  plat^ 
fitrcparacos.  Potmedamjnoueci^iiodini£iLji^irKiiM/«r.  11  .$.1^ 
cifi/Kr^rf  .dicicur,nihilintereire  credicoris,ouomQdo&cisfiac:  Eti^ 
coraudiendosexitdobicocn  v.caffencdiodp^miSj  &illadaqoe<p> 
recommodom  probare  velic :  eoque  rcfcrri  poceftcIcg.ans  rcxtuscx 
le^.2 .  ^.Ut«mverm.f.tnfin.iUd^JpiMM.\hi]CtmAk,pctmmcndumcl^ 
fequod  mihi  profic ,  &  alceri  non  noccac ,  fubjeuo  cleganci  di^o:  . 
qaod«qoicasiiocfiiadeac,nc«miqaejiiredefidaauur.  Vecumcjui^ 
modi(cncendcintcaterminos&limitcs  fuos  funcieftcingendx ,  ccte* 
roquinnihilnonexilliscfficipofTlr.  Er  j.iin  fuprAdiximu':,  vbicxali- 
quacau(aad judicem  vciuuincft  ,  pollc aliquundoofhcium judicis 
rcmtcmperare,&adxquicaccm  dirigerc.  Yeluc&mfpeae/.jL.C</e 
pi^fi  l.q»$kUmJ  i  M  r^MTuL  Vbi  ex  aucoricate  jodidspnccer ioaos- 
dmariumcredicot  cogicuracdpere  parcicalarem  iblucioncm  :  8cin 
cafu/.^«4»»«^.(J.</e^*|jt.4^?.cogiturcrcditorvendercpipnus.Et  poflic 
quoquccxcau(ajudcxftatucrc,vtcrcditor  admittat  luDrogacionem. 
'  Quin  polEt  koc  icmcdAO  forcc  y  ti  dcbitor ,  fialiccr  ad  Judicempecu*- 
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^ktonfolSt  iVthiXtitmt  adionem  pignoraticiam,  &ciMittaexce^- 

jjrioncm  crcdiroris, quodres  fitpignori oblig.ita,obijdatreplicatio- 
ncni,quocircsarqucidonca  oblata  creditori  fucrit :  Aut  lipoffidcat 
<iebicor,remdiArahac,&poj(Icnonconu&ni:o  adione.hypocHecaiia 
{tfdcoffiffiodecurexcepdo|,-qui9dpedtonsDiiei^ 
nc,de  c  u  j  us  rei  a:quica«v&nmul  dc  veiiobuiGBqitalttate  deceraec  jtf»- 
dcx.  Et  hancopinionem',quodpignu5acqucidoncum(ubrogari  que- 
at,pr oponit  7\{<rg«^.^.  5 ,  w.  i  n.j  1  an frt.  ('nifi  forte  id  tantum in  Judx- 
is  facincraconbus  vcrum eilc  pucac:) &  aperdus  DcctHs m  l.plm camUo- 
if  «r.2;4l!r  J?Xi».4.vI»u^^iiim1  qui  permiurdateienrceitam  pignori,a- 
)tud  zquc  bc)nam'ptgiittrdiur  DoflSt:dcreguIamqujeeftin  Lt*  §.i  49 
dtreb.cred.  (ecutrdum  quamauiuiproaUo  (blui  inuico  credicore  non 
{R>ccll ,  ad  foluiionem  rcftringit ,  in  caurionc  locum  habcre  ncgat.  V- 
nicumadhucvidcndum  eft  noc  loco  :  fi,vcrbicauiaconucncnc,vt  4* 
|rroli}^,otliccafiidejiiflordetur  ,.hbcraripignus  dikimus.  Quidan-  ' 
teffi ,  n  cum  ab  inidocflicnc  pignoiadiita ,  poftaccebtusiit  fide|nnbr, 
ncc expreHe id  aAum, vtp^ponrliberencur  ?  Qgixmb inca^^  po« 
fitacflc  videtur ,  anptasfilffiendum  fir,  fuiflc  crcairoriahirmim  diicc- 
dcndiapignotibus,  an^pocius,  plcmorem  &vitcriorcmcaiuioncm 
accipcrc :  namproeodcmdcbicopignorafimul&Hdcjunorcsaccipi 
^Ik  conftat/.2.CJ(p/^'^>«j(^Eqffidm  ra^ 
^<pwexdtcnm(&ncij5  ficdecidenda:  velunfi  debicor  cum  vellecpi* 
gnus  alienare,vcl  cum  jam  alicnafrct,  vel  cum  pignorafatis  abundcq; 
idoneacflcnt  ,obtuleritfideju(roics ,  &:noscreaitoracccpcrit,  pra:- 
fumemus  id  fadum  cfle ,  vtliberencurpi^oia :  idcm<n.&  multo  nu— 
^(ficamUifidcjufloxesdiaanirjMl^Mciia^^ 
xiicuiiii/.'peiKjg^.aMif/./»|if*7S&i.vbilb  ,  proqiiir 

fllacxres  pignoriccncbancur,  fideju(Ibresaccepic,&re(pondecur,rer 
pignoricfTc dcfijfie,vtcunqi hoc cxprcftc a£tum  non (ueric.  Ex diuef" 
(bnfbrcecum  crcdicorde  pi^orum  vilicacc  efTcc  conqueftus,fide- 
iiiflbies  dad  inecitirr  mnumcmas  idglenibns  caudonis  ecada 
^ffiibifle :  jquamuis  (anequi  cumpj^^cnpiiviliaeflent ,  hde|uflb- 
resaccepic,ficquoq-,  ipighonbusvideaturreccninc.Et  ita  faneindu- 
bio  ftatucndum  eft ,  quod  prs^ftiri  nona  caurioneaprioupriEfumamr 
rtcc  (rum,tum^pccr  tcxiuni  m  d.  Lpcn.  i^^.  rrtod.  jfip;.fotu.  tum  quia. 
&icj}urores,&  pignora  datc,fui  11  dux  (pecics  ch  Iparacic ,  qux  fub  con,**», 
""'^"  "    ^imt^umtkuis conriiicpmr,  l-^i^MtiM^Mtt'^ 
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itm.Ncq;  moiiet,  l.vlt.CdencHdtion.  qiix  cirr.a  cxprclTam  conucntio- 
nem  ncgat  ficri  nouationem.  Nam  ca  Trtnti.  de  mod.  foU.oifU^at .  di- 
l^utauimusproientenmBanoIi ,  quiexcoil|e^fairisdtTaexptel&iil 
coiiaeotimeiQ  defendkai>oiucionem£eri»iiJt!efflopccxcepcioitts»  • 
quod^aoniam  ipiiffimatarioiuadet,  fi  fone  nonpomc  adnum,tan- 
quam  contra  d.lvlt.quaccxprcflam  requirir  conucntioncm,  vtiq-,  <l.L 
vlc.tanqaam  corrcdoria,&  minusrauonabiliSjCxplicandacm  de  obj" 
li^atioiubus  principalibus ,  nondeacceflbdis,  qujetancumfecnricaF 
temdebiri  conGeniiiat,au  iarisperalceiuriani^edemeft  jpfpedhiro» 
ne&nimis  oneiecardcbiror ,  udacis  /idejafl^bas  adiiuc  pignora 
prioraobligatamancrenc.Ncc  credipotcft  mutarum  ^^cxdi.vb.Cd* 
muation.  quod tot  tcxtibus  probauimus ,  fatisb6tionem  efle  modum 
ItberaiHiipignons ,  vtcun(][i  non  exprefle  hoc  a^m  fit ,  vt  pignorali- 
^erencunqaod&;difercepro1>ati./.fr;f..^^.  mod.ptgn.folH,  Eadem 
qu£(lio,  npignoranouaproalijs^aatnoai  fidejuflorcs  ,  autpignoii 
profidejuiionbusdataproponuntur,tradaripotcftt  dCcftvoi^Cap 
demraito»de^aaetjam^asdamidicuncttrcap.tcq. 

"  ^  ^^^^ 

Anttff9iheeitU€itU$BMr:ferixfreJpttm 
1.    i>er<gHU,a»proH$fi0hmttmtt9Satpr9»afiott«mLegkt  , 

A  bvnitsefthaeeqaseftiiyndarionipntcedeou ,  inquadefiibco- 
/j^gBtione  cauuonum  dinmus ,  &deptgnoceconucntionali,anT- 

numpcraUudtolIarur.  Hiceandemrem  interminisdiucrfarumfpe- 
cierum tradhibimus.  Et eft  quacftio  dc  concurfu hypothecx taci tar ,  & 
eJ^ei&,an  iikper  hanc  ^ue  impediacur  liuc  toilatur .  an  vtraqj  dmul 
confiftatJEc  adM  duplere  lUiqais  v.cd||mcdesloeat,padicatorjcura 
Condu£kore,vc  inoeda  ds^kua  finrpigoonUqaintodcs  id  trad^aii  po- 
.teft»quotics,  qui  aliis  ex  conciaduiuocx  Lege  Jiabet  hj^cliecam,de 
eaexprcflcpacircitur,  ncccrtim  quidquam  i mped it,  quorainushoc 
quiIiDct  faciatj  &iure  facerc  pomt.x.  vbi  qms  nonab  inicio>quo>tem- 
porc  cx  Legeconftitiiicarhfpocheca,  fcdpofleademanLdehjrpoche*  * 
caexprefle  padicitttr;&cece  enim£ebocqaiois  jure  (iio  poteft.'  Ea*. 
demquc  res  in  praetoriq  pignore  quoq^  cradari  poceft,(|Bedjnagi  ilra- 
tusconfttuir":  qiiin&incopignorc,<|uodcftaccftatorc:nccprohibc- 
bitttccnunkgaMauf ,  ^uo  miaiu  iiipciKeiegaM  «iiipci^uarcmali- 
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^uam  pig^ori  juflicede  ceftator,  cum  iKrededeaUoffigDOfepadict- 
ConEcfwusidem  liccbic  qiixrerecieduphci  conucnrionali  ei^ttiU  - 
^X^J.petJM/t,^ml>.mcd.p:^n.filH.nc<\\ic  cnim  ha(fVenus  diucrfa  pigno- 
mm  &  fidcjufToiuui  iaiu> eilc  videtur.  Ec  aiiipiiusdc hypochcca Ipc- 
<cialiacccpcapoftgenerdcm&  viceueriaiqtueritURicftTtomnmo  hac 
qiueftionem  vanam  &  mulcipHcem  cSc  apparear>qusun  tcadanc  ex 
~  ^acte  Dd.  m l. certt.  5.  C.  l^tu  £c  qCidem juxcadi^ac^^./^r^r.n  poft  ' 
pignus  rpcculeconAicutum,quisdcaIioLpignoreinrpccie,pacircarur, 
indubio  ccnlcbirurrc  ccnumaprioripignorc :  quodlccus  eflc  .llquis 
podpiiorcm  gcncialem  accipiac  hypothecam  fpcualem , vel  concra, 
Mobancccxcusin/.2.C«l!rpi^*(^m/Mr.2)«  Quipoe  quoniamproprios 
(uos  eire6hiahabechypocn^cafpedali«,neq}cei]i(ecucqais8ccepcione 
hypocheacgencralis^jus  piioiiradsquod  in  rc  fpeciali  ancca  quqfiuir, 

Ccmitcerevolui{n-.ViclcamDslaausdehyporhccaracita&cxprelIa,an 
altcxaalceram  tollac  auc  impediac :  Cuca  quam  rem  cria  mc  nibra vi^  ^ 
^eMHcedd*  confticnenda  i.  Siytcio^i  inicium  vnaeo^niq;  tempoce 
concurrat ,  vclacfi  fifi;usfiu.pto«U!acoc£iaeocempore,quoconcrao 
hit,  dc  hypochecapacifcacur,  1.  Si pra;ccdaccacita,vclutififircuspoft  • 
contradium.veladulcuspoftcccpcam  adminiftracioncmcum  curaco- 
ccfuu  dcpigaure  pacifcacur.i.itipczccdat  hypotlieca  exprcfTa  :  qui 
qnideincaSit  cacior  eile  videcur  «-fedcamea  contingcrq}oteft.v.c.fi 
quft  contca£him.ez  quo  eft  hypothecacacita^neat  fub  condicione, 
qune  m  dcbiroiis  potcltirc  noncft,  &  pacifcatur  de  hypothc^a,  ca  fta- 
timmcipicccnc !  I ,  KavtexiftcnteconditioncpQtioriichicccquian" 
ccquaui  exiiit:crcc  conditio.,  purcxem  hypochccxaGCCgit,  vc  ica  hypo- 
tlieca«zpcefla  qnodannnoaolndpiaci  lempoiejmdcccateus:  tad» 
ta  autem  hypothcca  proculdubio  demum  tndpit  to  temporc  quo  " 
conditioexlilHr,&incipicobligari  dcbitor:  ncqicnimverofimilccft^ 
quod  LexaiKcavim(u.i;ncxfcrar.  Ec  vtiqi  hocrc^cqua:ritur,  vtrum 
■conuentio  dc  piguorc  prxccdcns,  vccunquc  nccdum  a^  rcs  fic  obli- 
gata;facidC,ne  uaiarhypochecai  in«^^ 
garipolHcillud ,  quodconuencioliomitiisexcludacpcouifionemLe- 
gis:&itaiV/'^«>'W/,^.r.w.4.;r.8}.ponitfimplicitcrcalum  ,  quohyp6* 
thccacxpKilatacicam  .ir  rccctiit.  EthicruiTus  diftmguendumante  o» 

mniavidccur,aDvciaqjhypochccacxprclla&:cacitu,xquclacepaccat, 
veiutftvtcaqneficrpedaliSiAchkiunaMn  (!eeademce»attcle  (&oer&} 
««c  vaan^genecalis:aaniwc|Hc  ktilpttat.,  vekcfi  vnafic  l^da^^ 
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altcragencralis.  Erprimo  vcrumpurarim  qiiod  lariushypothccanoir 
collaciiraut  impecliarur  peranguliiorcm  :  vclutili  niulicr  nubcns,  a 
luariro,  vcl  jtiucnisacuratoicluo  (j  ici.ilcm,accipi.int  hypocht  cam, 
noncicdicicrim  c]uicquam  dcrogarihypochcc^  tacitcgcnprali,(ccun- 
dum  tjuod  vcravitlrbitui  Jafonis  fentcntia  ,/w  IumStrMutnaItift.de 
4flwn.«.67.C^y?i7^.<juocltiIocarorcIcrc  ccrra  nominarim  pacifcatur, 
nihilominus  cctcra  inue^a  tacitc  pignoii  mancanr ,  quod  cx  Dd. 
^iQh^LxNegstzAftf.p.i.m.^.n.^l.Sc^^iunsnA^^.verf.QH^rto  antplta.  vbi 
ai  t ,  quod  prouilio  hominii  luper  rcbus  ccrris ,  non  tolbc  tacitam  hy- 

Jothccamillatorumrquamuis  V  dcanturaliudcxiftimarc  CjnsMCfSd" 
cet$ti tn l. s.C.Locati  n.6.  Quod  fi xquc  latc patcat &xqualis fit  hypo- 
chcca  tacica  &  cxprc  ^a. ,  illud  inpr  tmis  purarim ,  quod  cxprcfla  faciat» 
nctacira  nafcatur  :  &cumcnimLcx  Ipcciah  buorchoccaliiiubuc- 
niat,ccllabit  c  jus  vir ,  Ci  ipfc  dcbicor  libi  cdntrahcdo  prol[bcxcrir.Itaqi 
^  licumIocarcrides,quispadkus(ir,vtinucdlapignoricflcnt ,  ccfTabic 
hypothccatacita.  Atqi illc cai\xscl\i.vIi,C.depaQxonu.fup.(iot.\[}i]a- 
ftin.  dat  vxoi i hypothccam in  bonis mariri ,  proparaphcrnalibus  bo- 
•  nis,n  ipfa  (ibi  dc  nypothcca  non  proJpexcrit:  quamuis  dubitari  poflir, 
angcncralircr  obtincat,quodibimfpcciccautumcft^  Et  Juftinianur» 
qui  nimixfauitmulicribusinmatcriadotium ,  vtdctarvixaufusfuiflc 
pro paraphgrnalibus  dare hrpothccam :  it«que moncrc  quafi  voluilTs 
vidcturvxoresin^/ /.v/r.vtpacifccrcrurdr  hypothcca  ,^«omififlcnt, 
fquiacrrbreaur mcturcucrcntialiomifilTcpolIiintvictcri  )  hypothc- 
cam  ilhs  Juftinianus  dcdit.Scd  tamen  putem  id  pollt-  clcfcndi  in  gcne- 
re  ,  cam.nccvIIavidcripoflicvtiIitas  hypothccxtaciyc  ,  quandocx»- 
prcfla  eam  quafi  comicatur  ,aur  porius  antcucrtit.  Atemm  dixcrit 
quis  multum  intcrcflc,vbi  racir^hyporheca  cft  oriuilcgiata :  Et  aUas  e- 
nim  ,  fi  muhcr,dum  nubit ,  dc  hypotheca  pacifcatur ,  &:ira pcr cxpref- 
(am  hypothecam  tacica  cxcludatur .  fiet  vr  mulicr  pro  dotciuspra:Ia^ 
aonisnonhabcat  contra  mariri  crcditoresanreriores.Poflitdiciim-> 
putarefibi  quemqv  dcbcrc  quod  pa6hiseftdchypotheca:fcdvixcft, 
quod  mulicri  imputare  dcbtamus.  Et vcroego chxcrim  idc^n  priuilc- 
|ium,  quod  hypothcca  habet  tacica^habituram  &  cxprcflam ,  qua:  in 
k)Cumtacita:fubrogatur.ViiltcnimLcxmulicrcmprodotee)uunocii 
haberc  hypothccam,  cum  pxiuilegio :  itaq^  fi  mulier  paci/catur,tanto> 
magis  ctjam  id  priuiicgium  habcbic :  necquifquaravidcripotcftbc- 
ac£dum  Lcgi^  comenipfiiTe :  itaque  idcm  ingcncie  ftamcnm  in  qu^ 


•tmqvpriuilegbafiypthccsi.  $e<3  nonicaiadle  aedeiidoiii<ft,jiuod 

liyporheca  cacira  femcl  conn;itLica,percxpreflain  (equencemxoUiitiu; 
Vbi  nobiscxplodcntbcft  Fibtidn^mMioc{\xiiiec.6Jeerr.prttgM  ca.x, 
■C^.dmplicircrdcfcndir.pcrliypothecamcxprcflamnontancumim- 
•pcda  1  hypochecam  tacicam  nc  uaicacur ,  (ed  ccjam ,  ance  confticuum 
•colUeafiniri.  Adfen  vulgacum  illucl ,  quodprouifioiioidinisroibt  i 
prouifionc  m  Lcgisiquam  rcgulam  ic  obiictciiikiiis  ccrminis  S\[<r^«^.^. 
^.w^..«.87,Vcium  1,  iftaregiila nonvnamadmirrir fimirarioncm , & 
alicjuas proponit Cu j.ic  lo.ohf.  1/5. vbi tamen facir injunam iHterpp. 
-fluibus  impatar ,  qiiod  illam icguia m vcHnc omnino cdcpcrpccuam. 
iixmAtai*BiM.&Aiifin  dMs'C,  LoCiUi,  iccmq;  L^onJn  ^JumSermmim 
fyjfaleallton. muhis  modiseampropofitionem  limiranr :  Sc  1^eguz..d. 
/(jccccsreferctallcntias  priiicip.ilcs  :  i.quod  prouifio  hominis  tolUt  • 
promhoncm Lcgis  &: juris img.ilaris,  noajuriscommunis :  qr.oniara 
XexQonnilimcaluinneceiruacisjiis  nngularcinducit,&ccllacdilpo- 
ikioiitsnccelEcas^.vtiIiomoAbiprofpcxit,quxlimicatioextarec|am 
4i!padr^tteiiii»Li4CMj»rM^ihjit4Ui.^.  z.  QaodptDuido homintt 
lum  hoc  oj?erctur,vbi  necdum  nataaut  m  cfFedtum  produ<5taeft  pro- 
uifi  jLcgi$,non  aurcm  vbi  jamincflc  dedufta  cfl  prouifio  Legis:  Iraq; 
idfacicpcouiUohomiiiis>prxuenicn&jne.prouilioLegiiopercrur:fcd 
4U>iiiacit,vc  quodt.ex  opcrara  eft,ad  iniriumtediEacur.  Icaq;  aUj  cam 
xegulam  Cic  cffcrrc  folcnc,  quod  proui^io  hominis  raciat  ccftare  proui- 
.fioncmLcgis.  Tertialimirariocft  ,quodproccdarrcguIa  ,(la:quefic 
.plcnaprouillo  hominis :  cxquo  Ncguz.d.IocogloftiSaliccr.&aJio- 
cumttadicionem  conlirmar, quodlpcciahs  hypothccanonprjcjudfr 
^icccgcnefali,  qaojd^  nos  jam  uip.m6nuimus.,Ethinc&ctftrem6ueciir 
•at^m.Fabriemmquod  nos  quarramus  dc  hypotheca  j-imfemclxon- 
•ftiuua  :  aim  quod  <kr:.\dt:i  &:  cxprcfta  hyporhcc;i  habcanr  {;roprias 
qu.^lli  an  qualirarcs.vt  vtilc  (Irli.ibercduplicem  hyporlvcam  ,quem-^ 
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jypothccam  tacitim ,  licet  initioquispaftus  fit  exprefle.  Etquodat< 
cinct  ad  d.lAjlr.£.dcpA{t.conu.fHp.do!. (\ux  fupra  diximus,  cfficiunr ,  cx 
eoquodibi  Iiarurunieft,nonrc(fVcadgcnu5Conchid'  po^re.  Et  Fabcr 
.adco  ridiculus  cft ,  qui  cx  d.l.vU.  Cde  paQconH. cti3.m  qux>d  cicica  jam 
•indujftaperLtgcm ,  pcFpofterioremexpre^mcolla^ur,conacurin- 
:£sfte.-£fLniinim.Tierohominisin^geiiiB^ 
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lusfuae,  quamraciuni  jurisprorfiis  conformtm  putat  ,  ponitfunda- 
•  mcntum , qux tamen confti tiuio  rft Tnboniani ,  qucm  il''^  r  0* n  ju. 
risimperitifllmura  aiguit  j&rpcnchabct  profungo :  prc:  .  n 

frcqucntiusapud  iprumcftgcnusaiguuicntT,  quam  ,  hoccftl  libo- 
nianiicrgofaifum,mcp(un),&  aiatione  juriscftabhorrcm.ltaqucri- 
diculusrurruscft,cltiinait,T(iboniajiumitaciifpoiuiiU-,<)uomam  ali- 
tctcxratione  juris  iancirt  nonpotucrit  tcumramcn  Fabcr  opinionis 
fuarnccvUamratiuncm  adrcrrc  poilit.  Et  nulljusemmmomcmicft, 
quod  itcrum  cx  Pracardicis  adtcrt,-quod  vnumquodq^cuancfcat  vbi 
ineumcarum  pcruenit  ,aquoinc<  pcrcnonpotcft.  Nam practcrque 
quod  incptc  prarfKpponi  t,  non  pollc  concunerc  hypoihccam  cxprcf- 
(am  &  taciiam ,  rcguiailla  haber  piurimas  excrptioncs:  adco  quidcm, 
,  vt rcguia:n quiii contrariam habcamus:qiLE ab  inino conftituta lunt, 
no ob idcuasxckdic^ .excontrartfi /nfi.dclegar.\hi dixi.  Etprotfhs non 
pcrtinctiftu  icguiaad  har.crcm  ;  ledhypotht  caadditurhTpothcae^ 
qucmadmodum ,  vbi  ncm  fit ncuatio ,  oblig.irioadditur obiigationi. 
Sccunduni  haccfvt  in  tcrmmos  mnlicrishoc  cxplicemus)i.ll  muhcrli- 
cet  imtio  dum  nubi  t ,  paafcatur  dc  hypotiicca,  pofHt  dcfcndi  cam ,  dc 
tacitanT&:  exprclTam  hypothccam  habituram.  Scd  Uillud  fortedu- 
biumhabcat,  i.dcfendcmus,hvpothcc«cxprciIa:idcmpriuilegiuin 
hiccircanncxumquodhabcctaar^vtpauioantcdiximus.  3.  Simu- 
licr  pacifcatur  dum  nubitjdc  hypothcca  fpcciali ,  aut  dc  non  arquc  gc- 
ncraii,qualiscft,quacdataipiicftcxLcgc,nuliomodotacita:hypothe- 
catintclligi  pivrjudicatum  :  quudeftconfcquensKisqux  fupradixi- 
mus,quoafinoniatc  5qucpatcatvtraq;hypothcca,altcripccaltcTam 
non  prx;udjcetur.Dcniquc&  ^.fipolhuiptiasliifipliciterpiicircatar 
dchypothcca  ,  tacitamnihiIominusjaminciIcprudu(Sbam  ,  inibitu 
fuomancrc.  Quxiciftioi  hujusrciranovidctur,quamquamouctur 
*Ncguz.quodinuiierpa<Sononpoilif  conditionemdotisfacercdctc- 
riorcmpcr/.  tylttitcmm  i7.D,<^p4^?.fi/or<f/ii».quoniarcmittcicpotcft 
imo  mulicr  jus  hypothec^,/.^//^»»  1 1  .fs  LiMhen$n«.2i.C.de  rc/ictan.c\im 
pisfcrtim  iiio  modo  in  his  tcrminis  non  .»nru{tat  omnino  jus  pignoris, 
cumhabcachypothccamcxprclTam.  Limit.iribidcmNcguz.flW./^.i  i. 
{^ii.iialiquidiitprxtcrca&mancatpignori.pcrquodmuhcriaJuam 
doccm  habere poiTit :  fcdiicx  fcntcnua  Impp. a qmbus  (iiin  e«fan- 
flioncs.iftud  a-ftimaiv.us,  limitario  iftafallacil,  icd  dcfcndi  poicft ,  cx 
i^.it  1,^,1^.}  .quod  j  am  latius  non  cxcurio ,  cum  ncc  magnopci  c  huc 
^  pcitiiiCac 
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thccam  quArdocunq;  acccpram  fieri  dicar,  nc  locus  fir  racitjc,  nihilo- 
niiiHjs  qao  ^:kpauioante'arrigi,ilIiid  ipniuipiunkgiumprarlationis, 
iuccgrum  tbrc  muiicri ,  &  conjun^tum  cum  h)  poiiiecaexprc/Ia ,  qiue 
urlocamtaidiatvideaturfu^bgata :  vtadeononmuttiun&datcon- 
tiaFabtfunt^fiqnis  dixcritcfle  ab(urditnkvtmulicr  priuilegiumamic- 
tar:qmnuiish.icdcfcn(Tonc  Fabcrnon  vratur,  {cdillc  Itaruir  hmplici- 
terjtiv:  juspriontatisamirri.  Scd  in  cxtcris  lane  ,  quihjpothccamnu- 
dam  habenc  a  Leee  cicra  ^as  pra:lacionis,abrurdum  videacur,ica  cxpli« 
cace  aut  acdpere  njrpothecun  fequentem,qua{i  per  eam  creditora  ta 
dtarecedetcvolQentiquodinepccFaberdefendit :  IcaenimficljVcii 
fifcas qui  prius conrraxir ,  & adeo ex Legc racitum pignus  haber ,  poft 
iccundiim  crcdicorem  pacilcaturdcexprclla  hypothcca  ,  jamillcfit 
poiknoi m hypodieca :  quodidem fuerkccjam  la  nunorc ,  qui dcpi- 
gnorepadluseftcunicuncore :  HocaQtemabiurdumeft,  &creden- 
OBmpotiuseft:^»  quodcrediror  vtplcniusfibiprofpicercc ,  hypothe- 
camcxprcflam,  taciracadijcerc  vouiciit;  non  autem  hypothccam  caci- 
tam&nmulpnoriraremex  ccmporc.rcmirrere.  EthicquoqiampHiw 
inepcuseft Fabcr,  dumputat,  Ijcecpiiorhypochecafimacur,  camen 
ptoteftationc  ju$  pttoniatis  cceditocem  fibi  am&marepofle*  Annoa 
vetoeademcationepoflitfifai  ^teftatione  confeniare  hypodiecam 
anrcriorera  taciram?  quod  imprudcntcr  negat  Fabcr.Et quaccnim  a- 
tio  diucrficaris  adfcrri  hic  poflit  ?Quod  (1  vero  omnino  ptgnus  fiuc  an- 
terior  hypochcca  cacicafublataed,  vc  putac  Faber,  qui  tandem  proce-  * 
ftatiofilnttmpoffitfiiceie|uspnontacis,quoddependecabhypothe-' 
ca?  nequevetoptoteftacio  jusnouurapignoristnDoerepoccfl.  Ecqui 
ficripoterit ,  vrhypothcc;iriHa<flioiicagcns4a:editorestpofteiiorihy- 
pochcca,  quamlolamrupcrcl]eccti(et  Faber,  vincarpriorem  beneh» 
donudacproceiUtionis,poftquampiior  hypothccalublaracll  l  Ifta 
prorfiis  «Mf*i<m  8c  inepca ,  fu  nc.  S  upereft ,  vt  dc  hypochecx  Ipedalis,  • 
tadctt&expreflsBConcurrualiquidnicamus.  DuplexqUjaeftioeft,(i  fii- 
pcreadcm  re.qustadteobh'gaiseft,crcdiror  exprcflc  pacifcarur:&fi 
fupcrrebusdiuciliv,pone  .locacoLem  tflcpadum ,  vrfcnius  illirus^ 
condudotcpignori  fit  qni  vi  cacitic hyputhct;c  cft  obhgatus.  Si  qui- 
^^exprcfT;  hypochcca  pifticniac ,  autabiniciocontradus  accipia- 
cnr ,  jamdixbnus  fupra .  ladleitaimpedirxofcum  hypochecK  tadc«». 
tBjiQsnMyiUvidfiacase0lvciiicas:&dvbiiamc«fatanyp^ 
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fc  dcdiiftaeft.non  tcmcre  dixerim  ab  ca  ejrc  rccclTum.fcd  crcdicorem 
adijciffc  cxpreffam^vt  tanco  magis  firmarct  jus  luum4&  quod  cflc  po- 
tcft  vtiliuSjCXVtraqi  hypotheci, poflctScruianaexpcrici :  lcdfupcra- 
lijsrcbus  (laccipiaturexprcrta  hyporheca,videaturdubitaripoucpcr 
ea  qux diximws  cap. prxced.rx- l.prnMit.  tfuib. mtd  pt^a.fitu. quod qui 
padus clj de  alijs  pignoribus , cendatur  a prioribus rcccrtlfle,  i .dixc- 
rim  foctafle,  quod  tacilius  prxfumatur  receflumi  pignorc  cxpreflo 
quam  tacito,  vt  hominis  bdium  poftcrius,  dcrogct  anteriori :  &  vidc- 
tiu:(cntcntiairtacfl[c  lntcrpp.cxquib'allcgathocdiclumiV<;^«t.^^^ 
i.w.4.«.87.Lexfaciliuscon(cruatauxiliumfuumquamtuuni:&con- 
ucntionc  fecundafacihus  priot  obbgatio  pollit  videri  nouata ,  fcil.ca, 
quae &: ipfa pcr conucntioncm cft conftituta.  Deindc non dixcrim o- 
mnimodo,  quodqui accepit aWa  pignora  vidcatur a prioribus  djfcei^ 
fitlc,neq-,  hocprobat^./^frt.ficquid  nicnim  majorislccuritatisgvatia 
poflcnt  pignora  pignorib'  addi ;  fcd  nimii  um  d  l.pen.  Qjnb.mod.pign. 
yip/w.difpoiitioprxccdet,  vbi  Pro  pienoribusfuncdataaHapignort 
vcl  hypoiheca:.  Itaenimibiproponit  Jurifconf.y//</f;«j(7ir«/>r<>^/^/7#- 
TtbM fint  accepti,ceteroquin  il  crcditor,cui  pignora  data  crant,(impli- 
citcr  acccpent  fidcjuflorcs,nou  facile  d»cam,pignora  eflc  hbcr^ca.  At 
vbi  Pro  prioricautioncaUacautiocftacccpta,  tacitaquadamcon- 
ucncione  a  priori  vidcbitur  cfle  rccefliim.  Atq;  ad  qusftioncm  hanc  i- 
ftafufHciant.  Excutiamusqua:dam,  quxtrad:atNeguz.^.^.m.4.circa 
hanc  rcm.  Ait  \h\nnm.  \  y/.  verf.  feeundo  ampha.  Si  rcftator  pro  (c- 
*  curitate  rei  legatx  ,  in  fpecic  quid  obligct  legatario  ,  non  ccflarc 
tacitam.  Idconuenitiupcrioripropolitioni  ,  quodper  hypothccana 
{pecialcmnondcrogcturgencrah  ,  qualiseftquamexLcgehabctlc- 
gatariusin  omnibus  bonis  dcfundli,  ctim  prxferiim  hic  nulluin  inter- 
ucniatfadum  lcgatarij,  cxquoprxfumatur,  remiflam  cflir  hypothe^ 
camtacitam.  Dcconcurfuprxtorij  fcconuenttonaiispignons  traclat' 
idcmNcguz.^.  5.»».  i.ff.  .y\>i  c\l.fMndiu <}uem.<).de itnn.UgAt .i^wixt 
prxbcri ,  quod  qui  conuentionalc  pignus  habet ,  ctjam  a  prxtore  im- 
miftionem  pctcrc  poflitcx  primo  dccrcto-  Scdfine  ibi  nondccon- 
ucntionali  pignorcagitur  ,  ledeoquod  tcftator  conftituidibettisin 
fundo,pro  lecuritatc  aiimcntorum  quxillis  rcli<juit:&  hiuic  fiindum 
Tci  fcruandx  caula  pro  fidei.commifl[b  redtc  pctii  rcipondct  JCtus. 
Nimirunrlcgatum  illud  annui,tradlum  habct  tcmpoiis,itaque  ad  in- 
ilar  lcgati ,  quod  diemhabct  ( dc  quo  t^.vc  Ug.  ($fid.  npm.  can.  vr.tf^ 
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feffjleg.))^ttti  libertislegacarijs  cauerecenecilt:qiiodfiiiOn£idac,jaie 
pechnrinimiffio  ctjamiMoimiiaboiuiieireciiandccaa&r  anc  vciqv& 
pnecipueincum  tundttro,  <iat  obli|saciiafiiitmlecantatem  lcgaco-^ 

riim,^  rmo  dcftinatuseo,  vtex  coalimentaprirftentur.  Noncadem 
t^tiocllpignoiK  conucntioiulis,  excujuscauliivtpetatur  quos  im- 
mitticxpiimo  decrcro  » inaadicumeil :  cujus  nec  pofHcefle  vcilicas» 
cam  cnwMcmidamdecendoi^mi  Giiedicckraaceniadioiic  Seraiana 
inftituca>pi^tisconuenti  p^flelBonemTeramconieqaipoifie.  Et 
fruftrahanc  vtilicatcmnot.ir  Neguzant.  quod  in  pignorc  conuentio- 
nalivcndcndoplurcs  tequiraiuurrolennitates:  Ecimohocfalibmcft, 
&cxprimo  decreto  pignoii  conftitucum  vendi  praccerea  non  poteft> 
fed  (ecando  dccceco  opus  eft.Neciacis  eft,vc  vtilicas  aliqua  poifi  t  pr^^ 
tendi,(edpiftamcan&me0e«ipoicec>  &  certareqfiiiita  adeUe,quaef»* 
ciant  locum  primo  decreto.PIane,  fidebitorlatitct&fenondefcn- 
dat,  poterit  creditor  immittere,fcpeti  rci  (cruandaecaufainomnia 
bona  ,  fubquibusecjamconcincbuuiresinlpecieobligata :  fediane 
ijediaafiwiecSemeliiufibiconfiilet»  fitemobligacampr«(aibacju- 
lefiio&diftcahac.  IUiidaacem?(4^gM^JIr^Mff.)4».^ 
jio  improbaucrim ,  quod  ait,dorhinij  jus  non  efTemultiplicabilc ,  hcc 
ex  pluribus  caufisvni  pofte  adquiri ,  fcd  pignods  jus  cfle  multipli- 
cabiie  ,  &  con(equcntcr  ctjam  in  eadem  re  pofle  concarrece  plures 
•i^eciesiifpochecae :  pro  qaoeoaciitfu  etjam  facit,  quodalicnbi  in  ju- 
leinencio  fichypothecz  expreflae  quam  accepcrint,  fifcus ,  &quon- 
dara  pupillus  l.vlt.Qttjftottmres.  Itcmque  quodcum  frudlus  prjedia» 
nunimc  pignore  tacice  obligati  /.  y  C^wfMtb.  eaaf.ptgn.  t4€JSgi- 
men&  exprefle  pignon  acceptt  proponuncui  /.i ./» 
i«(^£^0r«Ac^hscliateiiisl 
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C  A  P  V  T  XII. 

Vtfnitionepignarispcr  rei  ccrruptionemautmutatiertem. 

OMnts  obiigaci  o  quae  pro  objcdo  aliquam  rem  habct ,  ncccnc  ef^, 
vthacpcrcmpta  pciimatui  &:ipla,prxcerq;  quodliculpadebico- 
ns,auc  poftejus  moram  rcs  incercidcric,  &c  pcrierit  pcrindc  quxad  de- 
bicorchabccur,  aciircsadhuc  cxilaicc,  nc  vidclicccdcbiiorproprio 
fadlo  fuo  pollct  ad  irricum  obligacionem<lcducecc,qu2  rcs  propriara 
haber  tra(5lacionem.Ecitainterminisiftis,{idcbirorrem  pignoracam 
ipfe  corrupcric  aut  fcccritdetcriorcm,cx  Lcgc  Aquilia  rcnecur  l.fcr^ 
vftm.^juUptgnorJ^fiveneUt.^Q.S.  i.tuiL.  >^(y«i/.Quodlicxtraculpam 
^ebicoris idacciderit ,  pignoris obligacio /ublatacfl l.ficHt.^.inprinc. 
jQmb.wMul.prgrt.fo/u.dccoerumcjSvi  ibi  tradfcitur,'vtfTuftra  ohijciit 
Goth.quoahommc  pignorato  occifo  agatur  ad  exhibcndum ,  iJc- 
nim  vnum  cft ,  vbi  dolus  dcbitoris  mccrucnic.  Inrencus  porro  tancuca 
cx  obligatione  pignotis  tollit ,  quanrura  perijt:&  quod  eni  m  fuperell 
obligacum  manct ;  &  hmc  domo  exuila  area  manctpignori  obligata. 
quoniam  eapro  parte  habctur  Ldomo.21  .cU  pigt.  *t£i.  l.p4Utlits.2C).S.peH. 
deptj^.sh\  ooijci  poffit,  quod  cum&legaracrdparsdcbcatur  ,&  vfu- 
fru^uconflituto,  fupcrltitispanisadhuclitvlusfrudus,  tamcndo- 
molcgataaut  ejus  vfufrudu  rcliclo.li  doraus  exufta  Hr,ncc  arcaclcga- 
HHTi  aur  Tfiisfru<ilus  fXchctixx^ijfmvfitmfrftclHm.  y6.m  pr.de  vfHf.l.rep<' 
ti.j.S^x.QHibjnixd.vfuf./tmjtrgJ lana.^i  S.nMtuuitleg4t.i.  Multiplcx 
&diffuliiscfthictra<iatu$dcmutationcrci  ,qucm  nic  non  ingredi- 
mur.Scd  illud  intciim  diamus,  diucriam  vidcri  vfiisfi:uilus,lcgati,& 
pignorisrarioncm.Etcntmlfgata  fpccicsincclljgicur,iccmquclpccici 
cofticutus  vfusfrudlus:  neqj  Ipccics  &:domus  amplius  cft,vbi  arca  fola 
(lipcrcIbatveroip(amatcria,&rcs  tota,quancaquantacA,pignorinc- 
xa  inccUigitur.Itaqi  longe  dilficiliuspignoris obligatio  tollicur.  Eco- 
mnino  vbicunqi  quod  lupcrcft ,  &C  extat ,  quocunque  m  odo  partis  ra' 
•  rioncm  habcrc  poceft,manec  in  co  pignus,vccunquc  mutata  fit  quali- 
ta$:quod  &  ftmplicitcr  itaproponic!2\(^^/(r;t,.^.(f.»».j.«.9.&:  idadeo  ve- 
rumcft  vciiquid  acccftcric,quodinducicmucacioncmqualicaris,id  fi- 
mul  cftc  incipiac  pignori,  vcluri  li  arcarpignoraca:  impolicum  fit  xdili- 
cxMTXid.Ldomo^zi.  deptgn.  ^i^Z.dcquocgi/ii^r.i.vbideacceflionibus. 

'         '  Hmc 
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'Hincemm  (idorous  in  horturo  conueriafucnt>vellocopignoridato 
mncx  impofitac  pigous  durArerefponruni.e(liii///Mifiiiwitf.  $.&.if 
•^iri^.  vBi  in  geocn  ilicinir ,  Uc«c  cef  niiitici  fir  •  camto  aftiootn 
)}y.pochecarbm  conpetece.  Equtdamidooo  «clearnr  ntmislazea^ 

.cipicndnm,cuni  multa  &:  varn  finr  mutarionum  gcncra:&:  :ilias  con- 
'trarium  vidcatur,quod  iii  l.jlconutnirtt  i%.%.fi  quU  y  d.pignMl.  tracluaf , 
4nezfiluapignorata>nauisfadanr»eampi^nonnonelIe.  Ecvideatur 
«ImcaccomiDodart  poHediftioAio,  (jusiitaiaictioadqoHidooifdo- 
401011  per(pocificationem,pr<)ponitiiriff4.  aMHavirfioMftf.  tnfMm* 
.lCai  an  (pecies  po(Ct  reduci  adpriftinam  macenain  >  dc  non  quxfuit 
pignorata  necne;  £r,  (ienimexauropignoratapocuIafadtanieriDC, 
:proculdubio ptgnus  manebit.  £c  ica io^cnere  diftinguic in ii./.i8.  S,^. 
6alicccus,an  rea  ad  priftinam  macariam  iit  reducibili«>(|uo  cafu  pignua 
.iliuai^oceroqaio  idfioicam  tflt  c6itc:dc  cinufiDodi  caiaecic  Accof ^ 
•fioi  ei9b*caodtt»in|.{.ii./.lf .  vhlicribir  pignns  finiri,quando  macecia 
>in  mareriatum  trandt.Ego  larocndubito  an  h^c  di(lindio>ad  iilara  de 
.pignore  traAationem  adcommodari  poHic,  tum  pcopterca,qu£de 
domo,horco>&c.diximus>tumper  roodod.cexiunim/.t^.4^.ai(r»^. 
&pcc  gcnecalem  regulam  ibi  pcopofiittti*&nti6aem  dioeciiaKia 

?uam  pauio  anre  dedimus  &  i|ODd«bico»<|ain  fieiiaiia  vcftis  >ez  vaia 
idumncvioiini,dnrerpignas:quod&:penetnomilibusdixeriroca- 
iibjs,  quihits  rpccificaati  dominiumaaquiridicirar,& res  priftiais 
roacerix  rcttirttipoHenegaturiiiiir^.^Mttiix^/frff.aj.Neqimoueci/.it. 

d* ptgn.  quxioquiniroe  bypotiieca  einfinodi  quae  non  ica  res afficic 
.fingalat>velori  bjrpocheca  filu«>i&qaB  ii6impedtcqao  miouf  dtbiroe 
ligna  cxdere  fc  iis  v  ti  po/fir ,  non  magis.quam  hypocbecahorci,vt  ne 
fru  Aib.  dcbicor  poffct  v  ci:fcd  quidquid  eius  fic,fi  dcbitoris  fa<floquid 
contigericper  quod  ipfo  iare  videacurfublatumpignus  remediisciuf> 
demgcnerjslocusericquaedanturpriitino  doroino>cuias  roaceria£c 
les  per  mmotiontm  >alteriiisdomiDf  jfaAa  eft ,  nindemnisieraccor» 
nec  eiftilo  alteriusintqua  conditio  inferaciir.Apparethloc  non  re6bs 
a Cuiacio  in d.ltZ .dtpign.d8J4uU Ub. x%  dd Edt^S ,  qaar de finit ione Ie« 

Sati  per  mutationem,  rradtca  funt>ad  finirionem  pignoris  ad  coromo- 
ari.  R.efern  boc  poteit  ibecialis  modus pignoris  hniendi  in  perfona 
•leralt  fietpanfittbboftiVas.;  ia  qoomim  dpmioiam  cam  ceaigatur» 
badbtna^petiodetftacfiperiiiletMedhacdiaerfiiace»  ^oodpcopiec 
itts  jw4limini)>ia  tBtonim  iiftciBiab  ho(libu$caMmcQc»l&cegraai 

Ubli  maaeiK" 


4fc^  ^  ^  PlGH.  Et  Htpoth.' 
mancat  iusprgnoris;  idq;  omnirnodorfi  ille  per  (c  rcoerfus  fucrit,  attt 
dominuspriftinuscaredemcrit.QuoH  fienim  alius  cu  rcdcmericilii*' 
ins  poriuscftjvfq}  duiytron  ipli  pi2liletui /.in  ii.§^^^ii«nii.^4yr«i. 
■cr  pop.rm,dc  qwiie^3amnsM.iMf^JSi  proprttnriaccedte  vltiffra- 
Aus,plena  ^prietas  pignori  cenecurifXiS.f-i^^^^fi^-^^^quonia  vfus- 
fru^us  (eroirns&iuiisinftareft/.rf^f  25.^  F.S.^edquidncx  aducrfb 
proprictasacccdatvfasfrudlui  pignoratcf pignorari  n.cupofTc  dici» 
'  mus/i.2  }n6poce(ldcfendi,^iprapiopriecas(upieooric|uoq'teflcinr- 

cijpiar:quinpcrcdSo(mfblidationefiniddidrBrv&ffodias.Aa^m 
pttiiii»fiiiiridicemas;Atn.icaperfpicuoininriafieratciedicori,uv.«> 
dwirorcmSdoproprieratc  poilet  faeefevt*pignasfiBireCQk.Quui  VC* 
cnnq;id  accidat  clrra  faft  u  dcbitorls,cut  rorrc  legata  fir  proprietas>ra^ 
*  .       tio  tamcfuadccvc  fuccurracur  crcditori,&  rcflicuacut  vfusfru£lus,3s 

I         ^  perindehabeacar*quoadiuscredicoris,  acficofblidatiofidUnofaif' 

iet.EcUoetD.viiiafoiAaticadicacurexca>gai  qaianoaampliatienii^ 
^  cftnecfcparacusarc.quaralbtfflalevocanty  ramenipfnmias  vtendl 

I  '        '      .     '  frucndi>eiIeniiiip(avt(cparatumconndernripoteft,qaandoqnidera 

ipfcquoqiicdominusvfumfrudium  habec.quamDd.vocanccaufalc: 
'i  4ieqao&dixtmusiii>.2..inM^ufMcc(^0i»i>M(.  Libet  itib£nemi}M(itf(4/^ 

^oamaif  noavoldecommodolocefeferreiftanifejrionis  fpccic  quf 
oondogit^^fidonuoiomreipignoratxadqniraeurcredicoriCaiasrei 
ratioeft.quoniamrespropriadominofuopignori  tcneii  non  poceflt, 
/.»«^p»^».45.<f.R.  r.  cxquoiocoapparernoncirciftumpropriu  pigno- 
risnniendi  modumfed  idem  obrmcre  in  coromodacO}depotico^oca- 
tioMtatcbndafiieoe.icvicamen,  vt  meneamoaoblcer»  obftarenoa 
'  '  lenitervidetaf»qnod(ap.lii).iiifrtfMr0ii<hif^p^ 

ancrcdirorpe4idcar»probauimus,  quod  dcbicorreidomionspoffic 
'.^"      ,       Tem.icredicoreconducerc.Er  hocmodon.  cftcondudor  rei  pigno- 
*  fataEpropri«c6tra<f./.45  (iirfgtt/.ittyir.  Sanecaccptioiftafacendacft.Tt 

tamen  non  ca  m  ca  fit  ipfiusrei  cobdu^lio ,  ad  quod  re  ftringi  poflic  1^./» 
4f.qaamcendaftiofelpcA«foiiatpoflcflionis,  vtniminiro  remitt 
ceoeat  ccmduvilor  3ceaftaacnr,iS:fimalperdebitoiemicaponrcflione 
rctineatcrcduor.  Scd vr.id  iilud  rcdcamus.probaturiftc  modusfini- 
cioniscx/.f/r/^iMffr  lA.inpr.di-ji^n.  aii.\h\  ICtusaic,  vbidominiumcft 
'  "  addi(^ncrcduort,finuacliepignorisobiigationc:quemlocDro(up. 

V  ieruimus.£ciiioccft,quodfifcsalienabonafidcp^oridata, &c.fei» 


w 
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«ftieemf tfiidiiocra^teres  pignttteiRieriBC,ol>ljg«tto  ptgfioritfitfi- 

nmm  fit  quc/ttum  plcnc  &  irrc  jocabilircr.v  t  oflcndim  us  Hib  /i.x.  inf, 
Pt  qudfiutn  reffHpridpignorieffepofu,  &  dixuiaus  quoiji/ii^Jrof/i^tiaex- 
I^UczuooeUtbtt9r$6MlSC.Trekll* . 

c  A » ▼  T  XIII. 

f.  DmitmUs^kemugepigagratd. 

X .  De pignwe  rei  quod  confittuit  vtilu  deminui. 

3 .  An alm foluendo  canonmfactrepofiit,ne emphjttufisfinutur.  ( flm, 
^.Qmdfi  contrailus  ex quo resadquifita pignortdatafMu,in  irntHfitdedU' 
1'  i^idfirespignoratapermiidiiml.t.CJMje.wetd  ^ 

4,  Adi.iQutb.md.p^n.fdu, 

7.  i^idfireipigmata^iug^dtUMiiitmJUnMH 

INfignis  hicmoduseftpignoris  finicndi.& qiiidein  multiplexi&qiil> 
plures  fub  fiifpcciefihabec.Et  potcft  ille  modus  varic  dcicribi ,  quod 
f.niaturitapignusobqoalicatcmdccondkioncmrci  :'veiproptcrius 
potcntius9aliosiAcahabec,cuiprciudiclump«c  debicorcm  inferrt 
ncqaditrimiiutpfnin  bpefiCQi:»&coUkiDt4|uod  debicorinMiuibe^ 
4>ac«cuiuc finitione confcquicur ipfafinicio  pignor is ,  quo  pertinec re- 
^ulatI.«xi'^^i|^4/i;i.^r^f^n.q)(olutoiure  dantis&pignorircobligacii, 
loluacnriusaccipicntis.-quzrcgalainiflis  ccrniinisprocedir,quando 
idacciditobiatquod  aiius  in  repignoracahabcc,auc  couuenciooit 
^teftit  eshlreia  operKur  >  ipTa  que  qualicu  fci,  vtlistttar  iot  dentif 
drpigoonncis:ccteroquinfi  nd  redecxplicecur,&n>misgeneraliter 
iccipiacur,fal(a  illa  rrgula  fueric :  na  &:  fi  quis  re  qux  plene  Sc  perfedle 
ipfi^  eft,alienec,finicar  iutipfius,  vr  tamc  propterca  pignus  no  finiacur. 
^edexen^Utrerfiecapercior.  Eccxcmplumhuius  rcicflc  vidccur  ,(a 
fliaiitntteo»fibi  jleoniii^doiiecam  pignoci  dederit,iSc  vzorilooatio- 
«ereooqioeilc»cnm  n.|H^aofisob]igaiio  finicar.Equidc  donatiooeai , 
•bac  ias  improbat,&  poflicpigntis  vidcr  i  ab  inicio  nulli^^t:  ob  id  no  fo- 
&e  referri  fub  ift£  tra(5Vatione,cu  no  pofiit  finiri,q)  ab  intcio  nullu  fiuC  t 
cumprarrcrtim  iusrenftat,&faciar>nedomtniurocransferacur  indo- 
liacariani«  Scd  cx  aduer/b^coafidcraadum  eft,qaod  cx  euenca  dona- 

Hbli  #  ,  .  li»* 


Db  PiGir.  Et  Hy»oth. 
110  quodaiiimo(!opcncl«r»&  ex  oratioQc  Seueri  &  Antonini  per  mot* 
ccm  donationisira  confiriiiacat  vrmEO  vil€tr,dt  CBmpmDdc  fit,M  fi- 
valida ab  iniciofuifict /. dotutm. CdedMMMi^^fStt,  Etliofr  ro* 

ipcdkii,quod  rccropotuitconualidaridonarto,  non  omnino  maloper 
reuocationem  pignus  finitum  efIcdk:cmus:quod  Sc  odcndit  /.  i  .§.W^' 
ir^^gnar.vbiad  modum  idum  »macicutab  vxose  (ibidoiucumprxdiu, 
pcoponicBritedifle  pignort.  - 

Secondam  czcmplum,e(l>n  hje|Xsp^iiori  dederit  (btuliberum  « 
cui  fub  c  0  ndirione  ve!  dic  liberras  data  erac.Conditionc  cnim  exillcn, 
rc,autdieaducnicnre,pignusfinitur.  Etftatulibcrvtique  pcndcnt© 
•dhuc  conditionc  cll  feruus  &  ia  h«cedisdominio,ideo4Uc  Oc  aUcOa* 
f jj&  pignori  daripoceft  I  ted  cnm  fna  caofi;  Ec  h«c  eft  4|uo44icmeriii 
i^|f1p  i|^$.i4lrp^.pigaus  euanefccrcconditioneexiftemv. 

Teccinmexempium  eft,ri  vrusfru&us  fit  datos  pignori:Si  enim  y. 
c.  frudluarius  qiii  ius  iflud  pignori  dcdit  moriatur  ,  vcl  vfusftudirut 
quocung)  alio  modo  finiatur,hnito  ira  omni  iure  debitoris,  pignus  fi- 
nicortComTttq;  domiao  rcs  &  propciocacia)  prsiadtcari  per  pigaas  i- 
*ftiidnonponir. 

Quar  co  ex  eodemfbiidaneRCo  de(cciidir,quod  fi  pig  nus  pfgaori 
fijcritdatUj&primusdcbitorfblucritpecuniii.prorinnsinsrccudi  cre. 
dirofisfiniatur/.i.cri  C.yi^i^».;)i^«.<i<f./  §.vf<  r/cfr^n  a^/.quo- 

ni^orone  ius  (ccundicceditui  is.deptMidct  a  prtnio,  cui  fi  latisfa^lii  fic» 
iiihilam{Kosaedicor(ecudotpraiederepot(A.vbi(cilicecfeeadliBc 
intermiBitpignorlsfubftfttt,  &rein  cgradcbiiorprtmuspccunianl 
(bluit:nam  vt(upradiximuj,/jt  i.lcruandusctiam  cicdicorpignusdi- 
ftrahcrepoteft.dequo&dcpignorisliuiusnatura  :.dixini'plura. 

Quinto  huc  refecri  pcncft ,  quodii  rcs  daia  fuccit  pignori ,  qu2  ti«-- 
deiGommiflbcoaditioHali  obnoiiaeft»exifteniecoiidiaofle  pignotit 
obltg8Cioip(bioreibltticur.*qoodprolixe(atis  6c  clarccftdi^rofitofiMi* 
luftin.in/.^.^  j&i40rrm3.C.(Mimui#/<|4r.&,(inimiru  legatario  viuoes> 
/iftatconditio.-quoniamlcgatumconditionalcfipiaBmortuusfitlcga- 
caci.us,c6iiUc  ad  hsredcs  nO  iransmuti:  quod  vttqi  luftin  no  mocaair.- 
1  '  Sextoitifigaeexemplueft,(iillei£dedirpi^nori,quicancumvti]o 
Itidiec  domioi  u,vt  appellant:quod  fiabeofficefiitctimf  abcil»ft  iiir 
«ius  finiator4pib  iurc  finitor  &pignuf  .Talis  eft  emphyteata:  &cmphy. 
tenrica  rc  pignori  dari  pode.fup./i.i.probaoim',  (ed  (aluo  iure  domini 
^  diic^i.  lu^liadadfoltttainicacenniaof  «aooaeaaccz  ^uacuaquo 


1«  1  »  ■'  a  Qjr  I  K  T  t  $.  41^ 
«1i*finiainieinplixwunn,tus  dcbicorisroUiamrJpfb  iurc  5:  pii::^us 
xiitur;  idt|ue  in  tciminis  fonJi  vc6l>g3lis,  9c  canonis  rnic-^ecjtgalis 
fionloiutJ,  rcrponfiimcftin  pcr  l.  Ux  veiUgdh  ix.depignor^.  iU  vtique 
^uod  conucntio  ibi  f^cit»  <k  (biacndo  ve6tig&U,idemttmaguiiif 
commiioc  opccacor » inkn  quod  qot  ina»  cricniriom  oon  (biuit  cano- 
ncmdoroinocitrcfto,iusfuumamirtit/.i;C«iif«r(<mpt|;r.  Idetnq-,cft 
in  fuprrficiario,  qui  falarium  dcbft,  quononexfidc(blutoiusciu$ 
P  rif.  Idq;  eft  quod  dicjtur  in/.«fMWMf.j2K;wwwm,fifaiarium  noii 
luluatui ,  poiiusclleiusdominiquaro  creduoris>  cui  fcti.rupetficies 
faJtobligaraf :  qacctiamllntencj»cft'l<rtMvr.id.^.vlr.M»i./(^  demn. 
4f0fN4  quod  vcdl^igale  &  fuperlttiacitmiprxdium  pigaociquidcm  dn- 
f  i  poflit ,  fcd  ita  vr  (inc  diminutione  merccdii  foli  obiigetur  .■  id  cft ,  vt 
ne  per  pignorationem  domino  fbli  vllum  pcriudicium  gcnerctur. 
vbt  illod  eid.i.ii.deptgnmbj,  £ilnot.!ndum ,  quodadtus  (iiumcoa- 
ietnandam ,  Ibluete  poffit  domioo  diredo ,  ipfe  creditor,  ne  io  comi»* 
niiraro  emphyceofircadot:  qood  9t  ad  ewo  locomomnetnocant.. 
Seddubiumcfl.  an  dsteniafpcotcrcrcditorcmpenfioncmfccaoo» 
nem  fo!  ucrc  pnflir,  &  if  a  fa  cere,  vt  E  m  phy  teucicuin  ius  tntegrum  ma— 
neat.  Etitaquidcmcommuniiurcobiinct ,  vt  quifq;  prodcbirorc,. 
quod  crcditori  dcbctur  (blucrepuilit.  Scd  hic  dubium  facit ,  quod» 
iotcKcft  domtni  diic^^  vt  pcr  emphycenram  tpfiimnonpecaliumi*' 
canonfoluitut.  Noocampioprerea,qaodceInoccEinphyteuta,ipfi4 
dominodired^orcstotaadquiritur:  qu^mpotius  quod  alias  pciicu> 
lura  cfrepoiTit ,  nc emphyteutaanimo interucrtendi ius  dire^um  di— 
ftuleiitioluere  canoncro,  qui  foloendascilprorecognitioncdire^i' 
dominij.  quem  eftedom  iblotf  o  ab  alio  fa^  non  operatnr»  cumittco 
prztendetc  ponitalcar»fincmandatoipnusfa^am  (bIationem,ooii' 
pofie  ipfi  prxiudicare.:  Qijod  ipfum  inducit  diiFeceotic  ratioiiems«' 
4|Uoniam  in  aliiscafibus  nihil  poteftinterelTe  creditoris.aqaocunquo 
pecunia  ipli  (oluatur.  £t  contrariumtamencommuniterreceptum> 
cftk  quodoounturo  vt  procuratorx^uis,  (ed  etiam  vt  negotiotam  gc- 
Bm^uJlj^  adcoignocB&rc  cmphytcnctlblocrtproeo  caooncm,<ccm* 
l^ytcuticum  iushocmodoipficonferuartpoilit:  vtquidemteftatur 
isfifi.inii.c  deiur  emp^  jt.qutJi.i^.n  C-'.  vbicafumhuncvixprodubt* 
tftbili habct :  pro c] uo  adducitur  l.arlfmbus i x.§.i.verfntn foliimievfu*' 
^M&»  vbi  rctincridiciiuc  vfusfrudlus^ii  quif  etiamroeisnorantctam^ 
opem  negouan)  gcftore  vtacor:  quanmif  inihiiftiidV^loKwdifil^ 
r^'  Hbh  j  jny*^ 
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miic » qnoniam  in  ipecie  d.l.ti.^.t.  veram  cHiiquod  quis  iure  iftofit  v« 
itis  pro  fru^jario»  nec  pcoinde  poceft  alIegari,quod  non  vjcendo  fioi* 
tos  fiieric  vTiifruAai:  atqoin  non  cadem  quoq;tationeadiisre€0» 
gnitionisper aliiim  expediiipofle  videru r :  &  ob  id iniaasfiMk  /.f«l 
fundum  n.qutmadm.feru.am.  qaoniivn  facileconringercporeftjVtqni 
nouus  doroinuscft,  exiudacaufarcmfaamefleignorer.  autinterim 
eam  pctere  iropcdutur,vt  nihtlmiri  Cit,  Cih  qui  inceriro  poiiedicfun- 
dain ,  (traitote  fiiodo  deUta  vnisfir»  ias  iUad  fctineacar:  coni  doini* 
nus  fundi  (erilientis  nihii  habeac  quod  hicprxrendat,qui  podefnifeai 
fundivicini  dominumcfrcpiirauir.Necfaciretiam/ jorwa  §./cf/wje^# 
de ctnftb.quo ntzm  &  ibipo(rc(Torfcprodominogcfsit,&ad  pDncirorc 
pertiner,funiium  in  ccnfuprofiteri.  Quae  cum  ica  (e  habeanc ,  mulco. 
iiUinttveraHivideacar>qaodeod€kico«lef«adiU<i^.  licetqaisaoii 
sdieno  neceinpliyctoc;  verl^ied  ptopcto  naniifie  canonS  C>Iaefit,duni 
leptoemphyteutagerit.iusemphyteut^verotamen  manereintegru: 
«ut  an  potius  ex  diSti  rationefaciliui  admittimus,  G  verusemphyteu» 
taius  fuum  exiuftacau(aignocet,&aitcc  mrcrim  pio  emphyteutapoC 
iideac  8c  canoneiolaaC?  Echaudfcioan  iiropiioicerilluddidam  ve- 
iafic,quodprocettohafeft&proponitibiIa(on.6^at*vbiagiciirde 
confetuatione  iuris  realiinihilioceieire^quo&cuiusnominequrd 
folurum  fit ,  &  fuflicere  hoc  foiom  quod  folutum  ed :  ncq,-  cgo  iftms 
propofitionis  folidam  rarionc  videoi  Sc  vccunq;  i d :  ra  rcgularitci  fot- 
te  obiineac,  ac  illud  hic  obdar,  quod  foiuciontt  m  upocrei  heri  in  rcco* 

J^nitioneni  dominij.fiih  qua  qoaKtatenon  nifiipteemphyceucapoflc: 
oiuerevidecur.  Sed  quidquidobiici  &difputariliic  pofur,commu- 
r.isfcncentiaproculdubioobcincbit:  Etporerithancdominusfacilc 
fibi  cauere,  (fifortc  mcruar  neinteruertatut(ibidominiudirc<flum) 
fipcoceftccar>autintci:peUe(  4c  moneac  ipfum  emphyeeutam,quinoa 
poteft  pccfcttbete  concra  dominimi ,  mi  ipfe  fc  prodomino dirofto  ' 
getac«  Oc  canoncmiedebereoegcc:  EcqaodadaKecaminceceie>  vt 
dpmino  resadquiracur,  perrinet,  non  conueniclioc  viro  boho,  vtex 
damnoalreriuf lucrum capret,  qui fadlum  fotuentisapprobaflc:  imo 
iiifuUeibluiflet,  ipfcidptxfumatuciuiikfa^uriw,  lam  aliaexciDpla 
propofidoiusiiidtio  cap.  ccadicc  videamaa. 

Eteft&pdma  ipeciesfbi  (epumom  eicempla,fieenciaftoseicqno 
^aisTemadqnifiait»  &ptgnoridedic,ipfo  iure  faericcerolatut:tiMiU' 
tolmfrpigiiosfiaitiii*  £clie<iFipfiim|daubus«io4iacoQtiDgeiepo- 
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ltft^Pone,rae  emillerem^umpadko  comroiflbriojdc  eam  pigQoti  ^e- 
(iUWsi  fiaddienf  pretiap  non  lotaere»  porel!tteiQris(blucoconciad;'ar 
pigiiomhilitidcmiolnlicur.  Idemen;,n  lubaddidltoDtstndiemLeee 
tem  cmcro  &  cum  pignori  dcdi(lem,mcIior  condir  io  fuerit  aUatajdc- 
Qni  enim  rcs  c fTc pignori  /.  vbt aute  Sed  &  MArcellus d.in diem addicf. 
9c  fioicurpignuf,vc  iocjijicuc  V\piin.inl.i.Q^b.wod.ftm.folit,  Idem  eft>- 
\^ititremcQ{oit[>reciuquingencos{bIidosexc^dic»&cin9iin(iniia- 
f2oflisiailcmnitatemdonacam.pignori  dedcric  ^.Tenocanienmidoiia^ 
t»oncenancrcitpignu$,vtre(f^eNc^«//>.5.»».i.>i.45.qui  idepiuat  fircm 
cmta  fub  padlo  dercucrcendo  pi^iiori  quts  dcdcrit/afta  cnim  rcucn- 
diCionc&rctradiuonepisauirolui:  qua  fcntenciam  cgo  vec^mnoo- 
puto;  quotiiahicnotiip&iocevenditiodinblQinir:  Deqiiolreftiii» 
iudicium  Eet ex  alterocafii,^^ proponic VknfMiu^S^ASt.  9c qoei» 
latius  tradkabimus,  fi  quisrem  cnKa  pi  gnrori  acdcric ,  S.  Kzc  poilea  ex 
caufi  Ixllonii vltradimtJium  nbipfoauferatur:  piitat  Ncgulant. Koc 
^uoi^;  cafufoiui  pignus :  fed  cgo  contrariam  fcnccnciam  foiidc  &  fuc- 
and^prolMui  ad  Trtutl.dtpigpori6,  tb.i.  paulo  tiic  agam  latius,  Cory- 
phaeiimis  noHriBarcolas  &  BaMoshicdiilemiQnt,  &  cetericetttcin» 
iQptrcesabteront.  Vcerq*» Barc.&BaId.admittantineopofitam ei& 
cardinccontrouerfi^.noin  hac  rantum  fcdin  omnibusei^fciegencris 
coiuroucrfus^n  alicnatio  (ic  voluntaria  an  nccciT^ria.  Et  vt  itadiftin- 

fucrcntjindemoti  vidcncur  Vj^vci(^iiquidi(Iimiiuriseft,tcpignocat2> 
debicoreTendicat^pennatata,dooara,in  (blotam  datS-,tran  fire  com- 
fab  onercnec  finiri  pignas:  Et  ita  n.flatu«nt,fialienatio  fit  voluntadar 
no finiri  pignus; (ed  hniri fialienacio fuccit ncceflaria.  Et hinc  n. fun'. 
damentupetir  Darc.curauocararcex  remcdio/.i-  C.derefc.vend.noic^ 
(bluacur  pignus,quoni»alicnario  ca  iic  voluncatia.liuuidcemcor  con- 
aemus  a5cogacor  i€'cradete64(applendoprecifiIiberecor.Sed  Ane- 
ezplicandu  igti  ur  era  t ,  quid  per  necefTacia  al  ie  nat  i  onSincelltgeretur;;. 
&  mihi  ^ne  rcdle  cx  Baldi  (entcntia  h^Ctc  nas  di(purare,&  argnm .  i  Ai 
Bartolirefpodcre  vidccur  Pin€ll.a4l.i.C.derefc.vind.p.i.c.{.n.ii.&feqq. 
nopoireverc  voiuncaria  videriaiienarec6,qui  pco  earcdituendaliccc 
akernatfoc,  conucnitnr  exi.i.C.<2^r(/^.vmdir.  cuprsfertiro  quominos 
fiipptear  pretiu*  cum  inopia  tu  aliccaofir,  Ar  qaod  tf  tanti  nfiacftimeir 
impedimecoedepofiint:  kt4»fibitKrario  (iccidedifumcdacfrct,cgo<' 
potius  pro  BaldocontraBartolurerpondcrc.Scdcgo.alTreurl.d.loco 
czaliofiindamctob^nc  rc  decidcnda  c(Tc  probaui.  Acq.  in  fiiinaduos 
cgoci&acbiuorcoiluucdos  pcincipalcs  cafui^quib^^tc^iailia  pioce* 


Db  Picn.  EtHypoth. 

dit.qnocl  rcfolnto  iurc  plgnorantii  ctiam  rcfoluatut  it^scceditcris.  V- 
ous  eftt  vbi  qui  lempignoridedic,  non  habuit  iuspleiuirolD  re ,  (eda- 
iiiu  eft  pnecena,  qui  ecbm  8c  qoidem  potentios  itu  iiMre  hebectd?  ai 
quem  cocom  Arplenam  ias  rei  ez  caufa  &  euentttcertoperocnicepOf  ' 
*teftt  inquemcucniumciusiuri  pcrpignorarioncmpr«i'udicari  non 
<pote(l:  ttqi  hincdefccndir,  quoddc vrufrudii pignorato diximus: 
itcraqf  d^pignoiatace  emphyccutica,  quc  vel  nonfoluti  canone » vel 
i£aita,geaentioneceaetcitiicaddoroinam.  Altercafiiseft^^vbiiiA 
JBOteftaceillris»eontradlusexquo  rescranslara,poR  Sc  pignorata  fiiir, 
!tcacefoluicur»?cperindc  Hr,  ac  G  nihil  adam  fuifTct :  quod  accidi  r  v  b  i 
contraftu$conclitioncmhabctrcfclutiuam,vcluti,vtdiximus,in  rcr- 
fninis  faOtx venditionis (ub  Lcge comminaiia ,  aut in diem addi^kio- 
«e :  Sicutenim  condiciofuipeoGuaoKfiftenSyCeccoponit.quafiabiaio 
itto  pnci  conttaftttm  ciTec :  itaoonditio  reibtncsQarecc^  ioUit,qaaitib 
jniiionthila^amefler.  Ecpotefthocipramesalcerapatte  didindio* 
nis  Dd.  quadanrecus decidi ;  (iquidem  hoc  roodo  ciira  illum  fadlum 
debitorispoteftatepadioniscuihanc  vimLcxdcdit,  rcfoluiturven- 
ditio. :  £c  infubtiliccr  Fabcr  obiicit ,  quod  emtoc  oblatapeconia  po- 
caifletiacece.vcnsapadipfiimmatierec:  eceoiiflqnomodo&qDa 
aacoritace  t^filblata  pccanlanaafoeric ,  refdlaatorcoatnidtas,  coofi* 
derandameft.Vbifcruputus  rcmouenduseft.qucm  facirI.).ff\^M.^H((. 
mod.pifft.filH,  vbi  cumrcm  ficcmptamw//j//ijJ>//f«j|7ff,cumcmj>torpi- 
gnoti  dediflec,  &  podca  cx  ca  cauia  irriia  (z£ti  cfTct ,  pigniis  finite  ne- 
^atur:  cumeaimfimplex  difpiicencia  nonpofiIchabere,pro£idoa'* 
jeDacionis,htc  qtioq;  fiib  conditione  ce(olacioa  emptio  eonccada  vl* 
^eatur.  NcqiexpedicmodnmqoodFaberaicifrf.ij.c.t.iniquura eC' 
fc  &abfurdum ,  vt  iusfolucndi  pignori  confcratur  in  arbitrium  dcbi- 
Corii;  vcl  quoniam  inteliigimus  iuftam  ciufam  di(pliccntixfupcr- 
oenUTe  emcoci ,  proptec  qoam  ille ,  non  veco  eo  fcopo ,  vt  (biuerct  pi- 
gnot  ab  emrione  ceceflleric:  vel  quia  pofita  tefi»lacione  contcaAbi<i 
'dlceiasejre£bafqobdtumretr6nihilaaumceoreacttr,nonpoteftpi- 
gnui confiftcre :  quade cauiaetiam  ftu(inBdrt,ixd.i^* fulcire cona- 
curdiftinftionem  fuam  ,  dcprobarc,  quodfialicnario  volunratiadt» 
pignus  noafoluacuc.  £go  ncgandum  cenfco,quod  in  fpccic  ^i.  j.  con. 
tradus  habenccoodiciooem  ceibhiciuam :  8c  eam  locum  cenfeo  ex- 
pbcandamaerappIendnmtfictt/Xdriir.iwKlir.&qa^dnimiro^ 
fco  paftt  fint  conciilisncBt*  vcfidUpUciMciKMt^^keddMt  can  Bceat 
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■venditori.qaem  fcnfum  ncc  vcrbajC.ijJiL/.j.rcfpuunt.Itaq-,  venditio 
lircDa  manec  ipfo  iure  j  fed  emptor  expado  rem  rcddere,  ex  empto  auc 
f nefcripcu verbis ,  vc  veitdtor lem  iccipiac  agere  poteft  iBtadco  di- 
iieribs  cft  caftis  LSdhinm  ^.d.in dkm dd^,  nam  tbi  ex  natora  padi  Bc 
.  addi£kionis in  diem,  allata  meliori  coodicione >  vtcunq-,  faculras rcn- 
liendi  in  pcrfbnam  cmprorisfit  coUara.cmptfo  ipfo  iure  difroliiitur.  Ec 
ica  poceft  iuxta  hanc  cxplicationcm  pars  vtraq;  diftin^lionit  Barto> 
lins  huc  adcommodart :  oam  &  io  ipccie  i.  l  Qufb.  mtd.fign.fiflu.  in 
jjm,  com  ipib  imc  firma  fit  cmptio  >  ei  acbicrio  9e  volunc^te  emptorit 
earetcaftscur :  Sc in  fpecie  /. Sdbiniu.9,d,i»dim4d4iS,  poceftace  ioria 
abcmpcoreabir:  8c  rcquidquamhic  obiicit  Pinellus  quod  empcor 
prior racere pofIit,vc  rcs  apud ipfum  maneat.fi  contra  hcitetur :  quo- 
siiam vtfupraadargumcQCuai  Fabrieiufdemgencrts,  reipondimus, 
ladteftf  qnod  poteftace  iure  ret  diicedit  ab  empcore&  eiaufemir» 
adcovccunqi  non  ofFeraccmpcor,verumtanMacft>qaodabfque  eius 
voluncatc  ei  ces  zftimarur  &  cmpriorefoluatur ,  nrq,  enim  vr  plus  af- 
ferar,obli2acus  eft ,  &cum  erapclonc  m  vel  alienationem  voluncariam 
dicimus,  ia6ko  emcocts cem  cransfcrce  incelliKimus ;  Si  aUud  eft  qua- 
tecede(^o«idiud,>ieiionfiitfto;  Artioo£ieiido8enonphit<ii&> 
ceadococitQrcmptocboc  paci,vcretabeoabeat:  &iitbililleia6ci& 
cx  quo  ipuus  volimtace  rcm  ^re  colligi  poflic,cu  potiotpmfisiiCttb 
^raue  ipfi  efTeiempercontralicicare&quodnopro  aliopretioquam 
quodabinitiodidlumeft,  rem  vclitretinere.  Quzfancahterleha-  . 
bcnc  io  tcttmnUl.i.cMm.  vetidit.  Ecdicerem  cgo pre  Barcolo*q^od 
«scaiilaIdiomtvIccadimidimB>  decnr  ip6  aAl^oonciaAtttexvMi* 
dito )  Sc  ea  iuxta  naturam  fuam  per  d.l.x.  informaaun»a4pieciamiiip» 
plcndufn , ica vcreftitucio rei fit tantum  in  felutione  r  quo  pofito  fane 
iftam  refblutionem  volunrariam  eflc  farcndum  erir.  HaEc  ica  pto 
£ar  colo  dici  poffunc,  cuius  cgo  vc  (cotenciam  probo,ica  racioncm  qua 
vcicnr*oon  vitdtpiobo»  fed  naiic.qac  ex  fbpu  didblt  incclligitur>qnod 
vtean<|;  kftiointeruenerit.tamen  nifailomfaat  dominiumrclplt* 
ncmirct  6c  pcrfcflum  &  i  nuHodependcnsrransfcrctncin  eroptorcm  • 
& vcnditio  fimplicitcr cfl para,  cui  nulla  incft  conditio refblutiua:  & 
ficexaccidcnti,quod  poflca  per  xemcdium  /.£. C.(f<r«r.rr)u/.resaa« 
fcnur  ab  crocore>fiaeidfiacipfiatvolcmcacc,  (iuc  etiaro  exquadaau 
'  aecei!itace^ann5eatbittcatatnoopaaiieiteiped|oti.Culrf*r.i«M^ ' 
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vam  Cecns  eft  ir;  Lii. D. de pigntr.  9. dein  iumAdd.&l.^.infr^ 

Quih.mod.pipi.folmt.  Illud  facile  rcmouetar ,  quod  icavideacuiia*., 
fccri  veodicoriiniqaa  conciicio ,  fi  icm  cuonercpignori«accipticco» 
g«iiir.*-de  ptttconeniineftlijcfeiiiedfuiB»  qttoatntcriniDitteiem- 
pcc,  pipKxiAocfc  poftearedhibicz  proponunt  JCti  in  /.  rnffiikif .u* 
%.i,Lb§tum4$,i.fiffmt.de4d^,tiiS.  DimictMn  vc  fi  dubicetur  >  an^ 
tes  fir  fortepignori  nexa,  emcor  vendirori  ds  indcmnicate  caueatt 
Quod  n  ren^obligaram  efle  conller ,  rem  liberare  cogacur  cmtor,  auc 
obhoc  ip(AitBcon4emnccur:  qaodFaber  d,di(.ii  (af.i.  ignoranit, 
vl>i  •icconderoDanAim  emrofero  tn  omne  id  «piod  vendiioris  inter- 
•flepoteft:  neccnimincerca(entenciaferripoce(l.  Ec«bi«onftacde 
pignorc,  (atis  conftabic  eciam  deeoqaodintcrcft :  cctcroqain  noa 
condcmnariemtor ,  fcd  caiiere  debcr.  Eccxfundamcncisiftis.fiict 
iub  pa&o  de  reuendendo  cmpca  pignori  daca,&  poftea  cxpaAo  rcfti* 
tModft  fit,  idem  contra  N  cgu  zanciam  IbpracitatiHn  &  attot>reijKM> 
^dradanicenfecquod  nimirumpignus  nonfbluatur. 

Sed  quidivrdc  hoc  addamns ,  fi  res  donata  pignori  data,  poft  ob 
mgraticodinem  renocetur ,  an  refolueriir  pignus  r  AfKcmat  id  Fmr^ 
fitfJ$l»(9n.iy»  fortaffis  ex  hac  ra voao ,  quoniam  neceflario  rem  refti- 
caeiedoiMnitinstenenir.*  fed  nosifeun-ntionemnonficfecoiiclii^ ! 
4ttepiobaaimas.  Affirmatidem  F46«rdic.2f.Mp.4.  hac  ratione»<po4 
donatioipfoiiirereibluarur:  qliam  f  rcorbonamelie:  (edeamnon 
Tideo^Fabroprobari,  &  omntno  puto  falfum  efTc.quod  donatioipfb 
iurc  ob ingraticudinem  rc(bluacur,  &  confcqucncer  ex  fup.  politit 
•loiMkmentis  contraPinellum  &  Fabr.pignus  rcfblui  nego:  ^pro» 
Mofofltitidabftrdam,  camift8caaraUtplaBeaccidenttna,deqat ' 
stc  cogtcare  credicor  poruit ;  nec  com  criam  cogiram^cdonacarius» 
in  qu«m  domfninm  plenum  &  pcrfc£tumfineTUacondicionerefb- 
Jutiua  translatum  fuic.  Et  cgo  nec  rationem  vllam  nec  textum  video, 
quo  proberur,  quod  ipfbiuredonaciohicrdbluatur.  Ecmirum,  ni 
F«biMdecepitreitttsnf.7.Cdlirriw(.dMMr.  TbiaitImp.qaodaaio 
qua  revocatur  ob  ingrscitndincffl  dboatio,  cftAum  habeat  vindka* 
tionii:  qaod  forteillencutAcalibiHunniatfinteUeiitdeaftibnein 
rem ,  qaafl  donator  rcm  vincHcaret  iurc  ciominii  quod  poteftatc  turit 
ad jprutij  lit  reueiium:  Scd foedusomnino  hic error cHi  quoniampec 
vindicitionem  ibi  Imp.imclligit  vmiiasm  quod  nimirum  eaaGtio 
mnxm  findidamingnttimdinii,  &qu2proin4BcoiiKaiipiamdo- 
•s. .  aaiap 
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flMnnvintantam»  nonttiainbec8des<ietiir:  queRiadmodum  Ita  8c 
eodem  fcnru  iniurianim  aftiocomptteredieituradvin(li(f);am.  Sci 
de  hoo  finiendi  pigooris  modo  faris  maltar  Explicanda  Kt  fnit  ex 
liindameotts :  &  licet  eoim  cum  fianolo  (cBCiamiiSi  tamen  rationem 
fBimoiictnvion  probantii. 


C  A  9  y  t  .  XIV. 

r.    Dc4miii4  pigncr4t4  profiituuad  l.t^.§.vlt.  de  plgn.aSt. 

OCcturunt  duu  fingulares  modi  fiaicndi  pignoris,  quos  fub  finem 
iAius  rrad.itiunis  notaie  libet.  Ynus  eft,  quitantum  babetlo- 
cnm»  inpignorBtaancilta,  fiaeditortaiiipcoEmaerit;  lextateftiiu 
Lfl^pMffrrv;  14.  ^.vlt.infin.dffiffhA  qood tamcn  parum  apte  n- 
decuTCumprzccdrntibtiscohzi-crc,fitra^auerit  male  respignora- 
tascrcditor, cum hoc  nominc pfgnoratum iudicio tcncri ;  neque ye- 
ro  mala  tradatio  cft  modus  liberandipignoris:  icaqiinferturmal^ 
^maJacraAtiioiieadDignoiislibecattoneiii,  ftqaodfobpfc^Qiti»» 
aem  aocilbe  pjgoat  ibniatar.  Haud  abfurde  quis  ctedioecit»  id  ilt 
murafleTriboniaoam ,  refpicientemadconfiitutionem  DioeiitidHim 
l.facdi^tmej.  C.decdpttK.  &pofiltm,  exquaamittatiusptgnoris ,  quire- 
demtamabhoftibusptoilitui[;quodTribonianus  genetjile  cHevo» 
loit:  fbtteia  conliderMiooc  habnit,  &  Tribon.fi»£onem  imperac; 
mLfiUnmesii,CJtS^uiMd.  exquaexbaccaa&Acfillc4?aacikKpo- 
ttii  &  dominica  poteftarc  liberantur:  £t  volaic  igiturpignuiqaOH 
qne  rolui  hoceffc^U)  vcdebitorpignoratitiaa<f!tioncancillamrept* 
cerc  poflct.  Alter  modus  fingulariscftitideminfmguiari  fpecicpi- 
gnorata»  &  in  corporc  quoq^  iibcra,quod  redemicab  hoftibus ;  vt  ni- 
iiiitiimfi»liMtar  pignus,  fiiedemtiuqainqiieiioalctoperas  praftitetit 
Lvfr.  Cdipefilim.nmrf  AffineMlt  quod  in  eadem  (pede  foluitur p»- 
gna<>fiquisredemtamabhoftibns,matrimoniofibiiunxcrir.  l.fitf  i|. 
C.depcfilim.reuerf.  Hifuntmodifpecialcsinrepignorata.  Addamus 
modum  libecandi  pignocts  (peciaUs,pr(torij,fi  dcbitor  cemparcat  auc 
ip(e>aatalfot0ededeiend«ndoctaeanc{  ita  enim  fblui  pignuspntco. 
cifl€onfttt,qiiodperptimiwidecietacoiiibcotue^qaippelioic?^^ 

'      lii  1  fioi» 
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fini >  vt  dcbiior  cuftodiae  rxdio  adftSus  comparcar  &  fc dcfcudatr 

&  idcm  cft,n  aliut  idoneam  offcrac  dcfenHoncm. 

Illud  crinm  alircr  hic  addamus,  cum  conftec  cr  iam  alium  pro  alio 
pignus  obligarc  pofTr,  an  paricer  obrincant,  qux  hadlenus  di<^a  funr, 
an  aliquid  fic  (pccialc,  &,  vr  apcrrius,dicuntur,an  fi  fortc  dcbiror  mo- 
ritur,5c  crcditor  ipfc  longiocci  moras  fcrar,  an  aliquod  fupecfir  rcme- 
dium ,  quo dorainus  qui  pro alio  rem  obligauit ,  vt  liberetur  pigaus 
7  ( quod  i^orte  eius  plurimum  incernrjconfcqui  podir.  Ec  fideiuffo- 
ribusrcmcdiumeiufmodiproditumc(Tcconftac>  vc  (i  diuinobliga- 
tione  ftercrinr,  vclqua  aliaiuft  Hiraavigcar,  poffint  agcrc  adionc 
conrraria  mandari  aur  ncgociorum  gedorum  conrra  debicorcm ,  pro 
exonerarione ,  &  vr  fideiufsione  liberenrur :  in quam  rem  funr  ttxtm 
m  1.  Lkcm.iS.  $  .vU.MMnd^ti  l.Ji  pro  eu  wC.tod.  hoc  cfFcdu»vt  foluac  pe- 
cuniam,  aut  alitcr  caucacfuper  quo  procul  dubio  8c  credtcor  audicn- 
dD$eric,necdiucc(avidctur  racinpignoruro  quacaliusdcdir*,  &  quid 
li  cnim  quii  forre  inopia  rci  familiatis  i-oa<5bus  rem  diflrahere  vclic : 
itaqi  &  hic dominus  ide aui mandari aur  ncgor. gcftorum adlione im- 
pecrabir,vc  pignus  Iiberccur :  at<.]ue  ica  eriam  Neguf.concludit  (en- 
tcntia  communi  Dd.  part.6.  in  vN.^y. 

C    A  >   V  T  XVT 

f--       Dt  his  qu£  confequunturfolHtionem  pignorum,  dj-defign^ 

rAtitfAdirt^lMAtitone^ 

m 

1.    DiffitrentitM^ionypigfiorJtitid  &  Seruidna. 
2»  Dt  vtra  caufa  &  matrt  huim  a^onu  ex  qutf  nofcdtur^ 
|.  ExMminataantpltattontsNeguf. 
'     4.  ExaminatuiufdemUmuatmts. 

DVocapitaprincipaliainictohuiuslibripropofalmus.  Delibera- 
tione  pignoris,  &  quar  eam  con(cqaancur.  £c  nimirum  (bluto 
viDculo  pignor  is,&  cefTanre  iure  creditoris,  racionis  eft,vr  ea  debitori 
res  rcAicuatur.  Ec  hzc  cnim  tradatio  pcrtinetad  pignus  &  cuitu 
poffefiiio  eft  apud  crcditorem,  fiuecaexconuentioneipfitraditafir, 
nuepoflea  ad  eum  peruencrir.  Vbi  auccm  pignus  e(l  apuddebiro- 
rcm  >  reiper  (ecft  iiquida,quod  aus  ipfo  iarc  tutus  e(l  debiror ,  auc  vci- 
^ue  exccprionc  defcndirur  conrraScruianamadlioncm.  Hicautem 
tAuri  dicimus  de  pigooraticia  direda,  nam  de  contraria  dixirans 

fupra 
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fopra Itb.  J.  vbi  dc  inrr  credtroris  in  ptgnor*  tradbuinius. Ef  intclligi- 
inu^pignoraririamin(pocied:dlam.  cztcroquinpignoraritixnominc 
nonrcmel(ig.nificacurhypothecaria,cuiustrA<5katumab{bluiinus/i^r 
Ec  htc  lncisgratfa  breatcet  noramtts  dHlerenmt  aftiones  hypotfaeca* 
riaf.&pignoratiriacinrpecif  didsc-.Et  i.pignoradtiaorituc  cxcontra-  * 
fturcali  regiilartrcr;hypothccaria,expa(Slo  nudo.vt  vuJgodicunt;fc(J 
▼r  ncpc monuimu»,  cll cx  Edido pricroris.-naro  &  vbi pignus pcr  tra- 
«litionem  conftitutum  cft  ,amiHa  podctTione  earo  Ivcum  habere  con'^ 
ftac  s.Iitacftpec(oBaIish«c  verorealis:  f  IHteftdapreirdiredlsvtcS» 
traria  hxc  cantum  vnica  ^.Hcetamiimdatur  creditoririllaprincipa*  ' 
lUdircdlanimirum,dcbitori.  f.  vtraquediifcrt,qooadfioitionem75c 
quotemporcfintatur  hypothecaria,adparetexhisquae(upra  diximus^ 
dcmodofiniendipignorif  pcr  prxfcriptionem  :  trfi»faeii6.|.aniftia- 
^oni  obftecpr«(cripciodominij :  quanto  aotem  ce«»or»<iarerpi- 
gnocatitta,inr,.  mox  videbimttt.  OenrqaeexDd.  Negnuinr.addit  p.jm 
a».i.hancdi£rerentiaro,  quodpignoratitiaadiofitbootefidei»  hjtpo- 
thecariaautemftddtiiuris.  EcDd  quidcm  a(fHone$in  remfolencre- 
ferreintcr  aiSkionesftri^iiuris  .TeduRcnctinuis  in  Tt2£t.dta4lionJ$fp^  . 
i(.inrubtititechocdici,  &diftindionein  hanc  inbonscHdei&ftci^ 
iarisrrobdiaifioDcm  efte  a^ooiUB  iDpeiibnan» 

Porrodiiimat  (blatoplgoorelatioacmfiiadere  vradio  pigtio- 
ratitiadcturcontracredirorem  prorcreftitucnda.  Itaqstumdcmum 
& a5u  moucre  porcftifta aifiio:fcdan  ea rum  dcraom  ctiam  nafcirur?  S> 
Ica  vulgp  &prorcgulaftacauncDd.&poft  cosNt^kJ.p,j.m.i.n.^.ci\iod 
^bilo!mamTdGKisia^lamfrpndebicofidemcrirjfija«a  fiipetexp 
plicatafititfii^mficperfiibrogationem  )  pignoracitiam  ratqoelct  ^ 
ctiam  loquituF lCtus  in  t.Jirem  ^j.^  omnU ^Mfign.a^.kn  (acis accurate 
id  ita  dicatur  roox  videbimus:Interim  hoc  monemus.id  ita  vbi  de  de- 
bito  foluco,  vei  pro  eo  £icisf a£^o  qu«rit ur  obcincrc  mcdiate :  8c  accO' 
tatios  enim  diceodam  eftet»  (btoto  ddMnUblai  viiKuIam  pignoris,<r 
liocfeUitona(ci  adiooem  pignorttitiam.  lamlkocitaadffilctamatiAr 
videamos ,qoc  de  ea  rcttaditN^ji^iJscvrpropdnic  ibi  quindectm  ii-  ^ 
m{tationcs,qtias  flridlim  cxaminaDirous.    Prima cft ,  licct  n& n  folii- 
tumjfcd  ctiam  aliaslatisfadum  Ht.  Scd  nimitum  debci  ita  rcgula  con* 
cipi :  quoda^io  compctatpignoratitianfolacuroncdebicam  aoc  ea 
Aoinioc(atisfiiAttmn]aoa|odoi&iJl^$4-.df/i^u(^.pcopoii]car«.  lit 
.  ^tat  >ihiampBation6eft.Secandaeft,^ttodtcgalapcq«datetiamfi 


^  « 


• 
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fuencaliena res  pignori  oblieaca.  Scd  h«cquo^ae  nulla  eft ,  quo- 
niim  «lobidSKim  hoc{3erdaec»  i8cha6ttnai*  vtadto  pignoi^ktdA 
eompeoic,  ces  ilieiM  eciam  redbi  ptgnori  dacuc   Secttiiwiai  qood 

etiamnulla  cft  tcrria  ampliacio  qaod  aAio  ilb  8c  prctori  compa- 
cac.Quarcae(l>quod  rauinciac,ritem  in  iuciicio  offprri  pecuniam.Sed 
ica  fane  non  (blucum  eft»veram  curo  in  credicoci«  iic  poccdatc  accipe- 
re  pecaniam  oblacamlnftenat Id proibluctoaehabetur.  Qui nca cft , 
fi  «ciam  Colociim  fic  aliivfnodoeircAeliccateK  iorie  ladooe  fohwre* 
SedhBCqooqtietfmpliaciotft  in(ubrilis:qnoniam  Koc  iplum  in  regu- 
la continetucquac  loquttur  dc  folutione,  qu^  fi  rcdle  fada  C\r , effc^ta 
fuumhabeac,  neccirccil.  Etadeoinrubahseciam  c(lampluriu£:xra, 
UatMim folMerit:<{aoniam  ex racione  iuris  tbluere  pro  debi cor e  quivis 
poieft.  Eademqueracioellfepctiiisampliacionis/^cMMU^ 
/r  if<]p»/r4:qaoniaiBiftiidpto  iolttcioae  m.  Oftaoaeft«qoodfi6petib 
eciamft  debicor ,  cam  pecuniam  ad  manus  non  habercc  qunm  lolue- 
rec  credicoridedericrem,quam  alcecipignorarer.eo  adco  ab  co  pecu- 
fUamaccip«ret.exl.pecenci^7.depign.a6b.  Quxaropliatiomanifefto 

.  iiicpcae(l,quoniamooneftdeiegula,que  loquicur«e((rfiitiont:AciB 
i^eele  illa  roa^eft»  vt  Dratfcripcis  verbisaftio  iit  neceilaria  ▼ciqoo 
pi^aoraciciaiocumnonhabcc,vcinfra  probabimus.  Nonaampliacio 
oft,qaodeciam  compecacconcra creditorem  (ccundum  cui  primus  re 

^  fibipignoratampocropignoridedic.  id  quidem  dubium,(dc  quo  in- 
firtvidebirousj  defiibinepueftampliacLOicam  iftadadquasftionem 
peitiiieatsan  luecadiocootiaterciam  decar..£ia(<ieroiarii»  eftam- 
pliadodecima,  qtaodectamdecar^oncra  fideittiTorem  qiil  pignora 
lait,&deeopo(l  ittdemindabimus.  Xl.cd,  quodcompetac*  licec 
ex  padbo  pignus  vcndece  credicor  poQi  t:  quz  cd  tnepca,quia  concine- 
cur  fub  reguia^ihilenira  ampUus  hic  debicor  facit,  quam  quod  (oluic 
Adeoque&inepcaeftXll.ampliatio  *  fidthumrA^tiatfmpeHfdti»» 
mm  :  (iquidemaccipiendaeftlaperior  rcgula  nondcfolucionc  realL 
Sediimplicicccdefolucione,  cuiusfpecies  edcompcniariou  Echuc 
eciampertinet  XIII.  arophacio,(i  crcdicoraliquidv.c.afureconfecu- 
tasfuerir^  nam &illudiacompen(aci»aem  venic:  dcquo  p«(l  age. 
nias.XIV.eftaetiamfii  credicoridebitorpignusemetit.  Qtpidcip& 
inconcinna  eftL»qaam&ideocancumproponic  NeguC  vc  poflictra- 
ftawdonnMitiritcontiaftai;qw>djioifapUi^|.inniaMtia4e  vendL 
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Tonc  pi*giiorisrcdniiis«XV.randcmeft,licet  in  plus  fit  condrmnatus 
dcbitor.  Sancfentcnria  habeturpro  veriratr:  fed  pcitinethocadca- 
fumquocrcditorcgithypotbecaria,  &(aebitot  ob  coutumaciana  tn 

Slaid(coa(leniDaciM&  tum  vero  ex  zquitarefi  offerAtor  debitmny 
bffiiHoieoiufaigic»i.i6.$.j?p(irrir^«^^cpiod  Cupnltbr,  ^.in  efe&nfi» 
<iiNi»f^i#4ffJfS»w.  Ez  quibus  apparer,qQod  ifti  Scriprorcs  Hn 
diciocongeranrquaruis,  falrem  vtcharraf  tfnpltint:]&  ed  hoc  (blem, 
ne  NcguUntio  vt  pleraquc  locis  incommodis  tra^cr,  (atis  habcns 
'^uodttaftauer-ir.  Atque  hatc  dcNeguzanrij  ampliationibus  videa- 
'tno» Sc  Koiitarionet»  qnatcongerir ibldein.  Prjtnieft,quod non de« 
tnraftiopigoofatithfoiftfblutsetiam  Hnt  vfurat.Hzc  nicptaeftrquo. 
JlianiTtgnbtton  tanrum  ad  principilr  debitam^fcd  ad  om  nc  dcbituni 
perrinetrquomodo&conccptacft  aICtoi«/.5>.§.5.if^pi^n  4t'f.  &  vti- 
^ue  ctiam  vfurz  dcbira  funi.  Alteraredlc  fc  habet,  quouian)  iicet  v- 
Bas  debicorislMniBs ,  fi>taar  portlooeni-ibttm  qaam  tancnm  debet,  ca* 
menncc  propane  nafcitur  pignoraCitiaadlio  quodfup.  lib. ^.\bi  de  * 
jndiLiiduitatepignoris,exphcauimus.  Tertiaeft,fipoftfa(flam  folu- 
rionemcrcditorrem  emerit  adcbitore.  Ifta  quidem  habet  autorcm 
lCtura  iiii.4/ir»e(^^.v/ir.i^cp;wn.4^.SedreueraeftmiubtUis»  quoniam 
aonamint  Aeonootcank  iitperuenitcrcditeri,  Piittas  ailanc  ibb- 
liUs  eft  quarca^limiCMiojfi  debicoc  (eloeric  nummos  repiobot 
ttr  24.  §.  epi^reprobosdtpig».4^.  quoniamregala^iqaeaccipient&eft 
dc folutione  iufta  &  lcgitima.quahs  hxc  non  cft,obiter  ad  d.  l.  2^4  §.  i» 
addo,qaod  vcrba>r^rmn«»imtfrr(/^iA4tf  ngnificeor,  debiton  num- 
Jnorum  iUornm  dari  coadidioaem ,  quoniam  itaius  eft»  vt  rbi  cx  (b- . 
loriooenon  nafeitnrUceracioieiat^ood  fetmun^eft  defnr  conciaftio 
fta.|.r.O&/.q)  licer  AccttcfiotVtdeaturreftringetead  casu ,  quopcr  er» 
forcmfolutiofa^tacft,  ramen  veriuseft,  (tmpliciter  dari  conUiftio- 
jiem,poftquam  fblutio  cffsOmm  (tium  non  habct ;  quod  Sc  ira  gcnc- 
raliterin</./.z.  §.  i.  pioponicur.  Qujata  limitatio  cft,ri  pignus  da- 
tomfaerirpnpillo.  Atenimcnmrhoc  ca(a  non  naicatur  pignorariciA 
adionecre£h:contradhiro(?tpignus  l.  fupiBtdip^M&.nadrz  quat* 
ricur ,  an  ei  qui  fbluit  hcc  derur  adio.    Prorius  tamen  (1  tcsHtad- 
huc  pcnes  pupiilum ,  locum  habcbit  hzczCtio  V.  eft  Ci  amiferit 
CEeditor  p<g.noritpoirciIionem,&experrusSeruianaa6lionclitis2(h' 
mtciooem  Acqnodfibi  debecariipoucdbrcfaerir  confccutus.  Et  boc 
intgiaiiiepcai^qQiaccedirociimi^adleni^babcfrEccam^poflacec^ 


aonlne  ccneri  eftbne  pienofitiiit«£fom«nlpaeaqaamliaKa* 

^ionem  vem^aniiieiicpoScinonem.  Septtmaliraitano  ea4etn  eftcfi 
prima:ntantumparspecanizrulucafir,icaq-,  &ip<ainepta.Eoderoqae 
pertineclimicatioo6taiu«  ficreciitotc  iucricdeeaidlionct  neq*,  cnim 
■  tidemccocumralui«ai{icaiieatur  dcincicmnicatcSaoehicnot^poceft 
egieonttKreditorem  pio  reftirarione  lei^led  (ancalijeqaoqi  pnefta^ 
tioneiaftius  a6Honi%deiiaibntp<^eaagemas*Ec  prxtercanon  c(l  ve« 
fttnit^oodiftoeaninoncomperacafbiopignoratitia ,  fcd  iniudiciode 
indemnitateprcftandacradlatur.  Ethocprimum  cdgctHis  limritacio- 
]iam,qaibasex(entenciaNeguC&quirolcnc  nondacucadtopignora- 
citia*  Aliadgenas  eft»quibas  contra  ei  qatnon^nir,  pignoracitia  a- 
dtiodinir,  ^naromqoainor  propooit  V^Af,7JmgmJiMm%Mt 
Ipignsi  dacam  f ueric ,  fpe  nnmecationis  futur« ,  quae  fecuta  non  dt 
quodiciderainlubcileeft,vccanqucira!oquaturICrus.j»/./()itff«w  ir. 
S.i.depigH  aS.  qaoniamhicabinicio  reucra  obligatio  contrada  noa 
* «ftt&frttftraouaeritarde (bluendapecnniaquz  naiiadebetur.  EiuT- 
4em  fiufinc  c»»  limtcatioeltm*  ficondiciodeleceiit/ab  qua  pignaf 
<Utam  fuit>aat  pad^am  de  non  petendofeccriccrcditonquamuis  hir* 
tuiqu(>que  Umicacionis  aucor  videacurlCrusiniiXii.i.a.fedvciqoe 
oportec prasfupponi  quod  quis  debeac,  vt  de  (bluendo  redle  qua;rt 
poffic.  Tercia blmicatio  re^iut  concipicur«  Si  fublaca  fic  obUgacio  pi- 
gnoriidanBCeprincipali :  quod  fzpe  concingir,  ftfliihenimreAea» 
gitnr  pignoracicia:  Ac«ftJuec^neraIi$  adeo  excepctbsft  inepce  cafiim 
ancillcproftirncathuc  cancumNegul.adducac:  ficuc  necreaeliocte* 
ferc  cafura,qaocredicor-mdetrad^uicrempignoraram:nonem'm  ira 
ibluicurpignus.  fed  eftpropriapxzftacioaaionispignoratttis  fupct 
damno  qnod  cieditoc^ledit.:  Eft aotem  ctCm  itn^laris  >  quo  prootec 
iocereHe  &datilm  cceditocisSe  hioc  damnom  &um  oeedomlblom 
peconiaegicarpignocatitiaa^tione  inll>f|t.te/p,d.f^ui^.quxinfi* 
^Qis,&notandalimicatiocft.  Hzcttaexercendiingcnij  caufaadil* 
perioresampliationes^  limitationes  NcguCannotace 
vifiimfuic.IamanrcdliasiScaccuraciasremtca- 
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C  A  f  T  *  XVl 

1.  j^/ir  hit  rtguldfit  tottfiimmU  Hru  mlKkmtm  ftgntrmii^ 


i,  'DtvtUmfAtxquAnAfuturhimB^ 
j.  Canfutdtdtfmitctmmuiui. 

POfuo adhuc ,  qood  fbluta  pecunia ,  aut,  fbluco  vincu^o pignorit, 
nafcatur  adlio  pignoratitia ,  ita  conflituenda  td  regula ,  vc  nc  rot 
«mpliationibus  &c  limicacionibui,  quas  6c  plerasq,  inepras  cHe  often- 
4biiiiifi<ficopfu.  Ecqaomagisemmcooftnngjcurregula,  &(eipratt 
toctnc  liefiogiila<lecidic ,  eorDdioreft&perfedioc»  qacoimicaili 
•conftituatur  pro  principio  quodam  ,exqnotUactOQes&decinonet 
■dcducatur.EtjCtusin/.9  §.j,</.^ij«.«ff.rraproponitrcg(ilam.  Q^od» 
iblucoomni  debico,vei  co  nominc  (acitfa£lo,na(catur  adlio  pignora* 
«itia.Sed  paalo  agic  confufiiit,quia  cum  in  rcgula  vetbum  (dtkfd^umt 
'Oaod  ratio  vciqoc  csigic»  lerercndamficaddebicam,  A:qiiodpco  - 
debico  fuerit  facisfa^kuro » tamcn  moz  in  feqq.  verbum  iftodiciacci' 
pir,fiobligationeipfaduranre  principali,  facisfi^flum  nrptopignott- 
i>ut,5c  conucntum,vt  vcl  iidciufrorcsvclalia  pignorafubrogarentur. 
Si  accHracius  agecc  voiumus :  proximacauiaponetMiacft,  &itare- 
jolafennaiMli. 

Soliico  vinculo  pjgnortSini£i8ecoa^eMa6tioncm  pi^gnora- 
ticiara.  Idquehisquzhadenotrradidimusconuenit ,  &exiingulis 
modis  quibusliberarur  pignuSjConRrmamr  .£r  dizimut  vero  libcrari 
pignusvclimnicdt-itc  vei mcdiate:  Illud,firedainpignutcoocipia» • 
tor  libcMtio:quo  ca(a  pr  iocipalis  obligacfo  daiar^coimlopas  cft,pe» 
caniaffl  ede  (blata  Hoc  veto  pet  fi>lotioD€  pcinctpalis  obligactonis* 
Iiaqacinliit  cecroinisitaconftitaen(iacegalaeft.Quod  fublara  obli- 
gationcpfincipali,  nafcatura<fl;opignoraritii.  Scd  pufoideo  JCtos 
noluiffc  ica  proponere  tcgulam,  quoniam  non  vno  cafU  ,  fiiblata 
quamuisprmcipali  obligatione,pignorisobligatiodurat,  vt  fup.  hoc 
iibro  cxpucaaimas.  Ec  icaqoc  maliierniit  ponere  caafim  Iftios  a6Ho* 
nit  (blutionem ,  qni  cft  modus  naturalis,  poft  quem  nec  naturali  s  vlla 
•biigMto  f  oag(itfiitt?inciiigmpignorit,  (iiptccfiepoccft .-  fed  vc 
^  mkk  cedias 
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cedias  phncipij  locum  obuneaticaeamcoDftiruamus   Quodrolao  - 
doaedcoiti  legidme  &  plenefiida  naleatBi  ic  compMBt  pig  n  oratitia 
•6U0.  Et  jiflmoinfelligemosfoltitieoC  non  tancum  qnc  nc  pcr  adua-  > 
Icm  numerattonem ,     etiam  qac  pro  (blutione  eft,  iu  vtobligatio 
tollaturprorfus.proquapignoranexaFuerunr.  Exquoinferemus  er- 
iam,  nouuione  acceptilatione,  etiam  compeniationcobfignattone 
^depo(irione,ioteracnicntibat  co,mpcterea€kionempi£nocatitiam> 
itemq;  (i  paAolitteioil&adtbitam  :(|aoiiamfca6omiiiahabcflKc^ 
fedamlbintionis.ira  n  viiq;  crcdicorpecaniaampliascnn  tMtnm 
percrc  non  ponit ;  fuHicfr  enim  dc  icacopctcre  pignoraticiam,  vt  (i  qoa 
forte  iproiureob{\eLcxceptio,  ffaperreplicationemrsmoueripoiBr. 
Deinde»  vccbumpBBiTi  efiicitvcinepuiiclimicacto^qiiam  propoiut 
NegaC«Ki.ii.§.iu<fi{MwiA.qapd«tiamBOftiblaapecaiiloa^  ' 
nA&^vbjnonoiiMacapccnnialbit»Etcnim,n  nonfa£l»roltttio4lf 
bet  reraorati  hanc  a6lionem>  oporrer,  vr  prius  dcbiraHt  pccunia,  qnrr 
vbinumcratio  nonfuit,nec  eam  roIuereneceflecft.Dcniq-„cxverbis 
fttni &Ugkmi,iaknmtQDOtictc  Ibiutu  eiTc  01000  debicum,non  par. 
•ei  oportoieiifiiotiiiiiftdtt  YfiuMsopof toelblBcotcfltaBmmM 
BOtnoarfprobos  :qoB  omnia  6c  aliaidgcntts  cx  tcgulaita  confticoca 
conitqimotaRTelatiporrbfi  libtratttr  pigpns  Cmt  ioluacnrciedicorf, 
(inealijeins volunrare:&cukttnq; candc iurc folut(ur/./o/fifN 
lar^  juiip(7n.4<f/.Aue  foluerit  dcbitor  tprc  iiuc  alius  proeoi.i.in^.^ittK 
md^iffiJolu>l.ns  ti.  c.i/r/iijMrt^.qucinconcioiieiNegar.it^cranir. 
pliadoacttfcliiBitaiiooetrclbcontai.  Acqihaceciampetdoet^qoo4 
-peconialubtcarproroluta^qaaodoftatpecciedicocemrjqa^auirai  ' 
cam  habeat :  ex  quo  &  qui  oSerr  pccuniam ,  porcft  mouere  adlioncra 
pignorati:iam.qu6&ad  iimilescaruspertinenttexcusi»/.4iiM420.i. 
fign.ad.l.netcreduorci  10.  &l.flt.  CJjpignor.dHJ.vU.  C.d.Ui$t.pignJ,^,C, 
d.dijir  /'ij;a./.a»rfiitr  A  oX.rfi/^f ikQjjibasaddeo4aiti,quod  Iblatior 
nem  oporret  fieri congruo  rcropore  3c  rc  adliocinaegra :  (era  eft  enia  ' 
oblacio  poftquam  pignus  di(lra6^am  eft « l.fifihtqudm  C.d.  dijlr.pign. 
Dcniqucfblutumdcbitumcncoportet,  litem  autcm  exobiigacioi>e 
srincipali contciiatam ,  ^uin &c dcbitorem condcmnntum  cttc, non 
ibfficit :  vt  fttp.  iiooftoiel  ootaoifBos.  Atqae  iia  vulgo  ti  aUituiMaod ' 
la^iopignotttiKiiioafcatBrdcmamiblacodebitB.  ^DvctoerflttaM 
id  non  Utis  aot  verc  id  aut/ubtilirerdicL  Seddiccndumeftaftio- 
iftam  oala  cx  conuaftu  ipib  pigoonRitioy  dcStuim  &  eo  ipfo 

puo^o 
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*ihliiAosqaorespigno(iscMifitraditiir.  N^cuitecTideaturabnir- ^ 
dDOi ,  ^kmm  expficai^iiiMltr  ImqtiideraddM JC^idtin /.9. ' 
f.9:iiffpkdlii9n.  quod  debitum  omneiblammopocteaceile,  vtna» 

leacar  ptgnoratitia  a^lio  ;  ftd  ncc  fcmper  accutare  r»tif  loquunrac 
JCti,  &nihiUiiudibifignificacnc,  quam  qaodanreanonpodlta^a 
moaeh  ea  aftio  t  adeovcverbofM/^^raribiabacatur JCcuS)  oec  ca» 
mcn  «bibide  ict  vi«or»muii  &  vfnc  aftionif  eft  in  eieiddoiflr  vtiii»- 

'xiin^tftioaelafityfinondam  tnftiriiipoflictcffeda  infpedo  perinde 
eft,  acfinccdum  naTacfTcr.    Eriranon  vnolocofcribunt  jCii)  vbi 
obiigacio  dicm  cetcum  habct,  antedtcmnonpoHcagi,aiunc«icfl«  _ 
a^ionem  l.ff.tn f.pr.  i.  reb.fred.  ^Miki  paSim :  &  tamen>  quod  fuo  lo- 

«cofi^idopiobMii»  ftatknameftfldio»  re<lqnceniedieianoniieA& 
mootnir «  &  imo  ox  rationt  ioiit  vectcit  cum  pericuio  moaeniib 

'  qnoniam  ante  diem  agens  male  agebac  ,  &  amittebac  tdliooemrfk. 
llludcatur  hoc  inHgni  cx«rmpIo  in  l.  lultanns  i;.  §.  offerri  S.  d.  aSi^H. 
twti :  vbiJCtusait ,  li  non  oiferarur  prctium,nondum  elieexempto 
aaioo^m.  £c  camen  ccctiifinHim  e(l»natim  perfc^conimflhiiftam 
ai6tionem  ntlci  t  cOBfitqiteBter  negtcar  aftio  efle  reipcAa  t A> 
ftas»  qaod  ca  nifi  Hmul  ofteraratpfBtiom*  impcor  obtinefifcfim 
confeqni  non  potcd.  Et  quid  ni  igitur  licear  a^  eundem  modum 
expUcare  d'  l.  9.  §.  d.  pi^n.a&ian.  quod  non  nafcatur  aAio  *  nifi 
iblttCApccuoia  ;  neqao  vcr^  mtnus  eft  >  fioa  effe  a^tonem  «  vtaic 
JCtoty-hid.  1. 1 5.  f  .^.qotffl  non^fletftioiiira  aatam  vteft  in  L  9 .  $. ). 
4,4iHon.  pign.  £c  pouic  inibpiroii^nuri ,  qood  iftae  excepciones» 
nonioluii  aut  oblati  prctij ,  quje  compecit  vendicori  >  non  foluti de* 
btci,  quae  competit  crcditori  Hnc  priailegiacz ,  &vtloquunturDd. 
ftatim  excludeot  adorem  a  iimineiudicij,  &impedianclicisconce-. 
Ilttiooem  .*  aat-nloqaanactdcatioiiefflinritveterit»  qoodpnecor 
•Aionem  protinus  negtneiicTbisiMiduerfario  &  reo  conaemo  ttli . 
qoid  obicddum  fuifler,  vccanrore£tiaspoflitdicinoneflea6tiooems 
YC  tamen  nihiiominus  verum  fit,  aftionem  ex  contrafta reaera na* 
tam  fuifle  :  Vco  qua  (ententiafolidefacicquodpoiitacaaiaproxima 
6c  non  iropedica,  poiijcar  cflFe^s :  nuilt  aucem  aliactafaafflonit 
dbfipottft>qaaa  eonMflci»fllobligatio :  itaqae  poficoccMMiaiftiifi^ 
-gnoratitio  necifte  Aponi  obligarionem  &conMqtienter  aAiooem : 
quod  &  probatiu  ex    vlt.  tnfi.  quA.  mod.  recontr.  oblig.  vbi  luftin.  ait, 

-  (quo^icaliaapatecj  cceditomm  qai  pignus  accegitt  Raobiigari» 
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-&adremrc1icuendam  tcncri  :  Ergoobligacar  peripfam  accepdo' 
.nem  rci :  &  g  tur&tumnatcicura^io  :  Peradkionemhicinceiligo 
juHi  cam  q  ua*  eft  in  cxercttii»fed  qux  dcfioirur  k  JCcic  9c  luftio.  iofr. 
pTdSJuiClioa.  ius  perl[cquendi  8c  agendi :  eo  fenfuquo  Sc  dominus  <|ili 
rem  poflidet , a^ioncm  in  rem  habere  dicitur.  Et rero  intucntiaccu- 
ratius  ,  apparebit»  quodJCcus  in  d.l.  c).^.y  dcpign.ad.  loquatarde 
adione  confiderau  in  a&u  (ccundo ,  &c  adionis  cor.fiderats  in  a^u 
wiino,  exetddo :  ftde  hoc.cciam  dicemocpliiit  poft  io  qwfttooeaa 
I  nuic  adlioni  9t  qocodo  drqacfltoceropore  ptcfirribator.  Et crranc 
igitur  in  bac  re  Do€tptcs,8c  incprc  iuxca  &  hdCi  (bnt^qu^  de  natiuit»* 
te  iftius  adlionis  fcribiit,&exi«Nff«/!^.7.w.i.n.7.his  ipfi  «vcrbis  ferh 
qood  cum  concradlus  pignoratitius  fit  reah(,fateri  opoc  c  car,quod  cx 
iplbcotincda  a&io  pignoraticia  nafcacur ,  (cdqnodoriatai/acisfa- 
.cntMiic&lbUKioiiittempore.  IpfareivecicM&eiiidcaticeoccoeg^ 
fcteri,  quod  nafcatur  cx  contradlu  i£bd  pneftclaitc  tBriiu  ocoloi^ 
quod  JCtus  ind.l.*)-i.i.  e(Cc  foluram  pecuniam  rcqnirfr ,  vt  a^io 
nafcatur.Non  potucrunc  lc  extricare,&  co  redigi  fc  paffi  ium,vt  dice- 
leoi  concradi^o(ia,&  qaae vna  &  fimol  coofiftcre  nequconr.  Et  qai 
-cniBifietipocefttvtoccciicctcmenocicfitaftior  nncietfvocoii- 
ttcfto,  &  orictur  demom  longo  forte  poft  rempore  >  foluta  pecu  nia. 
QijiadireAiflimiconcradicit  libi  Negui.dum  air,nafci  cx  eontradu, 
nec  ramen  nafci,aniequam  fbluatur  pecuni.^  .■  quod  quidc  mon Aram 
cft :  cuio  vtiqueper  iolutionem  nihil  addatur  perfcdlioni  contra^os» 
Jmo  iblotio  i  concradupignoccticictcmotcfic.  Eiofildtojfacinse^  • 
qjWidcxgl.  BCCI.& cliiicit,flclHliodiec€HQOC«iaimfelaicw 
nia,  frdexinateriaaniiqua:fi»dfe(poodcodttmcftiieiOplis,  quibuc 
NcgurpoftDd.iftaspropolJtioncsrucriconatur.  Vnumeftdcmu- 
tuo,quod  conualefcere  dicunt(vbi  pecunia  numeraca  altena  fiiit  jper 
<onfump(itioneni:iuxta/.r0g4f/ixi.§.F^  atm  t.U.feqq.d,rfh.cred.  £t 
l  pmmcaiimUcMicicfttoaemescontampcione^Aicmeneimctfr- 
iicveccdfcooticAtts.fUfpondeo^a:rcrqucacqiiodaofedefiiBt,q«l 
negant  pecuniam  peti  pofle  pcr  condidionem  ccrti  exmucuo ,  led 
potant  necedariam  efle  condi^ioncm  f\nc  caufa ;  cxcmplum  qaoque 
iftodcildidimilc.EteQim  hoceft  mutuo  cAcntiaiciVtnece/IumiitiPe- 
T  tulcmficficcciptcjnciKcdeoqaidS»  vcfinaramiinceiaHieriotclie* 
«iioccfidaiaabcdacus obIigetatit/^f^'§«>»djMiiiiftnfr.  Et  cum 
Banihct«ciiocccfiiWiWM|iil>^alnw»»^i<ftc^ 
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adiwiia  ClWtf  ■Aiii  lic  naUgy,  noh  naickara^toj^fsr^oquinicrm- 

porequoconfuropra  eft'percunia,pof}qu2in>  veldqaatitaTfConcilia- 
tam  cft  niutuum:  exquoipfoapparcc .  nondemunidicinardadlto- 
iienai  cuminjudicitiroin  a^umaeducipoccA  .-  Quodfiquis  s  ctccp 
iDjitaam  hkdoofifiDttiput^r  &probeCj  ego  quoquetecroaAiwiriVr 
pcp  fwta  halk^iikftndam.  Akerom  ezcmplumcft  de  adione  cqidb& 
^lllcgtlftnttecniqi Bawt^pyn u m  cuccla  hnitanarci  air ,  redexmate- 
riapratcedence,^  nimirum  cx  adminidratione  tacelc.Sed,ne  multi» 
agam ,  ea fentencia f^iKa ed ; na(ci tur  enim  ha:c a&io (lacim  vbi cutclft 
ad  mir^illcari  eft  coeptaafed  finitfi  tutela  de  mura  cxercecnr.Nec;  quenii»' 
guam  OKmett » qaoil  fi  cutor  bona  fi<te  nc^otia  ftdmiBilt^aMlt^  opa 
moueatuc  a(f^io:ia  his  enim  cetminis  ncc  finitacatelaa6fcioniloctt9 
eft.  £t  latis  eftjquod agendi ius  inicio na{cicur,&  ad  reddendas ratio - 
nesprocinuscuroFobligatuC)  vccunq;  nulla  vmquam  a<flioin(litua- 
tur :  &  plerunq»  in  alijs  cafibuS)  ii  quis  ipfis  cx  boua  Ede  iQterp  ellatu^ 
fittsfacitt.QulMa^kion«ppa«eft4iccc  ftne  ttcmoiiiipedire  p«fffic,qap 
iBiQoaalcerfedloopericulo,  &  fub  pacnisccmerelittganiiumjtioueat 
adtionem.  Tcrttuiliexemplum  Ncgurancije(ldeadionedotis,quo4 
ea  ('nimirum  extra  cafum  quo  maricus  folucndo  non  eft)  nafcatur  dc- 
mum  foluto  macrimonio)  fcd  ex  maceria  vetetr  &  ex  contra^udoti^ 
payMtrei  traditionem  coniUcuitur.  Sed  non  minushanc  (entenciadl 
^kiHPfffi^ft  piotinns  vbicoacrato  docisoelebtirascfi;  ms  agot^ 
^aijqpa  eflc  «iico»  fed  quod  mtnus  apparear,  propcectaa«quod  ducanto 
raa:ci  m  o  n  i  o  t  n  dote  maricui  habecEcgo  vt  deoique  conc!udam,cum 
coDcradlus  pignoratitiot  per  cradicionemperficiacur>  ic^vioihilad 
ciui  cilenciam  &  coniUtutionem  dcfit,  (jMnimusapccmperfgppf 
0^||itfi4iifcshiUlcsiacaliareqaifiQ|tiicci^^ 
ImtclilCAntiido*»  naictadlionero  pignocaticiai><fBKft|nitnrilirifrj 
iliiiimiii  p^oreUbecttOfcdeia  jndicimn  dodncatiic. 

V  '  ,  •  ■         ■  ■  ^wi— TTT-n^ — rr 
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t.    AW\o pignordtitia  comfttit,  aliquMiU,  vbi  mBdfuit ohl^it, 
a.  Atifignoratitiaa^ttoconcHrratcumreivindtcdtiotti. 
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ta^^qaam  ♦jfFcAus  pracfupponit  caufam,  contr.iSum  &  vt  gcncraliof 
ytam,  conuentioncm  ;  quarft,  &  fictrentiaciusdcficit,  necpoteft 
aditocontraAuslocum  habcrc.  Iraquidem  rcgularitcrrbtinct :  Et 
hinr cft qu'  ddixjmuif4/).pr<ff. fip  ipilliis  pgnusacccperir,quoniam 
nontrt^conitadtumcftpignus,.  edarcafbionempignotatitiam.  Ita 
mqvi  i rcgtilarirct  obtincr.  Scd,  vt  Uxior  fit  agcndi copia , aut  quia 
1  etia adtioncs  co  i r n £tuum  fimr  iliorcs ,  admi?jx  illx  funt aliquado, 
vhi  conrr;U'tus  ptrf  cdus  non  fuir ,  fed  vbi  rcs  etiam  in  nudis  tcrminis 
trad.iru?;  fcrc  r.  n  um  ftcrir ,  aat  .iliai ctiam  reucra  nullusfuit  conrra- 
dtus  :  &  tamcn  intentioxqucfuit ,  &nonnudaintentio(edquarad 
a£kum pcrucnit ,  & aliquid aliud obftitit , quo minuscoknrradus per- 
fc(ftu$  cflet :  aut  talis  adkus  fuit{,qui  cx  cucntu  veros  conrra<flu5  fiCttn 
fuiflct :  aut ^cnique aliquid fimilc  cum  contradlu id  ncgotium  habct 
adquod  adio  contradtus  porrigitur.  Id  exemphs in  tcrminis huius 
a6lionispignoratitixoftcndimus,qu2reucrafuntampUationes,qui- 
bus  pt.Etcr  ordinariam  tationem  videtur  hacc  aftio  locum  habcrc. 

Etprimoampliationitlococft ,  quodnpignusdacumfttfpe  fe- 
cnturs  numerationis,  &  pccunia  numcrara  non  fucrir/./c/wrttw  1 1 .  $  ^ 
qUdji  1.  d.fifft.ait.  vbi  tamen  rcuera  nuila  obligarioprincipalis  fuit :  vt 
appatcac  hoc  fufficcre,  quod  intentiocontrahcndiprincipalcm  obli- 
garioncro ,  adfuTt :  &  forte  tamen  hoc  cafu  vindicarc  quoquc  debitot 
rcm poterit: dequo pluta in (eqq.  Deindc  & fecundu  ,cum conflet 
dcficientc  conditione  pctindc  habcri  ac  nnihila<flumnt,  attamen 
nihilominuincondi[iodcHciat,fub  quapignusconcradtum  fuir,pi- 
gnoratitia  adio datur d.l.x  i.  $.2. cum  nulla  tamen  vmquam  contradla 
hicrit  obligaiio:faltcm  qua  obligarioexiftere  potuit,flc  quia  ci  fini  rts 
dtta,  vt  in  euentum  exillentes  condiiiones  pignori  cffet :  quamuis  ih 
lpecic<<./.ti.^i.videaturc6dicioadicdkafuiftcprincipaliobligatiom. 
nonenimaitjCtu$dcfcciffcconditioncm,y«6  ^«4p  gnuicontrj^um 
fuit,(cdot^«4.  Nccdiirimiliscafuscftin/.i.C.</./>/i<:fpifw.vbicmprori 
cui  conrroucrfia  dc  eutdione  mota  erat.nlius  fundus  pignori  obliga- 
tus&traditufifuit,  hacconditione,  vtfieuiftot  vincerctiniudicio, 
funduro  iftu  t  urfus  obtincrct  venditot;  defici«ntccau(a  obligationist 
poftqua  cuidof  abfolutus  fuit ,  fundus  cft  reftitucndus  i.  /.  1.  &  vt  vi- 
dctur.agenripignoratitia  adionc :  quauis  fane  hic  fuilfc  obligatio  vi- 
dctur.cui  rcdlc  acccflit  pignus:fiquidem  venditor  iuxt  a  natura  vendt- 
tionis  dc  euiftionc  obligatur :  vt  ptoptcreaniJiil  ncccfl^c  fu,vtcu  Acc 
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idd.l.i.  rccarramus  ad  aftionc  prarfcriptis  vcrbis ;  cum  &  an>plius  vi- 
dcri  podltpignusibiconrrai^umlubcondicioncrcrolutiuaiinquibus 
termmis  cu  vciqi  adctJ^fcmcl  (ubdicuic  facilius  el\  dariad^ione  concra. 
^lus.faciliusaucem  vbifuit  condicio  fafpenfuia:  (cd  &  hoccamccafU) 
&  quo  numqua  obligacio  cxftKic ,  locum  effe  pignoraticix  adlioniiex 
i,/.  §.i.i.pi^».4^^probatur:quod  &  idco  conftitutum  ica  videtur.quo- 
niam  cuifubcondirione  pignus  ncxum  cft.potior  &  prior  eft  fi  cxiftat 
conditio  ^  oronibus  illis ,  qui  poft ipfum  &  anie  exiftcncem  condicio- 
nem  pignuri  candem  rem  acceperunt:  quz  condicioadeocum  retro- 
crah.nrur,  licct ea deficiat, tamcn adut noomnino pro  nuUo  habcdus 
fuir.  Nihil  porr6  intereft ,  an  dc hciat conditio  flmpliciccr> an  quo  ad 
iilum  qui  p  i  gnus  accepit .  quamuis  alias  exfiftat  in  vtilttacem  alterius, 
^ux fpecies tdl.JiUgdti i8. d.pignonb.  qaam hic obicer  explicabimus. 
Quod  fub  conditione  filiusfam.  ftipulacur,adquiricur  pacri^licec  con* 
dicionis  exfiftentis  cemporc  hlius  {itemiDcipztvisl.Ji^liuifAm.ji.d, 
V.  O.  fecus  eft  in  Icgatoconditionaii ,  quod  legacum  filiofam.  A inte- 
rim  cmanciparus  hc  antequam  conditio  exiftac,  ipfeadquiricur./  )! 
vfusfr  i^.quad.dits Ug.ced.l.(ius.Ug4ta  iS.d.til.  Atqihincpcndetdecifio 
d.l.i2  d  pignorib.  quod  C\  pater  ab  hxredc  pro  condicionali  lcgacos 
quod  hliofam.  relidlum  crac>pignus acccperit  >  exiftente condirionc^ 
poftquara  filiusfamil.  fuit  cmancipatus,  nccpater  poftit,  necfilius 
perHrqui  pignus:non  ille>quoniam  iam  non  p  Jteft  perfcqui  legatum» 
propter  quod  pignus  accepit:  non  hicquia  pcr  patrc  hUo  non  adqui- 
ritur,  &  prxtcrea  cenfetuc  pater  in  eam  cauiam  pienas  accepifte,  qux 
ipfum  fpc^  ibat,&:  in  eum  cafum,quo  Icgatum  ipii  adquiiitum  fuiflct: 
nimirum,  quoconditiofilioadliocinpoccftatefui/reccxfticura  ridqj 
eft.<^  aic  JC.  &  temporeprxceiiio  nihil  iuris  in  pignore  hliuro  habere 
pofle.Scdvcadrc  redeamus,hiscafibus  quib.cocta^kusnuHus rcuera 
fuir,&  camc  inrenciococrahcndi  &  cra6lacus,auc  cocradius  coditionc 
fu(pcfus,l!cec  pignoracicia  a6lio>vc  diximut>dccur>tame&vindicacio- 
niii debicor ea vri  malir > locus  cfle  vidcrur.  Credidcrir  quis forcaftis 
idcarcre  racione  dubiradi,  Sc  vcrumq;  pignus  legicimc  cotratium  (ir» 
tamc  dcbicorc  vtpocc  dominu ,  pofTe  vci  vindicacioecocra  quccunq;, 
&  ita  ctia  cocracredirorc.  Scd  non  deeft,  q?  pro  ratione  dubitandi ,^d- 
fer.uur :  nimirumilludipfiim,q^di^ucautadTreutl.d!.mvini.q>  rioa 
vidcatur  vindicatio  dand.i  coiitra  dcpofitarium  autcommodatttriuin 
^ua  calcs :  Eadcm  cnim  racio  cft  cicdicoris.  Dico,non  dandum  vi«.^eri 
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contra  iftos,qul  tales.Etenim  fi  fibip(yfli<]eKtDdpj«nt|i8^ira  at^imiim 
liabeantpofTcflioncm  &rcmdomino  infcrtTcrtcndi.non^ubiamcft . 
quin tum  haca(5tione  teneantur,  cum  lam  nccMnplius  habcanr cjua-r 
liutcm  pniltnam.Ncqi  obftat Lcfficium 9  i.rei  vindic.qmi  loquitur^le 
^laoda  cei  vindiciilotue.  Tcnio:«t Yeco  cgo  dtiputo ,  non  pofledaci 
ip(it  4iqMmeati.«iit  commodaoti  :inquedixi>noiictncriqaatifles> 
naro  reipeAa  rertij  qni  (ibirciad(eritdominiam  ,  qualiratem  iftam 
depofttarij  aut  commodatarij  non  habenr.  Er  fan^ adio  inwm  non 
potcft  fandari  niU  contraeum  »  qtticontroueinam  mouctipfius<r«i 
domino  pctitori  ,aut  fiipcr  dominio  aut  (uper  poiPsfliouc :  itaque  ions 
^ynmen  pofleflbr,  qai  conoeoielMUar  rei  vindicadoncconiia  vindicaBe 
.ftreiiirfilMadleteceiolcbac.  Atquin  dcpofitarios  v.cqnatttliindilan 
'plane  controacrfiam  aut  pofTcffionif  aut  dominij  monet  depo- 
ncnti  :  Etformula  igiturordinariahaiut adionii,  j|forfwwf4»if/|f» 
j^ecit  incpta.-^aippe  cui  rcus  non  contradicic^fcd  foccc  (alccm  expen- 
IttamolMicicexcqKiooem.  £tporr&ideiDeftinconfflodacarto»aul 
£esdpiic  vliiainMlonBefle  finiram,ft  idprobeciaii^inepcaeritvm* 
dicatio,quam  iftanceptio  n6  oppugnat :  nec  vnqaarocam  cali  exce- 
ptione  aftionem  in  rcm  dabit  prarroc.  Quod  Ci  vfumtinitam  Cile 
Reus  conaentus,&  Cc  qaoqae  fatecarcfle  commodatacium:non  mo« 
do  rei  viodicatio  ,  Ctd  fc«asaisadiocoatraipram(aperuaciiaerfB 
TKi4>eawn«riciDepce.  CadeRiqaecceditorietatioeft.Quamttisluek 
icadi^niiiie^Ae  videancor,  camen  contraria  opi  mo  &  quod  contra' 
crcdit orem  etiam  ex caafa pir;n  oris  &  pro  cius rcftitutionc  dctur  de- 
bitori  vmdicatio ,  communilhmc probata ,  &  ita liquida  habctuf ,  vt 
vixiit ,  quidabiret:  &  oum  pro  tale  pruponit  He^ufdnt.f.  j.m.  yn.iu 
.  qoemaitfralbapreeaaddoaciXoj^iHiff  ^.ijrnnniic.  qur^vtpatfl^ ' 
ante  diximattiioncft  de  cafo  qao  iple  v.c  deponensauMomroodanfi 
redterciasmoucradioneminrcm  :  rarrusfruft;raaddociii./dMr*9- 
Q.i.f  igntr.<{\Ji%  non  ipft  dcbicori,-fcdei  qui  rcmadebitoreemir^vindi- 
cacionemproponit:nccmagisfacit/.^.C«i<.eai.  Cuincnim  ibilongi 
cemporit  prcfcriptiooem  dicendecic  creditor ,  apparet  negatum 
fflille  pignoris  qaalliaicm.&eam<ioo  amptius  pro  creditore,(cd  pro 
doroinoge(fifle»vcpnMndevindicatioomnino  fuerit  necelTaria.  Ma» 
gis  C^c\tldebitor^o4npf.d.ptgn9r.aaionAn  iliaalternatiua,  c^^i^ff- 
Ut  4Ut domtniMm  viMrfw<r;quamuis&  hicrc(pondcripoflit,quodpro- 
ptcr  ticulo  ceoosintcrucnicntcm  vindicacionc,  licct  iure  inuaiidaroy 
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in  creditore  podit  videri  titulus  aliquis,  obquemmacarsincqiTalirat 
tredicoris,&  cei  vendicacio  fiiiHlecur.  Magis  adfauc  facic  l.i.  C.fiftgn* 
tm.  mm.  m&iM4''^.iefign.aCt.  qiii  cextus  probtiiteo<temc«lli«  pi- 
gnoraticfs  flff  io  rera  adioni  efle  locuni,  Pdfirqaisdicererpeciale 
circincaru.qaonullaobligatiofair:  fcdtainen&nic  militanreadem 
quzpauloantedifpucaui.  Et  vidctiir  ieiunacireqnacllio.  Quod  fie- 
nii^  ccedicor  auc  commodatarius  parati  iinc  rcfljcuecercm  ,  fcuftra 
quaninirdeadio&e.  Qa)d  li  quacunq;  decanii  eam  refUtiiereno- 
Itot  ,hon  vtdemrimpedtrtpofle  v.c  debiror,idemqi  dominus,<|ao* 
fninusin  rcm  agat,&pro dcrcntoreirr.probo  crcditorem  h  ibeoccu- 
ius  hoc  roodoprafccnliones&allegationcsirnprobas&falfas  cflcdi- 
cac.  Etlaciciiic»  quodioiutapccuniacccditocisquaiiusclirablaca: 
fccttcnoaieiciiiraftioiieiorefflpol&ccolkaeniti}  Er,fiiftiadionilo- 
coi  ett^i^  jAl%ttio  ioitiontilla  fbic/.r.C.j^f %ff.r«li.ilimi.  quo  eodcm 
cafacompecicpignoracitiaadio/.t  i.      deftgn.  ail.  qaidni  ad^ioni  ei- 
derolocusnc,  vbiobligatioquxfuit ,  cdfinita.  Et  quod  in  rcm  adlio 
decurindeponcariam,  probatur cx/.y>rfnm  ijf^.mbonitverf.fitAmtn 
iireb.aHtiud.part.  vbidicitar.deporitaciampoilc  vindicarenummos 
depofitosj  nifi  ip^dale  qoitfocte  efledisecit»in  creditomm  vmSi^ 
Sane  pro  concacfaprobaodo  non  motmm  facit  l.unfin.cJepoJui:({im^ 
niam  cdrn  eolocoproponatur  hcrcs  dolo  po/Iidcrc  dcfiilTe ,  commo- 
dilTimc intcliigitura^io  in  rcm  dat i  contra tcrtium  poirelTorem.  Sed 
,  iam^diuerticuloinviararcdcamus.  Diximusquodadiopignocati-  . 
Ibctiemcompeutf  vbiebaniciorenerftiiiilltobligatiofoit:  9e  focco 
Veli^eofaciliai)  qupdobligatio  pignoris/eparataeft&feotfimqao- 
qtie  contiftereitla  videcur,  vc  fundaci  poHic  adlio  licec,  vc  in  pr.  Ln.  $.a. 
^«/)f^R.4(7.pecuma,  cuiusfpepignusdaium  efttpofteanonfuericnu- 
mcraca ;  icd  fane  cradatus  ipie  (uper  obligarione  8c  contra^a  rofice- 
ie  Vii&lieft ,  licecoonfaecit  tblbtaiiis  &  perfe&os  %  qaod  &  n<^t  nI- 
pf*h7- Ethacecitm videtiir4(efefendiiictfas  tliqui, 
fignvr.  V bi  qui  pi^ori  rem  dedit  ei  qui  tantum  adiedas erac  folucio* 
nis  caufa,  ( &  hic  non  re£le  accipir  pignus)  ftacim,licecpecuniam  non 
foluecic,  pignus  recipere  potefl,  quia  nuUicecconcra^um  eft &  puto 
incelligi  ioi  pignoraciciam  adlioncm.  Fmftrt tucem(vt  hoc  obiccrad« 
dam )  coQttt  lementiam  d.  L)).obiicit|Gothofir.  ^ood  letencio  pi- 
..  «locia  compecat,  &  qaod  licec  inucilicer  promifliim  fic  ex  /.  4.  C.  i$ 
Jto|h||^£ceiiiffl  pcomidio  ^oidcm  in  cetninis  d.  /.}|.  vcilis  eft,  led 
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DE  pigQonrfciftcontnriaadioneditiinat(bpra/i^).  &reralim«» 
fcntentiani Barcoli, jn/.ytrlM  17. i.iefigntredtpsSlis.  quod iilact- 
iam  dccur ,  licet  rcs  tradita  non  faeric,  cui  opinioni  quid  tribuendum 
iit  ibi  cra^auimus.  Scd ptgnoracitiam  diie^ara  noo compecerenifi 
firefltn4icafic>coDlcntMimoninet».8c6citlpfiitMiotcam  prorcftl!>. 
CQdoncrei,  &ciaIibc*unsiftaaAiocompetaT>  qtuc  nifi  iNnefii^po»;- 
fica  rei  tradtrione  non  poniint  habere  iocum.  Et  igiturnponamut 
terminos  hypochecac  in  fpecie  didx»  qua  tahs,nonpocc(liftaa&io 
compctere:  fed  vcqux(lionifitlocus>poncn<iumcftquodcscditoff 
f  olleaper  •ftioocm  hypotheceriem  poflcflioBefln  tcifaerft  ooife^^ 
tat.  Ratio  dubiundi  cft ,  qaod adliopignoratladired^JHyQriSKi^ 
c6nCTa6bu  reali ,  qui  nullus  cft,  vtcunq-,  poftmodum  cx  condcmnatio- ' 
ne»  prxfcrtim  a  tertio  poiTeflTorc  crcdicor  hypothccacam  rcmfucrit 
ede^tas  :&hocenim  Iblum  non  poteilinduccre  contradlomiealcnte 
qoineo  fingi  potcft,  deficieiitc  debitocieconienfii.  Sed  in  concco*. 
-nummouet ,  quod eadem  ratioeflcvidetar ,  fiue  ab  initio res  cradfal 
crcdiiori  fucrir,  nuepoftc^adeumperueneric:  fiquidem  &hocca- 
fiifbluiodebitorcsrcftituendaeftdcbitori.  Poterit  ille  qnidemrem 
vindicare,  fcd  pignoraciciaquzbonxfidcieft,  in  mulcis  poceft  ci^ 
Ttilitcc :  £t  cum  vbi  oalla  ab  inicio  folc  obligano,  ctun  tei  viiidi->^ 
cacione  concotrat  pignoracicia>qQld  ni  &  hic  concurrac  i  pocr6  Ci 
creditor  vendideric  hypothccam,  &  qoid/raiidalenter  admilerir^ 
aut  quid  vlrra  dcbitum  apud  ipfum  ex  prctio  fupernclocusvendi- 
cacioni  cHe  ad  hoc  non  poi&t,  (eda<SliopignoraticianeceflariaenCi- 
accdubito,quincaficcoinmiu}iffima.  Incerprerum  fencencia,qaani 
Me  refisrt  pcobatqoe  lX^i*jtiu.f.y.m.i.n.i.i»fiH.&B0rt^ini.l.i7^ 
i.dtpiffureiep49.  procaeddadttcit.bonum  m  Lv^fUi^-ieidmit^ 
Jaf.  vbi  fi  locatoc  cetioaecic  ccfqaai  inyill  i  iim  jij|gj[|^{ynquc  non 
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cndMit)  dtcitor  compecete  adio  pignoraritia.  £t  liiie  poftqnanu 
'liypochecatx  rei  poflcfsionem  cft  conftcuttu  creditor.  ca  res  iam^ 
incipirindiwreoaturampignotis»  ic  vcDd.loquuncur,  caccui/icia 
.frignas,  vt  hftdMMitperiiKlt  babcndiim  fic  ac  fi  tetri>iliirio«b^& 
■4wiMMf  creditori  naiKci  fbiflcc.  Ec  cum  infinicis  penclociscirai 
VASias  praeftftcioncs»  8e  inprimisintcrminisvendicipignoris,  dept- 
gnoratitiaa&ioncrradlctur,  vix  imo  non  poffunr  ca  locaomniarc- 
^ingi  ad canim*  quo  ab  inicio  ex  conueDcionerestradiucdcredi- 
■  cori.  EtpcobscfiiiceiitlMddBcipoceftdfl.i.iii;;'!^».  vbthypochecc 
^pignorisdifiaD^tiac  ficmeiuio,  &vcrobiqoet£lionipignoiacitMB 
Jpaim  efle,  probtcac.  Facic  i,fi  tridittr  7.  ht  pr.  ded^.  ptgu.  inqoa 
«procul  dubio  tra^atardcad^ionepignoraticin  dandain  creciitorem« 
^ui  pignora  vel  fayporhecas  vendidic.  luuac  ctiam  l.  qui  rattam  50. 
Jtpign.dH.  Dcc  enim  aliud  periculum  inteUigt  videtur»  quamquod 
pr^ftat€feititor,coniieiicas  pigooreuiMiAioiic^  qui  propri»  aoto* 
«icatc  f  cmoccQpaaic.  E  t  quod  paiiloaoce  SbfllifgkcxLptif^i^^MdMf, 
inf.  conficmacurper  l.folutumit.^.foluum^.dtfrtgn.a^ion.  quaeaperce 
probac  quod  contralocatorc,qui  rcs^Uacasdecinec,detutadiopigiio- 
(Cacicia.  £ft  aliquidquidemhicipeciale,  (|uodresinuehuncariA^- 
mttm  locacorisquamiprepofiifwc:  ftdvti^itamenrefliiotifiiikcql^ 
•^dicxlocacori,  &(upra//&.|.  pcobauimu8»quodresillataslocacornoil 
sideat :  itaq,  func  rcfl  i&m» hypcKhecs  in  ^f^sis  didlss, obligtff. 
C  dc  hypotheca. 

^<  C^xricuc  eciam  an.ex  ca«&  pr«corij  pignocis  decuc  adio  pi- 
miria.*  fi  debitor  in  caipf  larimntit  bona  ex  primodeccecocci- 
iicores  mifsi  func,  compaceac&  oiEKac  defenfioaem»CqilOlllodo 
.ibluitur  iftudpignusj  anproreftirueadisrebus»  aat  force  ob  dam- 
«lum  dacum  agere  pignoraticia  pofsit.  Qi}od  ex  rarionibus prcced. 
quzd.  addudis  adBcmandum  vidctur:  &  adiicmac  idB^rr.fn/.i.iis 
ftgn.4^.n,y  vbiCfmenpigaMaddamvcilempropoiik.  qac.&CBo^ 
cenriaaft  Cjni  Siiliuti  &.Mli§nm  kt  Lt,C.dtpm.fifft.  Sc  eoram  4||im; 
referc  &  (equlcar  Nfga^.  p.f.m.t.n.i9.&  feqq.  &  p,y.  m.  }.num.iu  9c 
probacur  txJ.^.^.qutri  xi.de pign.  aH.  vbi  datur  vtilix  a^lo,  exeoi- 
plo ,  vc  aicjCtus  pignotatitisE  adlionis  :  quoniara  fcilicet  omnino 
nic  deficic  conuencio,  qu«  facic  vc  in  qucft.prcc.facilius  fic  iocus 
,  pignoAcicisaftioiu.  Nibil  aaiem  fadcctitasqaemaddadc  Btgfnib, 
I4.dr dtti. iqf.  qiK  de iniiiciis  illaris,  aoil  dt  pBBtocio 
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pignore  loquitur :  &  adhtic  minus  pecuniam  35.  </r pign. dH.  qnaK  <[ 
loquitur  de  pignore  ancichrctico»  vt  apparcac  hoccflecxcralioi[io  * 
errorc  qucm  ttb,i.  notiuimus  ^  q\ioBr.& ahj  tnl  Ji.depi^tj.leguntdn-  i 
tiphorUm  &c  cxpiicanc  dc  miflSone  in  ponTcinunecn.  Q^od  Ci  quis 
accuratius  dirputare  velitidixcririlie»  non  adlioni  pignoraiiiix  rfle 
locum  Ced  adioni  in  fadum  ,  pcr  d.  /.f .  rt  tfipojf.  Ug.  ncquc  enira 
ibi  jCtus  pignoraticiam  vtilem  dari  dicir,  fed,  adioncm  vtiicm  cxcm- 
plo  pignoraritiae  a<5lionis  quod  dc  adlionein  fadkum  ( nam&  hzGr- 
pe  vrilcs  appeilanturj  rcdVecxplicarur.  Quo  facit,  quodin  histcr- 
niinis  de  qutbus  quzricur,  a6tio  in  fai^um  proponitur  inl.prater^. 
in  pr.de  hon  aiit  iud.pofii.  &:  cum  adlioncs  pratcoriac  in  fadlum,  (cx 
quarum  numero  c(t  qusr  proponiturin</./.^.^  Hnt  prorfusfubfidia- 
lix, vix efl vcalcerius a(5^ionis concurfus admitiipo/rit.  Ncc e(i quod 
alias  adliones  quxramuSi  cum  cx  </./ 9  3pparcac,prxrorem,  quicx 
primo  dccreto  in  pofrcflionem  mittit,ipfoedi(flofuo.  vcrimque6^ 
debitori&creditoiiadioncminfadumdcdi(re.  QuodH vtiqjquis 
pignoraciciamadlionemvcilemlocumhabcreputet,  iliud  admitterd 
vtique  debebit,  quod  ea  a&iofitdandacumquaiirarea6^ionisinfa> 
€k\im  de  qua  in  d.L^.  Sc  inquamtantumdolusnonetiaraculpave- 
nitf  fc.  leuis  j  d.  /.<?.§.  efipraterea  ydereb.ant  iud.popd.  vbi  diferre  credi- 
tor  in  poffefsionero  miflus  , ab alio  crcditoie ,  qui ex conuenrione  pi- 
gnusnabeC)  &queminplustenerixquumr(l,  feparatur.  £t  /imile 
cxcmplum  efl  in  l.i.deptrnorib.  vbi  mandati  ad^io  daturcontrafide- 
iu(rorem,  quipignora(u(cepic,  ita vteoiudiciozdimetnrculpa quo* 
xnodo  fui/Ter  xdimata  in  iudicio  pignoracitio  quod  datur  conrra  cre- 
dicorcm:  nedcceribrfiarconditiodebiioris:  (iquidem  in  adionera 
pignoraciciam  contra  creditorcm  plus  venit,  quaminadioneman- 
daci  conrra  ddciu/rorem ,  in  quo  hoc  (peciale  e(l,  vt  non  nifi  ob  latam 
culpamfbleatceneri,  vtcunquealijmandaiarij,  vt  communis  habet 
fentenria  cciam  ob  ieuifsimam  culpam  tcncanrur,  dcqnoaiibitra- 
^cur.  Addo  deniquc,  quod  etiam  ex  cau(a  pignoris  antichretici 
dctur  adlio  pignoratitia  I  ftpttuniam^.deptgn.ad.  dequa 
(pecicegimus  Itb.i.  &  an  hypothecariaadlio 
compttit,  di.ximuslib.i. 
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C  A    P   V    T  XIX. 

K^lii  quAdam  dt  qmlttate  (jr  natura  a^ionts 
ftgnoratttu^ 

1 .  Ai\\o  lue  an  dmr  contra  tertium. 

2 .  An conrra creditorcm credttoiis. 
j.  Adl.^o.h.vlt  deftgn.afl. 

4 .  Dtjltnclto  huitu  allionis  in  direilam  &  vtiltm. 

5.  Qutifiresalfenaptgnoratafutnt. 

FVndamennjm  huius  adlionis  efl  in  ipfb  contrada  reali ,  ex  quo  na- 
(cituradioi(l.i:Icaq-,cum  quihacexperitur,oporccrprobare,  reiQ 
pignori  dacam  cilc.  Hxc,  enrm  eft  vera  &  germana  a6bio  pignoraticia: 
illaveroaliquancumdcgencrac>quaccompetic  incerminis  hypothe- 
cx,cuiu5  poflcflroncm  aliandc  crcdiroradcpru$cft,dequa  pauloante 
dlximus.Hoc  itaq;  pcobaro>quod  res  pignori  obligatafuerrt)  &  quod 
iam  fublatum  fn  vrnculum  pignoris  obcinsbitin  iudicio  debitor:Quf 
ratio  probandi  fn , locis ex  ahis  pctendum  eft:  vtique  non cft  neceHey 
vc  vel  inftrumencum  detupec  fiac ,  vel  vt  in  inftcumenco ,  quod  fuper 
obligationcprincipalifad^um  eft»  pignorismentio  fadlafit,  quz  cft 
fentencia/yi  rA:«r.ii.  C.dtpign.  non  vecoea  quam  Gochofr.annocauir» 
quodpignoraciciaad^iocompecacdc  contrahzredes,(rceceorum  mc- 
tiononmininftrumentofadla.  Verum  idquidemcft/edex  illo  loco 
non  probacur.Conftat  porio  hanc  a£Honem  eflr  perfbnalem:  nam  & 
eo  cafu  quo  dacur  conrra  creditorem  qui  rem  alr  unde  confccucus  eft» 
co  color«  dacur,ac  f\  res  ab  ipfo  debitore  cradita  fuiflet.  E t  quoniara  i- 
gitur  ex  co  ntrada  defcendit ,  oponet,vc  merc  ficperfo  nalis :  Ucet  non 
defuerinc,qui  iftam  adlionem  pucarenc  eiTc  rn  rcm  fcripcam ,  cuius  o- 
pinionisracminit  i^eguf.p.7.m.i.n.z.quim  illctamen  red^cimprobar» 
&mereper(onaIema6^toncmiftameflerefpondftp«r/  fin.CodJ.dijir. 
f  ign.di  cx  hoc  fundaraento contra  fideiuflbrem  dari  ocgac :  quod  ta- 
racnmox  Ibid.nbicontrarios,  adroittic:(edmale:&quodenimnon 
detur  concra  fideiuflbrem  probacurex/.z.</;^i^ii.  quac  idco  mandati 

Sroponica£lioneraquoniamnaruraa^ionispignoracitiaenonfcrt,vc 
Iaiafldeiuflbreraporrigacuc:&de'caderaraandariadione»redeac* 
cipicur/./<k/«j(0r26.iffpr.2spi^.Nequeobftac,quoddicitttrin^ 
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xundui^.^.d.diftr.pign.<\\\oAcmm  fideiufTorijqiii  pignorafufccpk, pof^ 
fi^  (  f^.rci ,  quoniam  indc ,  quod  concra  eum  pignoratitiaa6liodetur> 
liOi»  confccjuitur : Sc agitur  ibi dc fideinncrc,qui tirulocmprionis  pi- 
gaorafu(ccpic,  quiopponitur  cztrancocmptoricuiofferrc  non  po- 
tcft.  Quodfiigiturnondaturcontra  fidciufrotC*quantominuic5tra 
aliumtcrtiumpoflcflbrem  hzcad^io  gompctct?Qupdrurfu$  limitac 
Neguz*d.  loco  &excepcionem  admittitin  credirore  crcdicoris  cui 
crcditor  meus  rcm  a  me  acccptam  pignorc  dcdicper  <^4/>.(iif  contrd.  txt» 
d.  pignor.  eiufquc  limicacionis  hanc  reddit  rationem ,  quod  fccundut 
creditor  in locum pciorts quodamraodofubrogctur.  Vcrum quaqua 
aliqua  fubrogatio  his  conccdi  pofl!c,ramen  ca  non  ciufmodi  cllc  vidc. 
tur,vrproptereaperfonalisa^iocontracumporrigipoflit,  cnm  quo 
vtiqvprimusdcbitor  nihilcontraxir.  Et  quidcmint^.r^^.  proponitur 
primus  dcbicor  cgiflc  contra  (ccundum  crcditorcm,fed  non  cxprimi- 
tar  genus  adlionis,&  prxcereaius  canonicum  6c  cius  aucores  vc  pluci- 
mumopinioncs.lnccrpretumfuntfccuti.Ncqifcquitur,  fiprimusdc- 
bicor  (oluendo  pccunia hbcrac  plgnus ,  quod propccrca agcrc  pigno- 
ratitia  poflkconcra  crcditorem  fecuadum.neq^  quod  id  poflit  proba- 
cur  ex  Ld^it.^o.^ .vltJ.pign.a^.h:  amplius  non  dubitem'  quin  primut 
dcbicoc  (ccundocrcditori  poffit  folucrc  pccuniam,&  liberet  ita  pign', 
£  modo  foluat,quantum  ipfe  debct  /.  ii.^.^.depign  ad.l.  i.  &  i.C.fiptgn. 
pi^.lcd  ncc  hinc  infcrri  poccft,  quod  concra  fccunduni  crcditoic  ecia 
pignoratitiaagcre  poHit.Et  raala  hdeagit  Ncguzant.quii./oco  n.^.pro 
hacfcntcntia,quodpignoratitiaadliaprimodcbitori  conrra  fecundu 
crcditorcdetur,citatBarr.Salic.&Calir.in/.;>f««fi  ly.&ind.l.debit-or. 
40.Wf.</^ig«.4^  quodilline  vcrbulo  affirraant.  imocum  fimpliciter 
proponant  adkionem  daram  concraprimum  crcditorcm ,  argumcnto 
cii,quod  contra  fccundum  cam  dari  non  putcnt.Et  ita Caftrcnlis fcri- 
bit  idd.^.vlt.  quod  dcbiror  primuscucrcditorifuo  (oluiflct ,  petierir, 
5  cumagerccpi^noraciria,  vtnon  tantum  pignuircftiruerctfedctiatn 
liberarct a fuo  crcdito.e, nc illcfortcpoftcaiurcpignortsrcm  fibiau- 
fctcet.  Echancfuilfcaicrationcmduoirandi.  Scdcontca  rcfpondiHe 
lCtum,fufficcrc,vtcrcditocprimu$rcftituatp'gnus,nccadaliquida- 
liud obligari  ncc  habcrc  dcbitorcm  primum.Quod  mctuat  fiquidcm 
pcrfolucionea  fe  fadlum  cotuiuspignoris.quodectam  fccunduscredi- 
toc  in  co habuitjfit  fublacura.adcoq;  hiic  ncc  rctcntionem  fi  res  ad  eu 
pcrucncric,nccpcc(ccutioncmhabercpoflc.Q^acfancarguunt,adio- 

pigntra- 


pignorarirtam  contra  primum  crcHitorcm  inif./.40.$.r/r.  proponi. 
Quodn  forte  /ccandus  crcditor  rcm  rcftitucre  nolit  primo  crcdirori> 
fanc  vcnict  hoc  in  a6fcioncm  pignoratitiam  contra  crcditorcra  primu» 
qui  fi  rcm  reftitucrc  non  pofrit,hocip(b  nomine  codcmnabitur;  pror- 
fus.cum    rctcntiofecundocrcditorincgctur ,  proculdubio  primus 
dcbitorfolutapccuniaadioncmin  rcm  contra  fccundum  crcditorc 
habebir.Et  9  adio  pignoratitia  contra  fccundu  creditorc  non  dctur  > 
probatur  quoq; drglpetmi  ij.dcftgnMi.  vbi  debitor  qui  rc dcdit  cre- 
dirori  fuoivt  ca  pignoratet  no  porcft  agcrc  cor  ra  crcdirorc  fccundu^  in 
qrcctiaporcftcitari  rc«tnsi«rf./.u.§.5.rf^pi^«.4fi.vbi  codudkorfccud', 
qii  conduxit  coenaculii  in  Tif  io.q  totas  acdcs  coduxcrar  aCaio.fi  mer- 
cedc  foluerir  primo  locarori  Caio,pignoratitia  adlionc  cxpcritur  con» 
traTitiu.quaiiisnondifficulterhicproNcguz.  rcfpondcri poflir.-q? ibi 
Titius  fccundus  locacor  vidcarur  r«s  detincrc,  contra  quc  adco  fit  nc- 
ceflariaadiopignoratitia,n6a.  q> ncgcturpofitii  tcrminishabilib.ea 
aftio conria  locatorc primu.Vcrunramen cum ccitum fit  iftam aftio- 
nc cfle  mcrc pcrfbnalcra,  nec quidqua  vrgcat ,  cur  illa  demus  contra 
lccunducrcditorcm.iutiusftabimusrcgulx  iuris,  qux  aikioncm  ex 
contradu  mcre  pcrionalc  tantuc  ocedit  contra  cum ,  cii  quo  cotra^u 
cft.quauij  vc  maximc  in  terminl$<<./.ii  .^.^.contra  ptimum  locatorcm 
dctur  pignoratitia.idramcn  nihil  iuucrit  Ncguzantij  opinionc:fiqui- 
dem  fpccia lis  ibi  ratio cft ,  quod  res  illatx  ctiam  primo  locaton  tacite 
obligaraccflcpcrinfcrencemintclligumur.PlancAccutfiusiw  </./.!!. §. 

},difertcncgat  f>ignoratitiam  condu^ori  (ecundo,  contra  primunv 
ocarorcm  vtproculdubio  hxc  fit  &  cxterorum  fententia ,  iqua  nec 
diflcmiunt  quos ,  (  8c  nullum  prawcrca  alium  )  vt  fupra  dixi  Negu- 
aanr.mala  fide  ailegauit. 

aliavrilis  :  quam  quidcm ,  vtfupradixirauscxcaulaprxtorijpi- 
gnoris  Bart.&  alij  compcterc  ftatuunr:  fit  &  vtilis  pignoratitix  metio 
in /.5./m4/;r».;cxquavidciurprobari,  quodfircs  alicnapignori  da- 
tafucrit,  ranrumpfgnoratiriavtilis  habcatlocum, vt  maxirae  dorai. 
nium  poftca  fupcrucnctit  dcbicot i :  de  quo  diximus  fttp.  lib.  i.  (ap.  4. 
In  Sctuiana  quidcmaaioncita  obtinct,  feddifticilecft  idem  diccrc 
inpignoratitiaperfonali,cumpaflimctjapcxdoniiftaaaionc  dari  lc- 
garoQi,&  hadcnus  ctiii  rcialieno  confiftat  obligatio  vtiq-,  vt  creditor 
rcftitucrercm  debito  fbluto  tcnoatur  ad  qucm  nihil  pcrtinct  quod 
-«eifuitalicna,pcrcuiustraditioncmciiara  vidctur  tc^c  conftituti 

conira- 
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contrafibust&quodresproprladcbitoris  rcquiriiiir,  vidctarpre^ 
paecxigiproptf  radkionerrScriiianam.qaxdamrcontra  tertiunjpof^ 
Jcdorcm , cui iniquum  alias  fit  rcra  aufcrri ,  nifi  creditor cam  in  bonis 
debiiorisfuifrc,probartt.  An  fortciditaconfticutumcft,  quod  rcj 
proptia  rcquiritur,  vcvcre  conllituatur  obligaCio  pignocis,  qua  de 
caulk  vr /i^. }.oftcndimus,vt  primum  conftat  rcm alicnam cfTe  qux  pi- 
gnori  daca  fuic,crcditorcontraria  ptgnoratitia  cxpcriri  poffir, 

C  A  P  V  T  XX. 

De  dur4t  i  ont  nclionu  fignorAtitidi. 

ACrio  pignoratitia  vtpocepcrfonalis  &  ciuilis  perpetuaeft :  qua  iii 
reditTcrcaSeruiana,qux X.autXX.annis  vtpoteaAio  realis  ex- 
cludirur pcr bonx  Bdci polTclIoreroydequo  (up.dixinius.  £t  hii^c cft* 
quod  in  l.mcreduerts  lo./.p/r.  CMpign.  a^l,  ncgaiur  vllo  longi  tcmpd  • 
risfpatiocxcludihxcadlio  :  quomodo&  paffim  do  aliis  adionibus 
perfonalibusImpp.loquuntur,antcriorcsnimirum:namThcodonus 
poftcactiam  perfonalibus  ciuilibusadliontbus  iticCamXXX.  anno- 
rumprxfcripiit:cumquibutconftitutionibiisfiqui3coniungcre  vclit 
<f./.io.<^r/f.&GmiIes,Iongum  tcmpus  irt  fpccic  pco  X.&XX.  annis  ac- 
cipcrc  ncccfle  habebic :  quomodo  &:  plurlmis  locis accipitur,  &c  pro* 
culdubio  acccpit  Tribonianus; vccunqiic  vci ba d. l.  vU. nHlle longt  ttfH- 
fmsjPatio,diff\ci\i\is  hanc  explicationcm  admittant.  Ergo  pct  /. }.  C.  iU 
prafcr.  jo.  ann.  in  loctim  pcrpctui  remports  fubrogatum  cft  tcmpus 
XXX.annorurquodhocintuiiurcpus  pcrpctuuappeUatiuftin.in^n 
iJ.perp.&ttmp.aiiun.  Etitaquchocaiinorumfpacidetiam finietuca. 
'  dliopignoratitia.  Spatioifto/ciliccccomputandoatcmporc  pigno- 
ris  dati  &  contradi:quam  fcntcntiam  arbicror  rationi  iuris  noftri  cffc 
conuenientiorcm,quamuis  (ciam  dtilentireplcrofque ,  fcd  &  in  foro 
rcccptum  &  probacum  c{(e ,  quod  iuri  lucndi  pignoi is  nuUo  ceropo- 
re  praifcribacur.  Vnicumfundamcntam(' apclIovnicum,cctcracnim 
quaeafferunr,nullius  func  pretijj  coiumeft,  quod  acVioni  nccdum 
nata'  vcl  qux  /altcm  fub  die  diffcrtur  non  poflif  prxfctibi,&:quod  imo 
concra  cam  non  currar  przfcripcio  /.7.  §.4.  C.  dtpT.tfa .  X  XX.ann.  ante  • 
quam antem fnluta fitpccunia,  nondum cfic  nacam  hanca<^ionem  /. 
^.^.^.depign.ail.Scd  noshuicargum.  /acisfcdmusM;.  ij./f*/»  /j 

ptobiui- 
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'pxobiatnius,a6^1oneinnaramene,  Sc <\\iodin d.l.^  tb  ).citcirur,&a* 
dlioaem  efficacitcr  mouendam  &  tn  iudicium  deducen<iam  pertinc- 
re:quodcon6rmoex/.ii.§  ;.i£pign.4^.vbidtcicur,anrequam  (oluatuc 
pecunia.C  ES  s  are  hanc  a.6kio  ncm :  quod  fanc  ver  bu  m  arguic  ipfo  i  ii  re 
natam  cfTcadkionem.Arq;  itaaccipioquodcftin<<. /.  9.  j.rf«.p<^«  4^}.  • 
«nre  folutionem  non  re<SI:e agi,quoniam  antea  incfficactrer  agitur.Fa. 
ceorequidcm  vtprzrcriptio  currat  contraadlioncm.nonfurticerco- 
mnimodo  5c  quomodocunq',  eam  nacam  effe  ,nam  C\  obligicio  diem 
cectum  habeacnatam  adbionem  ( licet  multi  difTentiant)  fatcor,&r  ra- 
roen  anre dicm  no  curcit  pr.xlcriptio.<<-/.7.^.4.C.(<.^r<£/?r.XXX  4»»«.  Sed 
n.hoc ideo fic ,  quod  anf e diem itaa^i  non potcft ,  v t fi agatur cx  iuri« 
veteris  rationcadlio  amittacur.necraccre  porelk  creditor ,  v  t  ante  dic 
Ttilirer  sgar.Aha  vcro  ratio  cftad^ionis  pignoratitix,ia  terminis  con- 
cradusaurobiig.itionis  purx,  qux  nec  condiifbionem  nequc  diem 
habcc,  &qu3'iniudiciumquominusdeducatur,  ftat  per  ipfiimde' 
birorem.ConftanseftDd.  fi:nfcnria,quodimpe«!imtnturoiurisimpo- 
diat currcrc  przfcripiioncm.fcd  non  impcdimentum  fadbi,per  notara 
i  Ufonein  ^.rurfut  Inft.d.aSion.n.  14.  vbi  ita  Jeclarar  ccgulam.Quod  no 
valenci ageie  non carrat przfcriptio:  fi quis fit impeditus  tmpedimet o 
iuris.Q^od  fi  impedimentum  (ic  fa£ti,ciianuuftum,currere  prjefcri- 
pcioncm.fed  cx  caufa  dari  ceftirutionem.Et  nos  non  iam  de  reftiturio- 
ne,quz  diueria  eft  quzftio  ,  fed  de  curfu  adlionis  6c  przfcriptionis 
quzrimus:&  vbi  obligatio  diem  habet.adioniiVt  iamdiximus,  obftat 
impcdimenrumiuris:quominus  autcmdebitoc  reperat  pignus  non 
ninimpedimcntumfa(^iobftat,quodfortepecuni.imnon  habet,qua 
ahas  fi  falrem  ofFcrat ,  protinus  firmatur  ad^to  Sc  efti  caci  ter  mouetjur , 
quziamftatimexcontradlueftnara  :  Etinaudicuin  ahaseft,  quod 
oblatiopecunixfaccrcpoftit.vtadlio  n.ifi:arur.  Ethucfacfr,  quodcx 
Dd.fcribitNcguzant^^.^.w.x./jMwrr.^.myit.rmjo/rffirin  fortioribus 
terminis ,  afi:ion!eciamnonortzprzfi:ribi,quandoinpoteftatc de- 
bitoris  cft  vcoriatur.autpenescumftat,quominusoriatur.  Nec  mo- 
uer,quod  forte  quisobiicete  poftit,pignus  non  ei  fini  dari.vt  ftatim  re. 
petatur ,  (ed  vt  aliquo rempore  maneac pcnes crcditorcm  ,8c proinde 
abfurdum  videri,  vt  ftatim  a  cempore  contra(^us  &  pignocis  dari  pr^- 
(criptionem  currere  dicamus.  Ita  enim  cffeceris ,  quod  nec  adlio  ex 
mucuoaut  commodato,  &:c.ftatimnafcantur  ncc  contra  eas  ftatim 
cuccat  przfccipt  io;quoniam  nec  routuun^  animo  eo  dacur  vt  ftarim  re» 

Mmm  pccatiir. 
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fStttiovitlianc  fentennam  quatn  tqjeer»  Ncg^lbMK.aitedeonirtM' 
ncm p.  5.  memb. }. licct G^i/.  i. 0^/!  i9. negatirfaracoininttneln efleexa- 
liis fcribac. Sed mirari  quis pofllti  quomodo qui adlionein ame folu- 
cionem  natam  cfle  neganc»  tamtn  pne&riptionem  concta  eam  a<l- 

•  JBitiamcQnn^wcomnaftioiiciiiaoniMtam,  prflictiotioatfKO» 
re  non  poffit.  Scilicet  iHi  diOiBMniilioter  adionem  p^iortyitim 
&ius  offerendit&illinegarantprzlctlbipoire»  aQteoblationemaut 
folurioaem:  Sedhutcdixeruncpr3Ercribi,quooiamftacira  ^tempore 
contra^utiusoticrcndidcbitor  habec :  &qttia  negatoiurcofferen. 
4bpCfMdl^iM«6neganir9('^opigiionitttit,baicquoq;XXXiilt& 
ilipcrceBl^aeiitiftBHBlcriblftataertmt:^icaexOi^^ 
m.i.num.i^.  /ciiicet  videruntvueuiiaripoffegeneralicatemtextDiim 
in  l.i.&^.C0dicJtpr^cr.XXX.atm,Sc ctxm  explicareredenonpoflentt 
'^iiodlCnuicrim  a^^iontm  pignoraticiam,  td 

-  tofitomtOfatJl^ioaBigmm,  Q^odetitm  (qutt  non  luulliM 
.^w^feVtiinatinitttliaaandieBit )  fecatoseft  tftiMiw  M  niMri. 
figpMrJfc.^.vbitdlioiiitaicletiitioBeBl  pnefenbi  poITe  negat:  ied  ct» 
Jnen  iori  offcrendi  przfcribt  concedit:quo  fane  ninil  infabnlins ,  irttd 
tnepdascft  :  vc  poncaa^ioneqaamnecefTacio  confequicutias  offe« 
«eaai,tamen  ius  oflfctendi  nesecnr*.  Illud  vero  mitor  qnflid4.ioco'^ 
«k.i&ribttW^awBrtictff<oftXXX.tBa6tBon  poflit  ddbitbr  t^eti 
filffeilMtlitiniifiiriimrii pnffr r nifi rr m  iiiri  ilnniiiilj  irindimrr  mm 
;}moexrationeiurisa^'onitnrcmciriuspraefcribatnr,&ycique<f.i.;. 
et4kM^4fcr.XXX,  4im.  C.<<.4n».mr^r.fimplicicerdeomnf- 
ho»  adionibus  >  6c  noroioarim  cciam  de  realibus  loqaancar,  Sed  vtV' 
CttBiqne  jftt  vcriffime  meoiodtde  4ilpaiettcar,teinen  vc  4iii  cootie- . 

'  m (entencia  in  foro  reccpca ,  &  Caroerc  Imperialis  ficwpt|llrieribt>. 
calcuUs  adprobata  cft,  cefte  GdilUlib  i.ohferu.  iB.  qtiam opfnioacOI 
Cflceraargumenta  >  Quibut  defendicur  fuipedam  facere  debcrcnti 

.  yaamell}  quodDo/IcQbi  qui  nec  titulam  oec  booam  fidem  habec» 

■\  ilbopoffitpi»fcc&«K^cttdicoremtntcift  S^niiBlhiBilBi' 

J^^blincc  jn  prae(eriptione  ordinarit»  qatni  luftinianus  in  locaNi  V 
fiicapionisfiibrogauit:  acpofl  XXX.  annosnec  dc  bona  fide  necririK» 
loampliusqusricQrfedpi»(rciior,autquicunqac  randemconueniritf> 
&illiudicium  vocatur,communi  ccmporis  exceptionc.qua  a^py° 

^lfefauB  iMfie  dteiCidcfendlnitrCfc  qi^iB  ttlipi«Ctot'fijljBiMlo. 
^•dMb^  9w4fiv<mpoftXXX.aBM 

booifli 
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l>onatn  fidem  rradunt  Dd.^tfimb.  confii  5.  nu.  xj.  & feqq.Grduett.it  Ati' 
ttq.teWf.p.i.vtrf.quxruurnum.^x.&p.^.verfmattrUnu.^.  17.  c.\io.Vafq. 
i.iHuft.eontr.^t. 70  ,7j  .76.  &  81 .  Couarr.  j^.&moip.  maUfiiUid.  R.  l.  in 
VI.p.i.<^.numtr.y& idem  \A>Mr.rtfoUit.  *> .  Alexand.  vol.  z.conf  isi.Balb  dt 
frdfa.p.i.part.tert.prioraq.^.nuntr.io.  qux  ad  marcrinm  prxfcTiprio. 
numpcninent ;  perlpicuum  aurem  cft,  quod  dixicxd.l.^.  j,.&f.C. 
i.pT^f(r.io.ann.l.\  .%.j.C.d  ann.txcept.  quod  (bla  cxceptio  temporis  dc- 
fcndat  conucntum.-cxtcroquin  ncc  commodati.ncc  dcportati  aut  lo- 
catiaclioXXX.annistollcrerur,quodfairiffimumeft  :  Iraqi&inept* 
cftargumeDt8rioCuiaci|in/.t;.<^(/riwdr'inp4/'4r.C.<f./>rie/cr.;o.4AR.quod 
cumpoflcfliocredirorisad  vfiic;<pioncmpro(if\icbitotirf./.ij.abrurdu 
fir,vi  prxfcriptio  noccar  dcbitori:Eccnim  alia  qu^ftio  eft de  vfucapio- 
iie  aut  przrcnprionc  in  (pecie  dic^a,&  «liin^de  pi«ercripcione  XXX.an- 
norum  quxinducirconimuncm  cxccptionem  ttTnporis.Ncc  minus 
iiicptum  cft  jilccr um  argumencum ,  quod  reb.  merae  facultatis  no  per- 
(crioatut:Neqi  n-ad  iftu  efFc(9:nm  &ad  neganda  przfcriptionc  poteft 
prore  mcracfacuicarish3bcresgendiius,q>cxconucnr>nne  defccdit* 
vt  rcikcrcfpondent  ^cefemb.cof  1,^.9 ^.Couarr.J.refolur.^  H.i.aat  Ci  quis 
intelligat  nudum  Fadlum  agendi  &  moucndi  aflionc ,  facebor  illi  nu- 
quam  prc^fcribi.Scd  nuduilludfa(£lij,adefre£luobtincndiinutilectic» 
alcerolegirimisexccptionibusvtcnte.  Ecuireciuilihancicncenciam 
veriflimaenenodubito.  AiiaquxftiocftdeiureCanonico.  Sunrqtii 
purantdilpoflcionemiurisCanonici  iuxra  quam  pofleflbr  malx  fidei 
nullocemporcpratfcribir,nonpcrtincrcad  prxfcripcioncm  liuc cxcc- 
ptionc  qux  obiicitur  aif^  loni  pcrfbnali,  &  qux  przfcripcio  caufacur  ex 
nc2ljgcntianonpecentis,'W'r/em^.(0n/!)5.>».}i.K4/<f.z.rMrr.itf.r4^.  76, 
Sed  concra commiinis  opinio  obtinuit.de qua acccftacur  Balb.de prifa:  ' 
part.t.partis tertiaprincip.q.  i j.  Iraqnc  (ecundum  hoc  non (implicircr  e* 
rit  ncganda  przfcriptio  Ccd  fubdifttncQrione ,  fl  conucntusreusfotte 
hzrcs,fueric in  mala  fide :  Eccnim  difpofitioncm  ia  dtdlam  iuris Can. 
pcttinere  ad  malam  fidcm  propric  &  vere  ralem,qux  hxreat  in  pccfb- 
na ipHus conucnri ,  non pcr  impuCacionc(qualiscft defundi  quz  no- 
cer  hxcedi Jrcdeprob.ir  Vafq.  x,tontr.  ill.  ^j.jw.p.vbi  nimirum  rradla- 
tur  dcprjEfcripcioneXXX.annorum.prorfnsfaucrcdebcmusopinio. 
ni,quzrandefccurum  facit  poflcflorem:&  filfiflima  puco  (cncencia 
4]uam  probac  2.0^.18.  quodnecftacuto  poflit  induci  flmpliciter»  * 
vt  pigQoraticiaa^tiofixmacur  XXX.anoii  quoniam  icafouerctur  pcc 
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carura.ScilicecLexpoiicica  nonpoced  inquicerein  confcienciasho- 
itiinnm.  nequevmquaropcohibecvelpoftccncuannosrem  refticnif 
Aquisconfciusfibinc,  &(ciac  remadalium  perrinecerfedcamenre- 
£te  6c  Hne  peccaco  bonipubiicicaa(aterminum  cercum  adlionibns 
pra:(cribir:nccquirquam  cemercdixccicper/.j.  &^.C.  d.  prtfcr.XXX. 
4if».iiiduci  peccatum.Scd  hxc  ad  idam  qusftionem  plas  fatis. 


C  A  n  V  T  XXI, 
De  his  qua^entMnt  in  d^ionem  ^ignorititidm. 

i.  Ail.tjJtpignutft. 

1.  Ancreditorprdiifetenedturrtjlttuert.  ' 
}.  Quamculpamprsfittcredttor. 

4.  Cujlodiaqutdjigmfuet. 

5.  Datur hiCdctie etidm praredlitnd. 

EXplicaca  nacura  huius  aftionis,(equicar  vc  de  eius  prardacionibut, 
&adquideacompecac,&quzcredicoreaconuen(uspr2c(lArete- 
neacur,videamus.Principale  cft,  vc  rcs pignorara, foluco iam  vinculo 
pignoris rc(lituacur:dc  qua  re  func  rcxrus f n  /.  Wf .  C.  d.  luitpign.l.fintifld 
$.1. ptnult  &  vlt.Codu. dtpignor. ad.l.  y.  §.p/f.  &inl.  dtbitor  40. §  vlr.tod. 
vbi  dicicur  quod  (ufficiar  rcilirucre  naturaicm  vcl  corporalcm  pof- 
fe(Iionem,ide(l,a£lualirer  rcm  transfrrreindcbitorc:&re^e  Saticer. 
improbaceos,quiper(/./.putant,qt]odcrcditorcancumnaruralem  non 
«ciam  ciuilcm  habcat  poflcfljoncm^dc  quodiximus/tt^./ifc  J.circapri- 
mum  cffcdlum  pignoris.  Ec  prxtereaquod  in  //./.^o.^.Wr.dicitur  ad 
hoc  folum  credirorem  ceneri  vc  rcdiruar  poilc(Tioncro,non  cxdudir,^ 
non  ceneacur  ccediror  ob  incerede  &(iquiddamnidederic,  vc  mox 
dicemus^Scddicicuroppofitiueadilludquodibirra^arurincerminis» 
quib  pignusaccepcum  credicor  rurfus  pignori  dedir;&  quod  non  ce- 
nearurcrcdirorpignusliberarcafuocredicore,  per  rationcibidcad- 
dicam  &quamu/>.i^.cxCa(lrenfiexplicauimns.Hiiicaucem  (entftte 
(vchaccaddamu$jnonobftattextusin/./>fff»fi  iy.depign.dS.  in  qu*"' 
debitor,  vtcreditorem  imporcunum  pctentcro,  idcft,  repctentcra 
pecaniam  mutuo  datam ,  amoucrer,  rem aliquam  non  pignori  dedit) 
feddedit  vt  fub  caaiiunde  mocuam  creditor  pccaniam  acciperec. 
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Iwq,  ram  fic  ea  res  ncxa  ahcro  cx  dcbitorii  domini  volnntate ,  non 
potcft  e.i  libcrari ,  vrcunquc  poilca  dcbitor  qui  rem  dedir  pignoran- 
dam,quod  ipfedcbccfoluerit  i  nequeadcu potcft  hic  rufficercvt  crc- 
ditorprimusfiltcm  rcftiruatponeiTioncm.vtin/.^o.^.Wrw*/  fir  Scd 
ncccfTe  cft  vr  crcditorprimus,  &idcmdcbitotfccunduslibcretrcta 
a  creditorc  fuo,  qui  eam  aliasadlione  Seruiana  ipfi  etiam  domino  au- 
ferrer.  Et  proinde  hoc  cafu  dcbicor  foluta  pecunia  contracredito- 
rem  fuum  nonagit  afbinne  pignoraiiri.i ,  quoniam  rem  non  obligauic 
p  gnori,  fcd  vciitjCtusin<^.i.i7.a6kioncpropriat  quod  deadfciono 
piacrcri^-ris  inrerpretatur  Acciirlini  ('alij  s(fl:ioncm  commodari  pro- 
ponuiu)  vcrem  obligat.Tm  ^  liber.-iramcrcdicor  reftituac.  Quodli 
rcmpencsreli.^bcat,  &:nimirum  mobilem^reneruradlione  adcxhi- 
ben^ura ,  vt  cam  exhibitam  debitor  vindicare  poflTit.    lllud  quasri 
poflir,  ll  creditorremfibipignoratampo(ndeat&:  tenear,  anprsecifc 
ad  rci'(ici3cndum  ten?atur.  Traftari  hoc  (blct  in  matcriacmptiunis,an 
vendiiorp.accircttadcrerencatur:  Et  eft  hic  eadcm  ratio ,  iiro  ma- 
ior,  vr  tcs  dtrbicori  qui  prxfiimiturdoniinus reftituaturomnimodo 
4  credicore,qui  fulura  pecunia  nuilum  amplius  ius  inrc  pignoiata  ha- 
ber.  Ec  nos  nmen  ad  TreHtLdeewpt.  vend.  th  i.  conati  (iimus  proba- 
rc  ,  quod  cx  nulla  adione  qu»t  prxcife  rem  debiram  przftare  le- 
neacur.  Vcrum  vc  force  id  ita  exrarioneiurisvetcrisdcfVndipoftiC} 
vbique (i principiai  irisLiftinianei fcqiiamur,  vcrior  vidcbiturcom- 
munis  (cntcntia,quodomninoetiamcxcauravendttionitlirprxftan- 
daies  Sc  rradrnda.  Late  de  hoc  egimus  in  exerctt.  nojhisadFAbrum 
(Uc.Sj.  Hoc(alrcmbreuitechiclibecdicere,quod  cotnmunisopinio 
duplici  argiimenro  conBrmetur.  Et  primo  qaod  vtiq;  ex  ratione  ia- 
ris  hiftinianci ,  iudex  tn  ipfam  rem  pccicain  reumdcbetcondcmn«re 
(an  idem  olim  fucrir  anrehiftinianum  iam  nondifpurojlocumin/. 
vh.  C.defideicomm.ltbert.  iudiccmeciamftuhumappellacluftinianus, 
quiinxi^imationem  (idcm  cft  in  eo  quodincercft  vbi  rescerta  &  cor- 
puspcticum  cft)condemnat  reum  vbifpeciesccica&corpusccrrcm 
peticumcft.  Driiidc  qnoniam  rurfuscxiurchiftiniancorcsinqiiam 
renseftcondcninarusauceamrefticucreiu(rus,mihcariquoq>  manu, 
id  cft ,  m  -.giftracuf  impcno,  concumaci  reoauferri ,  &petcnci  vidlori 
Tel\iiii\dt:bcil.quireftttuere62.dereivendudt.  quod  haud  qaidqa  m^ 
^duerfari  racioni  iuris ,  non  voo  loco  contra  A.  Fabrum  qui  d.  1.68. 
corruptam  putat  a  Tiiboniano  probauimus.  Itaq;  quaroHts  hic  fi 
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cu  >i!torremicrtitacrcnoUt.  ruparaniradebirorircnicdfum ,  vtper 
idi  >;»;(.. «xutn  iu  litcm  Cqjod  tnadionibusbonar  hdcilocumhubcFC 
cor.fl  f )  rct.iaclLaiet,  &  ineamxdTmationem  rcumcondeinnarrfa> 
.Qi3  ,  U  :amcnexciuu  lem  habcreinalit ,  petitioni  ipfiusccitc  iudex 
'^.ui'i*iigcbit,&in  temip(amrcum  condemnabir,&ab  improbo  credi- 
co.e  cam  auferct:  quoci  in  rcbus  immobilibuscxpeditiusproccdir. 
Mobilcscnira  resfacilcocculcantur ,  &  corrumpuntnr,  vt  hocctfu 
credicorit  condcmna;to  in  rem  ipfam ,  ponitincommodior  & minus 
vtills  eHc  debitoru  £tomninoineinrmodifcrminis,vbi  res  ipfa  in 
condemnationcm  non  poted  dcduci  ,dea:(limatione  &  eo  quod  in- 
cereft  quzrendtim  cft  i  aut  H  rem  rcAitucre  paratus  Cii  crrd iror  fcd  ea 
detetiorata  fit,  decftimationedeceriorationis,  &  an  dctcrioratanu 
\    tem  velttaucteneatur,  cumdipplecioneprccijrcciptredcbitor.  Ec 
.vulgacacfldidindlioandeterioratioritgrauioranlcuioc :  vc  illoca- 
fa  non  ceneacuc  rem  reoipere  debicor  adus,  fedfoluumxdimatio- 
nem  ccne&cur  przftare  reus  ;  ceteroquin  Ci  rem  deceriocacam  for- 
ce pecerrorem accepcric dcbicoc,  communis eft opinio , quod adhuc 
ruperfic prior  a&io ,  vc pro fuppiecionc  prccij ,  auc eciam  vc  rcm  ipfam 
'^luco  precio  recipiac  reus,  zguutdrg.l.^.S-i.tnf.CommodAtt  :  dequd 
.  U v.glojf.  &Di. M d. Uf.  S.i.&taL  &eUgMnttr.  §.non folumdc doU&ml. 
/  'txbtbittonit  C.mI  cxbthendam.  vc  ad  rem  redeamus,  aicjCtus  inl.^.§. 
j^lr.i^^ign.^A.qaoddcbicoragenspignoracicia  confcquacur  &rcm, 
&  qiiod(uaincere(l:  quodrefeccndumericadcafum,  quoaliquid 
damoi  rei  illacum  cft,  veUici  Ci  rem  dcteciorauerit  credicor,(i  forcc  fer« 
uum  arcibusantsa  indruftum  ncg)cxeric,fi  f andum  pignoracum  nc*a 
^  tc6tc  colueric:  ceteroquin  H  res  licreddicaiarcgralinclaelione,  ai- 
hil cft  quod de  incercffc quxracur :  £c talcm  vero  rem, qualcm  acce- 
pic,  rcilituere  cenecuc  l.crtdttofj.  C.  dedtftr.ptgn.  quod  fi  facere  non 
polIIr,auc omnino rcm ptxllarc non  ponic.&  iptc  in  in culpa  (ir,&  nO" 
mincconocur  &  condcmnacuc,  inquam  rcm  funccextus  ind.l.-j.d.L. 
^^y.  §.vif.  &l.tleg4nter  14.  ^.vU.depign.aii.L  j.  &  l.ft  mdttor  f.  C.  e§- 
dtm.  TeacrurnimirumGquidciuscuIpaaccidcric,quz  fi  abeft,& 
citca  eam  ces  auc  deteciocaca  tic  auc  plane  peiicrit ,  nihil  id  ad  ipluau 
pertinec;  &  nihilominus  quod  Obi  dcbecuc  pecic.&conucncuspi- 
^norac:  a^^ione  abfbiuicur  d.l.t^.C.depign.dh.cx  quo  loco  notan- 
dam  cft,  onus  probandi  pertincrc  ad  credicorcm,  quod  rem  amifccic : 
6c  cx  aminiono  cuipa  prxfumicuciquam  uman  a  fe  luilis  pcxfumpcio. 
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iribus  tmoliri,&  in  debicorem  onus  proban  di  poterii  rransferre^nam 
tc  fpccialis  ratio  eft  dl/.j.  vbi  dcbitor  rcm  amiiram  cffc  ncgat,  vt  ncccr- 
fum  fit  probarc  crcditorcm>  quod  rcs  fit  amiffa.  Qupprobato,  & 
quod  aut  amifTatcsautaliascitraculpamipnuscorrapiaautdeterio-  > 
raca  fuerit.  nihil  prxftat)  com  non  teneacur  denaturaliintcrituaac  , 
forcuitis caHbus /.5. 6.$.&9.  C.depignMt.l.vtt.  m pr. &%.\.dteod. l.ficut  ' 
itf.feruo  i^.C. dtpignonb.  naturalisenim  intentus  ad  dominum pertinic 
d.t.S).Cdepign.a(i.  8c  cuius  e(l  commodum  acccdens  ,ciU£  cciam  c(l  na- 
turalcriueforcuitumdamnum&periculum  Lfiimtr  ix.h.i.depignorib. 
Sedilludquxftioniscfl,  (luamculpamfvarixenimeiusrpecicsruncj 
prxftac  credicoc ,  &  cx  aduetfb ,  ad  quam  &  quancam  diligentiam  ob- 
Aringatur.  Er  inprimisconftat  ,quod  przterdolum,  fub  quo&culpa 
lata continetur,ctiam  tencat nr  de leui  culpa , perl  pnter  9.  §. ci? puri- 
rea  f.de  rtb.antiud.pofiid. t. (ontradtu ii.deR.l.S.vtt.lnfi.  Qutb. niod. re- 
(ontr.oblig,  vbi  ratio  rcdditur  quod  pignus  viriusqigratiacontraka- 
cur:  in  quibus  tcrminis  pr«regulatraditur,  qaod  pracftcturdolus» 
lata  &  ieuis  culpa  l.fivtctrto^,nunc  videndum  Commod.  vbieriamno- 
rninaiim  fub iftam clalTem rcfertur contra<Slus pignoris.  Suntiamen 
iocaquibus  videtur  probari  ,quod  creditor  in  pignorc  przfteretiam . 
culpam  leuiftimam ,  Sc  quod  ad  furamumgradum  diligentixobftrin- 
gacur.Et  in  t.ficut  i^.CdepigH.ttmu  vidcturexcludi  ius  maiot:&(idq; 
naagisvrget)  dicitur,quod  &cuftodiam  przftct  crcditor  prafccr  col- 
pam :  per  quam  cum  haud  dubie  intelligatut  leuis,  f  nam  fub  dolo  lata 
continetur : )  rationis  eft ,  vt  pcr  cuftodiam  aliquid  amplius  inicliiga- 
car,nc id  vcrbum  Ht  oriofum :  q uod  & aliis locus confirmacur>  veluti  ^ 
in  l.^.C.locati.  quicuftodiam recepcruncinplusccncaciir,  quamqui 
(implicircr  mcrces aur alias  rcs in  horrcum  reccpcrunc :  £1  in t.iA.fa' 
fg  )^.depofiti.  c^iii  fe  dcpoilto  obtulit.culpam  E  t  cuftodiam  prcftace  di- 
cicur,  ik  (altcmcxcuratuscftacafibusfortuicis:  quicciampettinet  /. 
(jui  mercedem  .^o.(uml.feq.locati,  £t  videtur  eadcm  hic  rario  efre>&  co- 
dem  (caiijd^dcMlpa&cufiodia  quoinaliislocis  przftandacutpadici- 
tur  Et  diligcntia,quod  vcrbum  aliquidaddir.di:  fupremum  gradudi- 
ligentix  dcfignat,cum  medius  gradus  fub  oppoiiro  vcrbQCulpz  iiucL 
lig  ^tur .-  quo  fcndi  vcrbum  diligentixaccipitur  in  l.contratlus  ii.dt  R.L 
&  apcrte MJ/.5.      infin.  Commod.  vbi  anJCtus  in  comodato  jirxftan-  '• 
^am Sc  culpa&  diligenria.  Et  quod  dixim'  cx  /.f  <>.C  dtt>ign.  firmatur 
cx  Lfi(Hmvendaretij.infift.depigwr.  vbidicicucpiscftan^iim  d<  calpAtn  . 
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cuftoduni,  &quidetn  fquodmagisvrget)  vcincommodato:  -ia 
.i^uo conllac  &  lcuifTimaro  culpamvenice.  Ec  diuinatoric  iro6  incpte 
'jQxaAC\\i%i9,oh[.t^.d.Li\.tt^\\Cit  dc  cafu,  quopignusfoliuscrcdi- 
.tCoris  caufa datum  fuir ,  qui  alias (ine  piguore crediturus pectiniame- 
; jrat :  tum  quia  textusindcBnite loquirur  &C  indid  n^c :  tuiii  qiii.i  rai- 
■nusdure  agendumfuccit  cunvtam  humanocredicore.qui  nullum  pi. 
sgnus  excgit.  fed  vlcro  oblatum  non  recufauic.  Eiufdcni  firina;  eft., 
yrquod  Accurnus  ex  fcntencia  Azonisexaduerroidcetliti^itadrom- 
'. iDodicum ,  quod  vcriusq;  gcaciacontta^um «(l.  Er al<  craquoq;xe- 
clponfio  eiusrrigidiorvidetur,  quodcomparentuccommodatu  &  pi- 
-gnus.quodin  vtroq;  prxftcturculpa,fcd  noncadcmfpcci:.s,necvcro- 
biquc  tanta.  Foccaflls  noncadcm  ratione  hancjC'i  vctcreicanlide- 
;xarunt.  Ec  in  /.5.  §.1.  Ctmmcidtt:  (ane  inccc  hos  coinraiflu&ref.  rcut 
;i  pignus  qui  vcriuiq; gcatia  ineuncor ,  ciuod  cxpUc jc  lupm.  in  $ .  vlt.  Infi. 
QHib.mod.recontr.o\>Ug.  &  dcbuoris  vtilita^em  in  hoc  coniidMat.quod 
propiet  pignus  accipiat  pccuniam  mutuam.  ldfv.'r(aifisnotxomnes 
condderarunt ,  &  imo  ft  accuratius  quis  intucatur»videii  poiitit  pauio 
.tnfubtilius  & pinguius  ditSlum :  nam  quod  dcbitor  tanto  facilttis p»- 
cuniam  mutuam  accipic ,  fi  pignus  ofFecac ,  id  prorfused  excra  conrra- 
N^um  pignocis:  qucm  ft  coniidcramusfoluminfci  dcprehendcmits 
rolamineoverfarivtilicatcmcreditoris,quippecum,vt  &:  (up.proba* 
uimus/i&.i  &t.inpr'  pignocis  vnicusiiius  lic ,  (ecuricas  dcbiti,  vt  res 

•  ciedicortfitincuto:  icaq;  fipignusconfideramus.  qua  cale.nuila  ez 
parteidfpe<5laccommo(lumdebicons.  Sed  vc  quidem  icadifpucare 
liceaCyicanon  pofsit  obtinerecoiura  fcntentiamlLiftiniani  in  d.^.vlt. 

^  Sluib.  mod.  rt  contr.  &d  l.y^.i.  comm.  cum  pcacfcrtim  vterc;,-  locus  /n  d. 

^.i.&d.l.iijnjin.d€p'ign.aii.  ficeiu(dcm\'lpiani:  vc(anenifieum.fibi 
,  contraciumfaccre  volumuf ,  ahqua  probabilis  cxpUcario  (ic  admic- 

renda.  Ec  occurriti(ladii!iculcasin plcrisqiconcradbibus,  Scc^ttu 
'l  &atiodeculpa&cius(pecieb'  aucgradibus  dccudodia&d.hgencia* 
./  diffufa  8c  intncata,quam  plene cxplicare non  c(l  huius  loci.  Hoc  (aU 

tem  dicam  1.  quoddiftinguendum  (lccx^ententiapiurimoruminter 
^^culpam  in  commicccndo, &  inomircendoponcam:  &quodillafn-« 

•  fptcie  fub  nomine  culpz,  hascfub  appelIacionecu(lodix&  diligencic 
'.foleac  (igniticaci djCtiS.  Icaq;  aliquando  quis  ob  hoc  tanrum  rene- 

tur,  quod  fadlo  luo  rcm  cccrupir  aui  deteriorcm  fecir:  aliquando 
'tmplius  obhoc>  quodrcinnondiligencercuftodiic&quommusab 

aliis. 
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ilijtqnoqiied^TlutnTeidarerur tprofpexic  ^^imdaranum inetricf  . 
'laq't  eftrentencta^.4.  C.  ItMriquod  domini  horreoram  qui  fimplici- 
ter  resreccpeniDt  in  horreum,  Q  qaidamiGTuffl  nc,  no^ieocaBcur  vU 
•^iu.  qtMmvteaftodeicxlukcam:  qoklfi  vecoiepfmeitei»^^ 
Stm  recepertwttideai^isftare  renetDCttf,^  nimirum  ctiftoA^alH^ 
•deoobidreneanctir,  hqindaccidir,  qiiodip(idtltgctiticufliodie#tf 
"Curaaucrrcreporaiflcnc  ;  quodelcgancer  probaturcx  l.qnimtrctdtm 
^o.cumUftq  LQUtu  D.iadcfautAdexplicattoncmhutusTci.qaod 
^&otfl  ioreaoft»»  tiftrufikmodo  mtdtniide^b  A  lietvlpa  fi 
■dfkTtira  vtculpetleuifiimf  Hjc  vix  vnico  loco  roettfioiht^^.^^ifrjili 
'  JlfMji>&ncutcoroprcbendcrc(ubdolo,  quod  vnum  cf^cxrrcmum, 
( qaod  rempercftpreft.tndum  )  lacam  quoqueculpam  folenr :  ita  Sc 
fiib  forcuicis  cafibus,  qui  funcalcerumexcremum,  (Sc  quodreguiari- 
w  numquam  pcaeLlacur, )  compreheodefe  ieuiflimam  cutfMUDt  Vt 
)prainde«b(iKdam  noa  fit»  ficBmcomttodaiocoMipafecarpigntfib 
in  quo  vttoquef rcftacur  culpa .  licerincomnwdacealiquidaropliut 
dcltderccur :  quid  ex  alijs  loctSj  vbi  id  accuraciiis  rra<flacar,perenduni 
eft :  maxime  cum  poHi'  pignus  opponialiisconcradtbus,  qui cancutn 
habenc  pracftationem  doli&latxculpz  :  InquamrerooBcin^^dt 
l.<ju£fitim  8.  S>tm  5«  (2tfpr«fer.  vbidicttiir,qiiod  in  preciciuuiiilillnp- 
'tBro  pr«ftecar,  (ed  incommodatOidolus  &  culpa:  Sc  quid  ni  igirurita 
oxpiicare  Hcear  mutilos  idos  cenconcf ,  &  d.l.ii.  ^'i.de  pignor.ACt.  quod 
inpignorenoncanrumcioliis  ,  vt  inprecarioaucdepolico,  fed etiam 
culpa ,  vt  in  commod  jco,  (quod  ha^cniu  icGic  curo  pignore  compa> 
ntur jprarftetttr.  Quae adctttfaandttmhttBCinodum mofiqm^- 
ficere  poffunc.  Ceccru mqttoniam  ob dolttnllc< iij^iiii  lilllill|ilii 
diccr,liinccft,vc  fi  dubitecur  an  quidcaleccmiml&rir,Tepromitreiiie6 
nominc  ccneacur /^rf^rror  i  ^.depign.ail.  qujcnon  eftfacisdacio»vcmaIe 
AccurCfednudarepromiHto  vcrcde  Ntgiu^,7.m.i.n.6.  ^tSto^tb 
|krocul  dol>io  id  endpoieft,  vr  in  pignoreottam  pracfteturiemffinMi 
colpaiquin  imo  vc  &  de  forcotcii  ^ifihitfTrdimfTrnfamrfHiictnlni 
paiftum  hocdelinqaendi  caalaro  pneftat:  quaroobrem  improlnrut 
padlum  ,  nequisprxftccdolurahicurum/.yipwwi7.§.»//tti/4.ifrp45. 
^illudprobacurex/.9M4/m«fr»6.C.i/«^t^n.4<7.  Eft&aiiuscafus.quo 
oericuiuroeftcredtcoris ,  npropriaaucortcaie  rem  pieaoratam  occu- 
Swieriiifia^ttiiUw 
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liMtfiecccrareB  f  qaodnominatariDd.intere(rc  cxtrinfecamycnlr 
hMn^€tnga\it'is  CpccwscStin l.vlc.inpr.d.pign.aff.  vbidcbitorfandum 
pignori  obligauerat ,  &inftrumenram  credirori  tradiderat ,  tc  quo- 
niam  crcditocinfiniiBCBtamMNiezhibebftCydcproptcreadebicor  fi- 
MtloDiiibiMBiRutMopotair^ibiinram»  fMaindkfinfic^cUpr 
to&ventciatAioncmp^aofttitiM9»  DiiiBiwinido  capitis>conipo» 
cere  hanc  a^onem  pro  reftitaendarrrnec  intercfl  fn  ca  rcs  aliena  an 
propria,qaod&nonfemelraonaimas.'  njhilcnimiubccquodobit- 
dac  crcditor ,  poftqaam  qaod  fibi  debetur>accepit:qood  adco  proce- 
4i^9t4cpiS(toniifta4iftioprorepignortct,acfmiboiq^ 
VmLMgimit^JtfuMf^d&.yrt  proindeapparMC  idcm«fie,U^ 
cec  (cioncec  afiena  resp^nOiMiliMcic:  fiqnidemnihilhocadcredi- 
corem,  qaifmicacaurapignortsrem refVitueredcbet:  cum&lationi- 
t«m  qnam  depo&it  reilituendam  ciTe  rcrpon(urafitioi.^iM)Uri)U' 
:  &iuqaoqBcde  redotalicradicamcft,  qoodiieccaUenafic» 
lciifanittAmnliwoiotidnM.,  fblot»coaiQgioc»n>en ,  ipfioftidli^ 
tuenda  cum  frudiboaf. fidlimm  iuf4m,mittriM.  qao  peninet,  qao^ 
ini.ii.$.5.(/ri(/?r.^i^.re(pon(umeft  ncreditorScruianaadioneetiam 
periniunam  mdicis  rcm  dominoeutcerir.eam  nihilominus  debitozt 
(cftirucndam  eileJdque  eft».quod  in  eiufmodi  lerminisdici  iolet  c«-r 
iBKjifco  quxfkionemdoninij  nonpolle  ;  alioitiviMiofC/ftqaod: 
iMfitotoliwiPOtefliaatemrctti  &  adeoitcreditorobiicereexco- 
||jf|^rm  j  ipiri  rr  f  fif  f n  •  quod&ex  Inrerpp.rcfert&probatNc^ 
■«wOif.^7.m  j.N.iz.  iniquum  cnim  Cit cogi quem  reftitucre rcm.qaani' 
ad  (k  pcrtincre  probat :  &  cui  vindicatio  daretutcontrapofiidentem, 
oiHriniiito  magis  damiocftexceptio,qaodipftim  AeficaMMr«;.d.it 
3  i4ir^0/Erf.qu«  volc  domimim  pnrferrt  drpcmenti,ic&cit  /.  qui  rem 
tod.  Scdobiicirur,quodcttma^onihaicnenobftctpr«rcriprio ^o» 
annorum  l.io  &l.  vlt.  C.dep^.a^L  vtique ratito tcmpore adquirirur 
dominiam  Rcipondco»  oos  ioqui  hic  de  doroinioquodanteaerae 
^KfiimBctediCoci,ottexdiniimacaa(apofteaiuperacntc>  Ttin  fpe»^ 
atLJhm  i9.M|ajifi.  vWctoditor  idomiao  vcro  ici,qo«  ptgnoca|( 
ta  emcihstcs  infttratns  riMr.Et  ver  6  non  potcft  credicot  rei  pignonum 
iibi  de  nouo  pcr  przfcriptionem  adquircre  dorainium,  cum  nec  cau» 
ianuyoiredionisiibi  matarepo(nr,pianen  ncger  rem  ptgnoratam  efte» 
&  fibi poifidetcincipiat,fiquidem  in  mala  fit  fide,oec  Mc,loBgi  tem» 
porisIpaiilfjmmAclqidrmpoceft  fcpcrctoeotiiac^  4irimac.fiifk> 
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L  T  B  E  H  I  V  T  V  1. 

«ij^.ii  finiripignutifidominiaraqtuentum  ntcredirorf.  Porroanpro 
ffcpignontaalicna,tanram  corapetat  vtilis  adto/apra  &  m  Jin.caf.\^, 
aitiginus.  VbitlludpaUracd  >  qaod  vcilisopponaturditeftar,  alio 
plancicnfu,  quamquoeiopponicura6^ioconcraria.  Namiptaadio 
pignoratitia direda  tta  dtdU ,  qtia opponicurcontrariaB ,  ( qux  crcdi- 
toii  datur ,  )  in  vtilem  &  diredam  alio  (enfu  di6bim  diilinguicur. 
Dire£taenimoppo(itacontrarizeil :  quzesipfocontradupignotit 
|>rimario&  dire^onarcitur.jc  dacurproreperendarc  debitori. 


C  A  P  V  T  XXIt. 

1.  Quid fi  emtor  pecunum  non  foluerit. 

|.  jlluodfialiundicreduorfitaltquidoccafiouefigwritconfecutm^ 

PRxAatio  aliaprincipalis  eft  hnim  a6ltonis>cx  cau(a  venditi  pigno- 
risi  ctedicore.Hoc  oafu  non  poceft  agi  pro  rc  cefticnenda,qu^  rict 
vendiu  eft,  vi  fup.  Ubr,^.  tndacum :  Hic  t&nctxn  fiipereft^vc  paucis  re- 
cenfeaRiuSiquid  hoc  cafu  veniac  in  hanc  a(%ionem:  neque  enim  pro- 
pcerea,  quod  aroplius  dcbicamneccredicorincc6mpcoriofferre6c 
cem  iuerc  iicct,  penttus  quoque  a6tio  pignoraticia  fubUtaeft. 

£t  primo  u  credicor  io  vendendo  pignore,  non  bona  fide  verfii- 
tus  nciquidquid  inde  damni  fenfic  dcbitor  id  sk^kiooe  hac  perfequicuc 
I.  i.<^4.C.yivrfMi.^i^.4i|4r.vbipera6kionem,qu«eonoroinecompc« 
tir^hauddubie  adio  pignoratitia  inteliigicur:quod&in  genereceicri- 
vtnmcainl.ficeffantej.C^dedifir.pign.  Specialisptxftatiocft , vctc- 
tUtuar,  creditor.quod  vlcradebitum.  apudipfum  eft,n  precium  niroi* 
cum  ex  venditione  redadhim  » cxcedacdebicamf.Hr.C.yittff^^.^i^. 
i. vlt .C-de dtfir. p'^  l.^.^.i.D.eod.l.i.C.de pign. aR, l. qusnwit C $ . i. 
Ueltganter i^.^.x.&l.pen.D.iipign.4S.  Sc  prscereadoceCii./.(^  §.r. 
de pign.  aHion.  quod  non  tantnin  fapcrHuum  ,  fed  etiam  eius  Wii- 
cas  cieditor  przftare  teneacur  ,  u  pecuoiam  illam  in  vAis  fuos 
coaaeitchc ,  fi  cam  occupauecic  fcenori ,  &  teicio  iuxu  kg.  T» 

NuA    &  .  fili 


MtttSm6aanwimKMti  qiieiiiiiii»liiiudidjtbdncffd^iprtfiriik» 
dsliaiitfiiiiccxmoninqoefipcaiiiiimiiidtpefito  fttbiietircrcd»- 

tor,  nonceneturin  vfuras,  qaontaailtaec&ncranonesottinf spr«- 
ftancii  v(uras,vbinonobftat/.2,,C.rfrr/»rir.quia(qa?  eftaiteraAccurn) 
iblutio^fpeciate  c(l  in  ea  (pccie  >  vbi  emcor  rru^us  rei  cradirat  percipic» 
icaque  omnimodo  tenecorinv(uras,ni(iaoCedepoficioDeinobcule- 
litjpeamitmvvaditorisqtHBtMSafionmilittciiiciefUlo^^  qnod 
Injkdlf*  G.  dicicur  de  depofitione » non  inccUigtcur  de  ea  quam  obla»» 
tiopraf  cefTiti(vt  Acciirfiusin  prima  foiucionc  malc  ccnfet)idqiieindc 
probatoc  ,  quod  in  l.ftq.  dicitur de  mora co m m i iTa  in  rc llitucDdape- 
cunia  dcpoiita :  1 1  quin  (i  pecaaia  prius  obla  ta  depoiita  fuic,  libeniio 
cobtin^»  ncecicditoc»  oifircmtMilcteccpeiir,  inmotccilepdicft^ 
aQiiid«iiemfipfctinmpltatisficqaamdebicum,&idnecdum(blaefic 
cmpcur,an  exprdiirc  oporcebitdebirorem,dum  foluar,an  (latimpo- 
tcricagerecontracred<rorem,ctii  (cmper  intcgramanccaftiocontra. 
«mtnrcro»vtimpntetur  credicori,qui  moratoci  rem  vendidicanc  cec- 
admmi  folMadi  concclBc.Hoc  6nefi  fccerir.^  fi  qnxcolMciiinon^ 
M^ctft,  ftarim  tenebirarr  GCteloqirinfibonftMmdUCfit.tttii 
M^jSmandet debiroriadHones conrra emrorem  l tlegjnttr  14.$  iM 
•f^mM&.&t.^.dediJfr.pign.vhi  dicitur.qnod  licctnihilpofTirconrcqai 
^Ciedicorabcmrerc.  camcn  fit  ei  inregra  i&io  conrra  debttoremiquo» 
«iHnrireodiriofilfadKcziicccilicace.Cai  camen  adoctfitt«oiileoiKr 
vidctanfCipiMfiini  PaofiliaiiilOlfe».i/«^mrwiMiL  Air  ibi,qaod  cre^ 
dicorqatptgnasveodidic,  cogacur  rapernuum  cum  vfurisCin  cafibos 
(cil. praedidis keftiruerc.  Atcnim cum quxratPapin.(brim andebf« 
rorcogaturadmitteredclcgationem  >  ncccilario  feqairur»  quodtra^ 
^^^^cafiun  necdum  pretij  (olatiauc  non  integce  (blutt :  At  aliu  cnink 
'4MbViliH||MiDne<9^^  icocm* 
«Bfcwriibcnifocmoo  videtnr  cttcem  sqoom  A:  ratiaiiftbili!»  vttttdi- 
torpccuniar,quamnccdumaccepit,prarft.ircvruraitenctrnr.  Ecpo- 
nendmigicurvidetarcafur,  quoempror  fuit  in  iolucndi  mora,quein 
CBroc6ucnire,d{abeov(ucasexigerepo(ret  creditor  «ip(eqaoqi.noiir 
JmoMriiotMiiMnir;  occcliod«rii,fipoiitnMMimcrpdlttQmtirdito» 
Ibifibcmpiotcm  i  creditom»  AHiancmoram  credicori  itanocetCadt 
facerc ,  vr  pcrindc  habcatur,  ac  fi  peconia  cxafta,  Sc  crcdicor in  mora 
reftitucnd»  fuirtcr ,  qucm  fciJ.  prarfupponimus  &  ipfum  S  dcbitoro 
^uiic  ioicrpciUcum  vci  dicam  » i^uod  I^apio.  io  |r.4.  A/m.  (iropliciccc 
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cd{M>ndear ,  ad  qoid  eredtcor  reneatar,  &  cerminos  habiles  folatat 
pecuni.T  poncndos  effc,  vtdc  vfutisqiMrripoflit.  Moz aucem  aliam 
CT8(fijre  quxdionem » andebitor  non  foiuto  pretio  ,rcneaiuxadmic- 
ttiet^ionum  ccflioiiem  fledelegaiionem  contta  cropcoRm  ,qni  (ii* 
fuAnmm  id  lelbliiranim  pronicttc  Ec  Paptn.  hoc  ncgac :  feite,qno- 
juamdebicor^rstione  huiusrupeiflni,  e(lcMdiiQr,ie^f^gpuMveQr 
didic,  debtfofis  ha^benus  locoeft,  contraquemadionempfgnora- 
■tiam.  pro  ifto  debitohaberpnordebicor ,  quiiaropignorevcndito 
debicor  ciTc  dciiic :  nemaauccroinuuusadmirtcrecogtcoraliamde* 
kiMrem.  AlhmetMicmionem  PapiB.tn<i./.;>r».quodiov«adiCHK 
at  oocitcxfifto  «vefciiNiAokCvtflMuuIr  Ctii.ibid*Uk,pnfi,  Pspm,) 
credirornegotium  fuum  gerat.  Er  innuic  enim  JCtus,qnod  qui  alic< 
nnm  negotiumbona  fidcgcilir.  audiri  dcbcar,  Hdclcgare&ccdere 
vcUc  adiones.  Scd  hoc  non  concedendum  cHc  ci  »  qui  iuuro  nego* 
finm  gcdlciid  coiicitdjcitliitdi.24.$.«.<f^M^iiwf^.  quz  permluiteiv* 
dl-  ori»vcccdn'  adionettfi  espedttc  nanTnmcemptor  ^  &  iacic»  qiuMt 
VMunque  credicor  hndlcnus  luum  ncgor  inro  gerat  >  dum  id  agic  veit* 
dendo,  vt  fibi  (atisfrit,  tamcn  limul  Sc  ncgorium  dcbiforis  gcrere 
Tc6kt  dicitur:  vel  quia  cx  voluutarc  huiusrcm  vendcreinrcliigicur 
$.1.  lttjl.quib.4lim,'tiaf  iwd  qooniam  /biucio  ipfi  prodeft,  pcoponic 
liciiii  feiwi»tteftiod;'l.fwfc  qwmfc  lefaNyii^iWilfiffc 
%|J^iai|Blh»»qoacta»piejku  Cniacius,  quc  &  liquiditiitetAypiM 
aiMI  €^Sfffiatt  delegationem  calcm  admicccrc  dcbicor  /per  quam 
eiimnlnocreditot  Iiberetur,qux  c(i  fententia  Papiniani :  fcd  fi  dcbitor 
omniiid  vrgeatcreditorcm,  &  nullam  moram  fercc  velit  »turo  credif 
Mre#DCceaAioom»  ccfffibaem  pcfl]r,c|uaseicroeccdebitorltdperi» 
culacredicohs  vendiroris>vt  traditnrexprefleiiuili.  14.  ^.t.dipigiur^ 
aRion.  adeoquf  fi cmpror  folucndo  fortc  non  fir,inrcgra  dcbitori  eric 
attjo  pignoratitia  contracrcditorem :  atqucira  nihilprorfuspugnat 
^ddA^^cum  l.pin.  Scd  pu^nat  maeis  quod  in  /.  ^.d/tptvnQrum  dtjir.  dici^ 
Mfittteceieditor  nihupoffitconfequi  abempcoMiSillbmtnas  poffir 
petetedebitoro  ;ex  quofequitur  non  eilehoccculiCQrisied debicorii  . 
perica'o  :  nec  habeo  qood  refpondeam,  niH  vt  rcHringatnrcafen* 
centi.t  ad  cafum,  quoaculpaprorfusimmuniicftcrcdicori  quilane 
vcndcndodcbctagereoptimafide,  vt  H  vcItantillumeiobiici&  im- 
ri  poirit ,  pcricvlon^adeamoBerico  dcbcac  fpedarc  iuxtad./.  14^ 
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tdfCRI*  QirtdiBtcmfi  veBdbiofic  noiU  obddttAaai  tlieoiatUfl^ 

Oitacis<&0(aii<|HacailfilMrain,qua$ fitp./t^.  3. propoftiimus.  EciA» 
i|uidrin  cauirerovindicacepotrftdcbiroriuredominij ,  &dcam(a« 
pra  probauirausvbipigaiuinualic^caiitra£i:amfuic,habcre  nihdo- 
roiHus  locum  pignocatictam  adione,  poteftidfle  iniftiscerminisde* 
feodi,  qtiodfikbitor^flkagccepignocftcitia«6fciaiM»  qosipnpoffiK 
0fiieTciikor,cuni  aecpcodefledebeaccreditoci^quod  viciofe&aiHljiac 
rem  vendidit.  Eoqoetercrrtpo(Iit,quod  eft  inl.i.C.fivtnd.p^thdgMt.d 
feruiquos  nullo  iorccreditor vcncHdit,  vfucaptihnt,  (vtnonpoflSc 
€&  iocus  vindicaciont )  prctium  eoram  peci  po(Teadioneio£ticats 
caaoit  ccadiiormn:Id  quideoidaadboaa  negot.gcft.explicit  AoBOii» 
fiat.'mfifi(araoeobligacos  pignori  faifleprnpaaeejnon  vidaaqnid 
tmpediac,qaorainasadioni  pignoratitiarmlocus.  Atqv  hccqaoad^ 
vendf tionem  pignoris.  AUa  e(l  pcxftatio  in  cerminisxei  non  vendits 
«iKafrudtts  qaospercepiccrccHtor:  hiemmcompucancufiovfuras 
jgfoewaifieeiicaaaatdebitaaaiiiqtficoramqaaafina  fflrrditd»» 
teaniiiamlibecacis  per  impoiatiooaai  p%noribuf,fiiDerilaoe  (raAat 
▼eieonunxftimacionecefticuerecenecurcredicor.  Quod  (iciccaim- 
«CKacionem  pecaniam  foluccit  debitoria  (blidam  dercu^^ibus  tcne- 
bitur  creditor :  aut  Ci  impucacio  iace  pso  fadta  habetor » (bioMm  caia^ 
qoam  indebicum  condicet  iar«cooimcmi  :<qujtceri)il&aiainiuiMaa^ 
«BcioaaiaifiBfi«iaattelMd^vlrtC.drf^{w«^^ 

pTddc.DMd.  •  ■ 

Deniq;  hacpertinet  praeftacio  io(ignis,qaod  qut  dquid  occaHono 
pignoris  creditor  aliunde  cofecutnseft,  id  orone  couentus  pignocaci- 
cia  adione»cefttcuere  eogacuc  de  bicori:  i  n  quam  r-cm  taxtiis  cft  pecipin^ 
tmmitd.nffriftmm^§A9,4§dijlr.ptgH.  (quemiocaoiflenioica|Mk 
caui  mas  ii^.  j.  in  maceria  venditi  pignocii)  vfai  laiioi  J  Cco  adfcrcac^ 
quclicet  apphcata  fpeciali  cdlii»  camen  reaera  eft  geoeraLis,&  in  alije 
canbaseciamhabetlocum ;  quod«quiGunt,lucroidcederedebito« 
(is  >  qtum  ctedicocis ,  qui  n  ifi  ces  pignori  data  fai^c ,  lacrum  id  coo*  > 
iccacaftQonliMflai  s^ecoilatiaediedebeCyfiindaaiiiOrBooinoMmg^ 
fiedebitoncoiileqaataccamie*  nfiipmdiiimae,  vidcacur  nomiao 
quafiprocucacorioexperiri :  quamats&citrahocgenecaieficomni- 
noquoddiximus  :  nam  &  hypochecariaa6bionen  credttoramplius 
qnid  &  vlcra  debicum  con(ecucus  fuccic ,  iddebicoricenecur  cefti- 
mmlfmfr  uA.fUM^ifft»  icaqi^deai,vtfiauiocetfi;u^toybio&  fi 


'  •  > 

pcc  initttiam  iudida  qAi<}  confecucus  (tcctedirof  fdrefBtnendam  fic 
ctbitOTid.  l.ref(ripruoi  ii.  ^.udedijhuct.pign.cxqxiofw,  vtfipoflTcnor 
Jion  refticttens  in  «(tmatiuncm liuscondemnarusfueric,  auteciaoi 
.vltro  vt  euicaffct  condeoinacionemi  cam  folaerit^d  proficiac  debiroci 

^mwadionet  ex  cauia  pignoria^quinuii  (ibi  ctcMiM,  ilkscedere  w- 

aeacardcbiroriifacir/.  14  $.i  <f«^f^M.4^.deqiiapaul^antediximu5, 
ljcerexpropriopa6bo(ibiquxfiuer)c>iiixtare](iutini.^(Hm  lydepign» 
aSU»fi(redu«r  7.  quib.mQd.ftgH.foht.de  <|Uorum  locorum  iententiaegi- 
«■iMlil.).¥bj4c  vendirione  pignoil«.Iiifigne  qaoqaeholnffeieseiiw 
■|riam  eft«  qaoclfiqaid  per  a^ioMfli  ex  delid^ooccafioaepignoris 
credicoraccepic,przftat  id  debicor;  v.  c.  fi  rcs  ci  fucro  fubrepca  raericr 
ip(c  cnim  crcaitor,Cvc  {up.ltb.^.  pluribus  diximiis  jagit  fucci:fed  quid- 
quid  coniecocus  eft»id  cedit  laao  dcbitoris,  l.ftptgnore  xiMffMMii^ 
is. vbl(iiniileftaiiipIi8ri<Hlicecettlptci«diioiterananiM^  tK»Ar 
adeoiDaximeeiusincerfit,  re  nonfaiA£fiibf»pta;qaeiiiivrdiximui» 
•fciis  pjgnoris  eft  >  fecuritas  debtti,  qu6  ccediror  fi  adfequacur  fiicls  ha- 
bcre,nec  aliud  lucrii capcaredebec.Vidccur hic  obftare  q>  fi  codudlo- 
li aut  commodacaciofuftum  fa6fcam  eft ,  ^  hi  a£kione  fucti  coniecuQ: 
Aiiic,  ipfi>«tom  Inciocedfc ,  ncc  refl»tuen(lufD  eft  locaccMri  aat  commb* 
'(iantt,Tcpiobacur  exii5.^^iM»#f.Fir.§.)Uami|.CJr/iiriA^  Rario- 
ne  diuerucatis  hanc  Accurfius  reddir,  q^ifliiiaiieant  rei  vfum,  no  aat§ 
iabeat  crcditor  :&  cnm  tgitur  illis  vfus  intecuestarur  p  furrum,  lucfo^ 
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